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TITLE 149
LEGISLATIVE RULE
GOVERNOR'S COMMITTEE ON CRIME, DELINQUENCY AND CORRECTION
SERIES 3
POLICE RESPONSE TO DOMESTIC VIOLENCE
§149-3-1. General.

1. Scope. -- Fhese This legisiative rules-establishes law enforcement
response to domestic violence.

1.2. Authority. -- W. Va. Code §48-2A-9
1.3. Filing Date. --
1.4. Effective Date. --

§149-3-2. Purposes.

2.1. The principal purpose of trese ihis rule is to establish guidelines and
procedures to be followed by police officers and other personnel involved in the

pohce response to domestlc calls Fe-ﬁptrrseses—kﬁaﬂ—t-he-%ema—”sehee—eﬁeer‘—

2.2. Other purposes and goals of this rle sreteest are:

2.2.1. To reduce the incidence and severity of domestic violence
by establishing arrest and prosecution, rather than mediation, as the preferred
means of police response to domestic violence;

2.2.2. To afford maximum protection and support to victims of
domestic violence through a coordinated precgram cf law enforcement and victim
assistance;

2.2.3. To ensure that law enforcement services are as
available in domestic violence cases as they are in other criminal cases;




DRAFT 4

2.2.4. To promote officer safety by ensuring that officers are as
fully prepared as possible to respond to demestic calls; and

2.2.5. To help reduce police resources consumed in responding to
domestic violence by reducing the number of police interventions required for
any particular hcusehold.

§149-3-3. Scope of Coverage.

. Astsed-hereirortessthecontexicleaty-regaireseterwise: FQr
ithe ourooses of this rule. unless specifically stated gtherwise, the terms “officer”,
“law-anforcement officer”. or “pelice officer” refer to g chief. sergeant or member
of apy municinal police force or department. a sheriff. a sheriff's deputy, an
apoointed security officer of g state university or college, or the Superintendant,
or an officer or member of the West Virginia Division of Public Safety. Nething in
this rule shouid be construed to extend the authontv of any law enforcement

il he offi jurisdi n

3.2 As used in this rule unless the context clearly requires ctherwise:

3.2.1. Credible corrobgrative evidence means evigence that is
worthv of belief and corresponds with the allegations of cne or more elements of
the offense and mayv include byt is noilimited to the fellowing conditions:

3.2.1.4. Conditicn_of the alleged vigtim.--One or more
coniusions. scratches, cuis. abrasions. swallings. or other signs of physical
iniury: missing hair: forn ¢lothing or clothing in disarray consistent with a
strugale: observable difficulty in breaihing or breathlessness consistent with the
effects of choking or & body blow: observable difficulty in movement consistent
with the effects of a body blow or other unlawful physical contact,

3.2.1.2 Condition of the accused.--Physical injury or other
conditions similar to those set out for the condition_¢f the victim which are
consistent with the glleged offense or alleged acts of self defense by the viciim,

3.2.1.3. Condition of the scene,--Damaged premises or
furnishings: disarray or misplaced objects consistent with the effecis of a

struggle.

3.2.1.4. Other conditions.--Statementis by the accused
admitting one cr more elements of the offense; threats made by the accused in
the presence of an officer: audible evidence of a disturbancge heard by the




her r iving_the r f Ii i L Wi

3.2.2. 34—+ “Family Violence” or "Abuse" means the occurrence of
one or more of the following acts between family or household members.

2.2.2.1. 37++ Attempting to cause or intentionally,
knowingly or recklessly causing physical harm to another with or without

dangerous or dead[y weapons Aﬁemﬁ%ﬁg—te—ea-use-eﬁﬁ%enﬁwﬁﬂy—mww

2.3~ ily or 0 mem ! rr rform
ns livi rsons who former
n i nan hildren rren former sex rintim r
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2.3, Domestic violence protective orders are t¢ be considered criminal in
re. [l law enforcem fficers w re sworm officers in th

412 T mpor. r final or W K rth
fihe i n f the pr ive grder
4.2 r i rder's effectiv is exten h
Xpir n inthe or f
3.4.2.1. A divorce, separaie mainfenance or annulment suit
ween m ies h n_filed whil r ive order | illin

ff i wWn terms.
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§149-3-4. Dispatch.

4.1, Dispatchers under the supervisicn of a police department or who
serve multiple police departments should gispatch domestic calls in the same
manner as any other call for police assisiance, in accordance with the priority
criteria prescribed by generally applicable department procedures. Whenever
possible, the dispatcher should assign a back-up unit.

4.2. The dispatcher receiving a domestic call should attempt to elicit from
the caller and should communicaie to the responding officer as much of the
following information, in the following order of importance, as time and
exigencies of the reported incident allow:

4.2.1. The nature of the incident;

4.2.2. The address of the incident, including the apartment number
or the name of the business, as appropriate;

4.2.3. Atelephcne number where the caller can be called back;
4.2.4. Whether weapons are involved;
4.2.5. Whether an ambulance is needed;

4.2.6. Whether the suspect is present and, if not, the suspect’s
description, direction of flight, and mode of travel;

4.2.7. Whether children are at the scene;

4.2.8. Whether any party is using or is under the influence of i
alcohol or drugs;

4.2.9. Whether a protective order is in effect and whether an
affidavit to enter the premises exists;

4.2.10. Whether a criminal warrant is ouistanding on the suspect;

and

4.2.11._Whether the suspect has peen released on bailon a

| n i h h r_includi famil
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4.3. If the caller is the victim, or if the caller is a wiiness to a domestic
incident in progress, the dispatcher sheould keep the caller on the telephone and
should relay ongoing information provided by the caller to the responding officer.
The dispatcher should tell the calier that help is on the way and when the caller
can expect the police o arrive.

4.4. If the dispatcher has ready access to police department records that
indicate whether the parties involved in the incident have been involved
previously in domestic incidents or that indicate whether there is a protective
order invglving the parties in effect, the dispatcher should consult such records
and radio any relevant information to the responding officer.

§149-3-5. Initial Police Officer Response.

5.1. Approaching the scene.

J.1. Ther nding officer | roach n
mesiic inciden ne of high risk. When r ibl ffi hall
r mesti I

5.1.2. The officer should obtain all available information from the
dispatcher befcre arriving at the scene and should notify the dispatcher upon
arrival.




1.3.2. N k direcil fron he im i f
incigen
1 K fe exit r in_min
1.3.4. for the em n W irom r
i W rby vehicles:
51.35 Be glert for persons moving away from ihe immediate
scene of the incident: and
| m her sian F ion r r
2. Initial con




22 T il m niar an 0 rch of the premi
n ingj if nt h rn_given i i
lations pr iV ris in eff riften_gonsen nier m v n
given by the victim apd be on file._ The law enforcement officer shall limit the
I for r vieti i t eviden
#h the al mestic ingi .

5.2.3. If refused entry, the officer should be persistent about
seeing and speaking alone with subject of the call. If access to the subject is
refused, the officer should request the dispatcher to contact the caller if the caller
is the subject of the call. If the officer ieaves the scene, ®e-the officer should
drive by and cbserve frequently. If the officer remains to cbserve, ke-the officer
should move 1o public property (the street) and observe the premises. In scme
circumstances, forced entry wiH-be-is necessary and appropriate. Forced entry
may be appropriate when the residence areas shows signs of a fight or scuffle;
or when a person from inside the residence calls for assistance or is yelling; or
when a perscn from inside is visibie and the officer cbserves that the person is
wounded, injured or is otherwise in need of assistance.

. E lishin n f

lish gontrol
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5.4.3. The officer should ensure the vigtim's safety and privacy by

4.5. ficer should interview the victim an ny witn
i C,.‘ i

10
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i ffi nl | nf
victim rify th i iaval
f r i ity th ngiti fn j
L 1 ni ¢fficers shall enf [ _orders from the magistr r
n r rdl f ification. Where th h n senved with

hotiz West Viraini ] 1-1C-17¢. w anf men icer il
nfor i i r similar rders that hav {

rders ar ntially similar { which im hi

4.13. All physical eviden | Il n in_r
nd v r i her criminal investigations.

12
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§149-3-6. The Arrest Decision.

6.1. The responding officer should arrest the accused esaaiant whenever
arrest is authcrized. [f the cfficer decides not tc arrest, he gr she must include in
His the report of the incident a detailed explanation of the reasons why an arrest
was not made. .

6.2. Under current West Virginia law, arrest is authorized in the following
circumstances:

8.2.1. When the officer has probable cause to believe that the
suspect has committed a felony;

6.2.2. When the cfficer cbserves the commission of a felony or a
misdemeanor;

6.2.3. When the officer observas the violation of a valid protective
order and the officer has actual knowledge that a valid protective order exists.
The officer shall arrest the suspect if the suspect's presence violates a protective
crder (e.g. presence at the residence or victim's jeb-place ¢f work) unless the

accused was not served with the order and did not ctherwise have notice of the
oréer and iis contenis:

2. h he offi v ny Vi ion i} iti
includi resen fth hom he victim in viglalj

ifi ' 1] n famiiv m rs, including famil

13
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8.2.8, &24—When a misdemeanor gr felony nct included among
those in 6.2.2 through £.2.5. 624 has been commitied and the officer or
another person obtains or has previously cbiained an arrest warrant; and

h ias h i n g circuit i
ian m rder:

8.3. The officer should not consider the following factors in making the
arrest decision:

€.3.1. The marital status of the parties;
6.3.2. The ownership or tenancy rights of either party;
6.3.3. Verbal assurances that the viclence will stop;

6.3.4. A claim by the accused that the victim provoked or
perpetuated the violence;

6.3.5. Speculation that the victim will not follow through or
cooperate with criminal prosecution (whether based on prior incidents involving
the same victim, the victim's hesitancy about pursuing prosecution, or any other
factor);

6.3.6. The disposition of any previous police calls involiving the
same victim or accused;

6.3.7. Speculation that the arrest may not lead 1o a conviction;

6.3.8. The existence or not of a current protective order (except
insofar as the viclation of such an order mustusiify requires arrest);

8.3.9. 6:3-48. Concern about reprisals against the victim;

8.3.10. &34+ Adverse financial consequences that might result
from the arrest;

6.3.11. &5-2. That the incident occurred in a private place; or

6.3.12. &3-3. The racial, cultural, social, pclitical, or professional
position, or sexual crientation of either the victim or the accused.

14
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6.4, |tis the officers responsibility 1o decide wheiher an arrest shouid be

I ficerisr j m r for violaii f 2 vali
proteciive order and/or a violation of the terms and conditions of bail on a charge
of g crime aqainst a family or household member. The officer. therefore. sticuld
not consider the victim’s opposition 1o arrest and sheuld emphasize 10 the victim,
and to the accused as well that the criminal action thus initiated is the State’s

action. net the victim's action.

6.5 If a law enforcement officer receives complaints of domestic or family
viclence from_ two or more opposing persons. the officer shall evaluaie each
complaint separately to determine who was the primary aggressor. |f the officer
determines that one person was the primary physical aggresser. the officer need
not arrest the other person_believed to have committed domestic or family
violence. In determining whether g person is the primary aggresscr the officer

h nsider:

6,5.1. Prior complainis ¢f domestic or family violence:

8.5.2. The relative severitv ¢fthe injuries inflicted on each person:

6.5.3. Tha likelihcod of future injury to each person: and

8.5.4. Whether one of the persons acted in self-defense.

8.6. A law enforcement officer shall not:

6.6 1. Threaten. suggest. or otherwise indicaie the possible arrest
of all parties to discourage requests for intervention by law enforcement by any

Rary: or

ision I n r

6.6.2.1. The specific consent or reguest of the victim: or

2. The officer’ r ion_of willingn f
vigtim_of or witness to the domestic or family viglence 1o testify or otherwise

fa] n icial or i

15




DRAFT 4

6.7. In addition_to any oiher report required. 2 law enforcement officer
i) m n_ar rin igadi int of icor
iy vi r m r 1] invgolvin
domestic or family viglence must submit g written report setting forth the grounds
forn rrestin for arresiin h i

&5, £.9. If the officer arresis for the commission of a crime, the officer
should confiscate all weapons used or brandished in the commission of the
crime, and such weapens should be held as evidence for prosecution; Provided
that this section does not authorize a search of the premises unless a search
warrant has been obtained or consent was given by the cccupant of the
premises. '

§149-3-7. Effectuating the Arrest.

7.1, Anv person arrested pursuant to Subsection 8.2 of this rule, shail be
taken before & maaistrate within the county in which the offense charged is
alleged to have been committed in g manner consistent with the provisions of
Rule 1 of the Administrative Rules for the Magisirate Couris of West Virginia,

7.2. The risk is high in domestic violence cases that the accused will

return to the victim's residence or the scene of the viglence. If the suspect has
fled the scene. the officer should initiate procedures to pursue and apprehend
the accused as promptlv as possible if the suspect's presence in the vicinily
represenis a_continuous threat 1o the safety of the viciim and/or other members

18




iuvenil h Virgini venile Ofii Rehabilitation A
W iraini 49-5B-

§149-3-8. Procedure when Arrest is not Authorized or, it Authorized, is not
Made.

8.1. If an arrest is neot authorized because of the absence of probable
cause o believe that a crime was committed, or if arrest is authorized but not
made (for reasons to be detailed in the incident report), the officer shouid:

8.1.1. Explain to the victim the reasons that gn arrest is not being
made;

8.1.3. Encourage the victim to contact the nearest available
domestic viclence program for information regarding counseling and other
services available tc victims of domestic viclence;

8.1.4. Advise the victim or victims that upon request of the victim
or victims the officer will provide iransportation for, or facilitate transporation of
the victim or victims to a shelter or the appropriate court where there is
reasonable cause to believe thai such victim or victims have suffered or are
likely to suffer physical injury. and

8.1.5. Previde iransportation for or faciliiate transpertation cf the
victim or victims upon the request of such victim or victims to a shelter or the
appropriate court where there is reasonable cause 1o believe ihe thatsueh-victim
or victims has kewve suffered or ig are likely to suffer physical injury.

17




2. Whetherotn restis m he r ndin ficer is r ir

by West Virginia Code 48-2A-9(b) to notify the victim orally or in writing of the
ilabili f 2 shel ingluding | lephene num her ices in th
mmyni nd of ¢ivil riminal r i

8.3. |f an arrest is made or an arrast warrant obtained, the cfficer should:
9.3.1. Advise the victim of what procedure will happen next,

including the probability that the accused will be in custody for only a short
period of time;

18
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9.3.2. Obtain from the victim information 1o be ingluded in the

arrest repor: indicating any special conditions of bail that should be requested af
the initial appearance before the magistraie (l.e.. piaces where ihe suspect
houl ifically prohibi from rin

9.4. Any police officer responding to an alleged incident of abuse shall
inform the parties thereto of the availability of the possible remedies provided by
the Prevention of Domestic Violence Act (West Virginia Code 48-2A-1 et. seq.)
and the possible applicability of the criminal laws of this State.

9.5. Anv police officer responding to_an alleged incident of abuse shall, in

addition te providing the information_required in section 8.4, of this rule. provide
transportation for or faciitate transportation ¢f the vigtim, upen the reguest of the
victim. to a shelter or the magisirate court when there is reasonable cause to
believe that ihe victim has suffered oris likelv to suffer physical injury.

8.8. Elder victims or physically dependent victims.

9.6.1. When a victim of domestic violence is elderly or physically
dependent, the accused is the sole caretaker and an arrest is indicated, or when
the victim of domestic violence is the sole caretaker of an elder or of a physically
dependent person and the victim can no longer provide care (as, for example,
when the victim is hospitalized), the responding officer should determine whether
the elder or physically dependent person is physically endangered, either as a
resuit of the abuse, a pre-existing medical condition, or the absence of a
caretaker. If the elder or physically dependent person is physically endangered
and mentally alert, the officer should ask the elder or physically dependent
person for the name of a relative or friend who can be contacted immediately to
assist the elder or physically dependent person. The police officer shall facilitate
transportation of the elder or physicaily dependent person to a relative or friend,
if such & person can be found.

19
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9.6.2. Ifthere is no one available to assist the elder or physically
dependent person, or if the elder or physically dependent person appears not to
be mentally alert, the officer shculd make an emergency referral to Adult
Protective Services. The officer should remain at the residence until the Aduit
Protective Services worker arrives, or should transport the elder or physically
dependent person to a medical facility or cther appropriate place where the elder
or physically dependent person can wait for the worker.

il a) i icer h mmissi f i nd shoul

9.7.2. lf the accused is arrested and was the sole caretaker of a
child, and/or if the victim is the sole caretaker of 2 child and can no longer
provide care (as, for example, when the victim is hospitalized), or in cases where
both caretakers are arrested the officer should determine whether there is a
responsible relative who can care for the child and, if so, should contact that
relative and await the relative's arrival. If no responsible relative is avaiiable, the
officer should contact Child Protective Services and remain at the residence uniil

20
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a protective services worker arrives or should take the child into custody
pursuant to the Child Welfare Law.

§149-3-10. Processing the Accused.

10.1. A person arrested for violation of a protective order should be
charged with any crimes properly charged as a result of the incident in which the
violation occurred.

which the offense charqed.is_alleged to have been commitied in a manner
consistaent with the provisions of Rule 1 of the Administrative Rules for the
Maaisirate Couris of West Virginia_for initial appearances in criminal cases.

10.3. The arresting officer may inform the magistrate or court of any
circumstances surrounding the arrest of the accused which would have an effect
on conditions of bail. Provided, that the amount and conditions of baii is one of &
judicial decision that rests sclely with the magistrate or court.

§149-3-11. Reporting.

11.1. A Domestic Violence Incident Report as required by W. Va, Code
§48-2A-9 musi be completed by the officer responding to any call covered by

this rule. thesetrtes-aRrdreguiations:
11.2. Data collection.

11.2.1. All written reports on the same person should be kept
together or cross-referenced so that repeat domestic viclence can be monitored

forateasta-two-year-pered-ot-time.

11.2.2. The written report, or another document (such as an index
card) or computer entry generated from the wriiten report, shouid become a
domestic violence tracking report.

11.2.3. To the extent possible, the domestic violence tracking
report should be accessible to dispaichers and police officers.

23




Room M-152, State Capitol
Charleston, West Virginla 25303
{304} 340-3286

Senator Joe Manchin, TH, Co-Chair Debra A. Graham, Counsel
Delegate Brian A. Gallagher, Co-Chair August 9, 1994 Marie Nickerson, Admr. Assistant

NOTICE OF ACTION TAKEN BY LEGISIATIVE RULE-MAKING REVIEW COMMITTEE

TO: Ken Hechler, Secretary of State, State Register

TO: Mr. James M. Albert, Director
Governor's Committee on Crime,
Delinguency and Correction
1204 Kanawha Blvd., E.
Charleston, WV 25301-2800

FROM: Legislative Rule-Making Review Committee

PRCPOSED RULE: Protocol for Law Enforcement Response to Domestic
Viclence

The Legislative Rule-Making Review Committee recommends that the West

Virginia Legislature:

1. Authorize the agency to promulgate the Legislative Rule

(a} as originally filed
(b} as modified by the agency X

2. Authorize the agency to promulgate part of the Legislative
rule; a statement of reasons for such recommendation is
attached.

3. Authorize the agency to premulgate the Legislative rule
with certain amendments; amendments and a statement of -
reascns for such recommendation is attached.

4, Authorize the agency to preomulgate the Legislative rule
as medified with certain amendments:; amendments and a
statement of reasons for such recommendation is attached.

5. Recommends that the rule be withdrawn; a statement of
reasons for such recommendation is attached.

Pursuant to Code 25A-3-11(c), this notice has been filed in the State
Register and with the agency proposing the rule.




