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Department of Military Affairs and Public Safety
Criminal Justice and Highway Safety Division
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The Governor's Committee on Crime, Delinguency and Correction is
mandated under 48-2A-9 of the Code of West Virginia tc develop and
promulgate rules for state, county, and municipal law enforcement agencies

: regarding their duties with respect to domestic violence.

mm Pr B

The principle purpose of these rules and regulations is to establish
guidelines and procedures 10 be foliowed by police officers and other personnel

involved in the police respense to demestic violence calls. . -




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Protocel for law Epnforcement Bosponse =g Domesyric Vicnlence

Type of Rule: x _legislative Interpretive Procedural

.
‘-

Agency . _Governor's Committees om Crims, Doalj nemency and Qorrastisn

Address 1204 Ranmawha Boulevard East —

Charleston, West Virginia 25301

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR
INCREASE DECREASE CURRERT WEXT THEREAFTER
ESTIMATED TOTAL $ $ $ $ $

COsT
PERSONAL SERVICES
CURRENT EXPENSE

REPAIRS &
ALTERNATIONS

EQUIPMENT
OTHER

2. Explanation of above estimates:

There are-no direct expenses associated with implementatien of the
protocol heyond the current ¢apacity of law enforcement agencies.

3. Objectives of these rules:

To provide .guidelines for police agencies and officers in resoponse
to domestic violence complaints.




Rule Title: Frotecol for Law Enforcement Response to Domestic Violence
4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government. =
Kore
B. Econcomic Impact on Political Subdivisions; Specific

Industries; Specific groups of Citizens.

Neone

C. Economic -Impact on Citizens/Public at Large.

None

Date: . 9'2~'QL{

Signature 22 Agency Head or Authorized Reprensentative
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DATE :

TO: ~ LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: Governcor's Committee on Crime, Delinguency and Correction

LEGISLATIVE RULE TITLE: Protocol for..Law Enforcement Résponse To Domestic Vielehfe

1. Authorizing statute(s) citation 48-22-9 - L

2. a. Date filed in State Register with Notice of Hearing

June 28, 1994

b. What other notice, including advertising, did you give
of the hearing? .

Individual mailing to all Law Enforcement Agencies Advising R

of the comment period and providing a copv of the protoanl

for review.

c. Date of Hearing(s) Comment period ended July 27, 1994 —-

at 3:00 om, ) s -

d. Attach 1list of persons who appeared at hearing,
comments received, amendments, reasons for amendments.

Attached_ X No comments received

e, Date you filed in State Register the agency approved
broposed Legislative Rule following public hearing:
{be exact)

f. Name and phone number(s) of agency person(s) to
contact for additional. information:

James M. Albert 558-8814




If the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the gState
Register a notice of the time and place of a hearing
for the taking of evidence and a general description
of the issues to be decided.

b. Date of hearing:

c. On what date did you file in the State Register the
findings and determinations required together with the
reasons therefor?

d. Attach findings and determinations and reasons:

Attached -
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TITLE 148
LEGISLATIVE RULE
GOVERNOR'S COMMITTEE ON CRIME, DELINQUENCY AND CORRECTION
SERIES 3
POLICE RESPONSE TO DOMESTIC VIOLENCE
§149-3-1. General.

1. Scope. -- Frese Thig legislative rules-establishes law enforcement
response 10 demestic viclence.

1.2. Authority. -- W. Va. Code §48-2A-9
1.3. Filing Date. --
1.4. Effective Date. --

§149-3-2. Purposes.

The principal purpose of #ege this rule is to establish guidelines and
procedures to be followed by police officers and other personnel invoived in e

pohce response to domestlc cails Fe+pa+peses—he+en—a—t-he—te+a+—pe+ree-e#ﬂees

2.2. Other purposes and goals of this rule preteeet are:

2.2.1. To reduce the incidence and severity of domestic violence
by establishing arrest and prosecution, rather than mediation, as the preferred
means of police response to domestic viclence;

2.2.2. To afford maximum protection and support to victims of
domestic violence through a cocrdinated program of law enforcement and victim
assistance;

2.2.3. To ensure that law enforcement services are as
available in domestic viclence cases as they are in other ctiminal cases;
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2.2.4. To promote officer safety by ensuring that officers are as
fully prepared as possible to respond to domaestic calls; and

2.2.5. To help reduce police resources consumed in responding to
domestic violence by reducing the number of police interventions required for
any particular household.

§148-3-3. Scope of Coverage.

] nditi fih ne.—~Dam mi r
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dispatcher or other agent receiving the request for police gssistance: wriiten

statements by witnesses,

3.2.2. 8-+~ “Family Violence” cr "Abuse" means the occurrence of
one or more of the following acts between family or household members who
reside together or who formerly resided together:

3.2.2.1, 814 Attempting to cause or intentionaily,
knowingly or recklessly causing physu:a harm to another wnh or without
dangerous or deadly weapons - i

3,2.2.4 844 Committing either sexyz| assauit or sexua

abuse as those terms are defined in Chapter 61, articles 88 and 8D of this ¢code:
ang: Sexdet-abuses

3.2 2.5 Holding, confining. detaining or abducting angther
1t i ] ‘s will

3.2.3 “Family or household member’ means current or former
spouses. persons living as speuses. persons whe formerly resided as spouses.
parents. children and stepchildren. current or former sexual or intimate partners,
oither nersons related by blood or marrizge, persons who are presently or in fhe
past have resided or cohabited jogether or a person with whom the victim has a

child in common, _
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3.3, Domestic viglence protective orders are 1o be ¢considered criminal in
nature. Anv and all law enforcement officars who are sworn ¢fficers in the State
of West Virainig shall be responsible for the initial service of all protfective orgers
in order to ensure the most prompt service of the protective order. Service may
be performed. cr_any day including Sundays and holidays. Ne law enforcement
officers shall refuse 10.serve pleadings ororders in domestic viglence protective

rder acti

3.4. A protective order remains in effect for the period of time stated in

he order except:

3.4,1. A protective order loses. iis effectivengss if g temporary
cireuit court arder which does not extend the protective order is signed by g
familv law master or judge. or if a final order is sigred by & judqe, if:

3.4.1.1. The temporary or final_order was eniered in a
divorce. separate maintenance or annulmeni acticn between the same parties.

and

3.4.1,2. The temporary or final order was entered affer the
i n he pr i rder

3.4.2. A protective order’'s effeciiveness is extended bevond the

expiration date in the order if:

3.4.2.2 A divorce. separate maintenance or annyiment suit
between the same parties has been filed while the proteciive order is still in
ff ' wn term

3.5 An orderissued in any couniy in West Virginia is in effect in all
nties in W irgini

3.8. Anv protective order issued by the court ¢f another state shall be
given full faith and credit and enforced as if it is an order of this state if iis ferms
and conditions are substantially similar to those which may be impesed by this

state,
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§149-3-4. Dispatch.

4.1. Dispatchers under the supervision of a police department or who
serve multiple police departments should dispatch domestic calls in the same
manner as any other call for police assistance, in accordance with the priority

criteria prescribed by generally applicable department procedures. Whenever
possible, the dispatcher should assign a back-up unit.

4.2. The dispatcher receiving a demestic call should attempt to elicit from
the caller and should communicate to the respending officer as much of the

following informaticn, in the following order of imporiance, as time and
exigencies of the reported incident allow:

4.2.1. The naiure of the incident;

4.2.2. The address of the incident, including the apariment number
or the name of the business, as appropriate;

4.2.3. Atelephone number where the caller can be called back;
4.2.4. Whether weapons are involved;,
4.2.5. Whether an ambulance is needed;

4.2.6. Wheather the suspect is present and, if not, the suspect’s
description, directicn of flight, and mode cf travel;

4.2.7. Whether children are at the scene;

4.2.8. Whether any party is using or is under the influence of
alcohol or drugs;

4.2.9. Whether a protective order is in effect and whether an
affidavit to enter the premises exists; and

4.2.10. Whether a criminal warrant is outstanding con the suspect.

2.17. r th h rel n bailon
har f rim in family or hold member_ _includin mily or
h hold member whg | hilg. with an nditions on bailr rdin n
Wi icti mplai .
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4.3. If the caller is the victim, or if the caller is a witness tc a domestic
incident in progress, the dispatcher should keep the caller on the telephone and
should relay ongoing information provided by the caller to the responding officer.
The dispatcher should tell the caller that help is on the way and when the caller
can expect the police to arrive.

4.4. If the dispatcher has ready access tc police department records that
indicate whether the parties involved in the incident have been involved
previously in domestic incidents or that indicate whether there is & protective
order involving the pariies in effect, the dispatcher should consult such records
and radic any relevant information to the responding officer.

4.5 |fthe dispaicher has reason to believe thai the subject is on bail for a
crime aqainst a family or household member, including a family or household

i hil ii the di has r magistr
court records that show whether there are conditions on bond, the dispaicher
| nsult the r £ i | niinformati he r in

officer.

§149-3-5. Initial Police Officer Response.

5.1. Approaching the scene.

1. s ing_offi | r i
domesiic incident as one of high risk. Whenever possible, two officers shall

5.1.2. The officer should obtain ali available informaticn from the
dispatcher before arriving at the scene and should notify the dispatcher upon
arrival.




or an officer should folow

in_the remairder of thi ion. The officer

irectl ront of immedi ne of
incident:
1 f itr m
lett forth n n m
W rn vehi B
he ingi
1.8 E her ndard pr ion m res for
approaching high risk incident scenes.
2. Initiat con

2.1 r nding officer should identify himself/herself
explain the officer's presence. and reguest eniry into the home or business. The
icer sh rsgn is ih i fih fl. If r
h I h lice i n r than th f I, the officer




5.3.1. Ildentifying potential weapons in the surroundings;
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5 4 2. The responding officer should interview the victim as fully as
ir n ingui re_of the di

5.4.3. The officer shoulg ensure the victim's safety and privacy by
interviewing the viciim in an area apart from the accused. witnesses, and

bystanders if possible.

5.4.4.  In guestioning_the victim, the officer should use supporiive
interview techniques. The officer should ask ihe victim about previous domestic
incidents. and their frequency and severity. The officer should neot tell the victim
what action the officer intends to take uniil all available information has been

collected,

5.4.5. The officer should inferview the vigiim and/or any witnesses

as fully and as socn as circumstances allow taking down names. addresses. and

other relevant information. When interviewing the victim and/or any witnesses

10




he officer rmine whether the victi ngd/or any witn Il f
which constitute all of the elements of assault or battery, If so. the officer should
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[f th f ne. the officer ici
infor i ibie wher fth I i
m m relgtiv frien

54.10. Enforcrnc Any Protec‘uve Order

if the victim f i [ il r
|dent|fv the countv and court or maaisirate from which_the order or document
rom. I h [ n I i nforcem
he maaj verif nditicns of r il
f meni_offi Lenfor | rs from th ' r

anv court reqardless of certification. Where the accused has been served with
the protective order or has_actual notice of the protective crder, then the officer
should follow the arrest gautharization nrovisions of West Virginia §Cods 48-2A-

re th h n._sery ngd has n _neti f
if the officer h ry n houl
served, lf the officer does not have a copy 0 serve. then the officer should give
i f the provisi fthe order i he provisi
h r f th r havin rved with
given actual notice of. the order then refuses io comelv with the order. the officer
L fell he arr i ision for ini

m includi family orh l rs who ar
chrldren ihe Jaw enforcement ofﬂcers shall arrest for violations of suoh baui
inclydi f h hom f h
horiz West Viraini 17 L nforcem fﬂ hal

12
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4.1 he officer Id en r ictim s
gttention for iniuries that do nof require emergency freagtment gt the scene. The
officer should inguire about iniuries of the victim that are concealed by ¢lothing or

otherwise not readily apparent. The officer should advise the viciim 1o have
h ken if injuri rlater
4.13. All ical eviden I I n inr
ng v h in other criminal i iaati

§149-3-6. The Armrest Decision.

6.1. The responding officer should arrest the accused asseatant whenever
arrest is authorized. If the officer decides not to arrest, he Qr she must include in
his ihe report of the incident a detailed explanation of the reasons why an arrest
was not made.

8.2. Under current West Virginia law, arrest is autherized in the foliowing
circumsiances:

6.2.1. When the officer has prebable cause to believe that the
suspect has commitied a felony.

6.2.2. When the officer observes the commission of a felony or a
misdemesancr.

6.2.3. When the officer cbserves the viclation of a valid protective
crder and the officer has actual knowledge that a valid protective crder exists.
The officer shall arrest the suspect if the suspect's presence violates a protective
order (e.g. presence at the residence or victim's jeb-place of work) unless the
accused was not served with the order and did not ctherwise have notice of the

order angd its contenis.

. When_the offi ny violati il condition
including the presence of the accused ai the home of the victim in violation of
such caondition set in cases ¢f crimes between famjly members. including family

h mbar re_children

6.2.5. When the accused is alleged 1o have committed domestic
assault and/or domestic batterv as defined.in West Virginia Code 61-2-28. 2 law
anforcement officer has authority 1o arrest the gileged perpetrator for said

offense when:

13




DRAFT 3

6.2.5.1, The law enforcement officer has observed credible
corroboraiive_evidence that the offense has occurred: and

6.2.5.2. The law enforcement officer has received. from the
victim or a witness, g verba! or written allegation of facts constituiing g violation
of seciicn twenty-eighi, ariicle two. chapter sixty-one ¢f this code: or

6.2.5.3. The law enforcement officer has observed credible
viden hat th mmi he off

6.2.6. &2-4—\When a misdemeanor or felony not included among
those in paragraphs 8.2.2 through §.2.5. &-2~~ has been committed and the
officer or another person obtains or has previously obtained an arrest warrant.

6.2.7. When a capias has been issuad, or when a circyit judge has
n men I

6.3. The officer should not consider the following factors in making the
arrest decision:

6.3.1. The marital staius of the parties.
6.3.2. The ownership or tenancy rights of either party.
6.3.3. Verbal assurances that the viclence will stop.

5.3.4. A claim by the accused that the victim provoked or
perpetuated the violence.

6.3.5. Speculation that the victim will not follow through or
cooperate with criminal prosecution (whether based on pricr incidents involving
the same victim, the victim's hesitancy about pursuing prosecution, or any cther
factor).

6.3.8. The disposition of any previcus police calls involving the
same viclim or accused.

6.3.7. Speculation that the arrest may not lead to a conviction.

6.3.8. The existence or not of a current protective order (except
insofar as the violation of such an order musifasty requires arrest).

14
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6.3.9 6:3-18. Concern about reprisals against the victim.

8.3.10. &3+ Adverse financial consequences that might result
from the arrest.

8.3.11. 8232, That the incident occurred in a private piace.

§8.3.12, 63+3. The racial, culiural, social, political, or professional
position, or sexual orientaiion of either the victim or the accused.

B i w_enforcem flicer receiv mplain f ic or fami
nce fr Fm i ns, the officer shall eval

15
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i, Th ifi nt or f victim: or

£6.6.2.2. The cfficer's perception of the willingness of a
wc’um of or witness to the domestic or family vigience to iestify ¢r otherwise
i iudicial pri in

7. In addition to anv other report reguired. a law enfcrcement officer
who does not maka an arrest after invesiigating a compizint of domestic or
family viglence or who arrests fwo or more persons for g ¢rime involving
domestic or family violence must submit a written report sefting forth the grounds
forn r i r for j h i

&5. 6.9, If the officer arrests for the commissicn of a crime, the officer
should confiscate all weapons used or brandished in the commission of the
crime, and such weapons should be held as evidence for prosecution; Provided
that this section does not authorize a search of the premises unless a search
warrant has been obtained cr consent was given by the cccupant of the
premises.

§149-3-7. Effectuating the Arrest.

7.1. Whenever an nis arr rsuan ' 2 ¢f

16




7.2 The risk is high in domestic violence cases that the gecused will
return to the viciim's residenge or the scene of the violence, 1f the suspect has
f ne. ih i Id iniii r r r reh

mptl i i ' nce in the vigini
rapr M i hr f i the victi r other m

7.3 When the gccused is a mingr {under 18 vears of age). the provisions

of this rule are fully applicable, excepi that the gificer should arrest and process
the iuvenile pursuant io the West Virginia Juvenile Qfficer Rehabilitation Act
Viraini 408-5B-1

§149-3-8. Procedure when Arrest is not Authorized or, if Authorized, is not
Made.

8.1. If an arrest is not authorized because of the absence of probable
cause to believe that a crime was commitied, or if arrest is authorized but not
made (for reasons to be detailed in the incident report), the officer should:

8.1.1. Explain to the victim the reasons that an arrest is not being

made;

17
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8.1.3. Encourage the victim to centact the nearest available
domestic violence program for information regarding counseling and other
services availabie to victims of domestic viclence;

8.1.4. Advise the victim cr victims that upon request of the victim
or victims the officer will provide transportation for, or facilitate transporiation of
the victim or victims to & shelter or the apprcpriate court where there is
reasonabie cause to believe that such victim or victims rave has suffered or s
are likely to suffer physical injury. . and

8.1.5. Provide transportation for or facilitate transportation of the
victim or victims upon the request of such victim or victims tc a shelter or the
appropriate court where there is reascnable cause o believe the Hhetsugeh-victim
or victims has kewe suffered or is are likely to suffer physical injury.

h i Icd n me involved i i i f per |
propenty, ithe cwnrership of which_ is in_dispute. [nthe absence ¢f an arrest. ihe
officer should remain neutral arnd be congerped primarily with maintaining the

n f f th rSOnNs pr ri.

§149-3-9. Other On-Scene Assistance 1o Victims and Dependents.

hile vigti n irin legy hern ities f hori-

18




9.3. |f an arrest is made or an arrest warrant obtained, the officer should:

9.3.1. Advise the victim of what procedure will happen next,
including the prebability that the accused will be in custody for only a short
period of time;

9.4. Any police officer respending to an alieged incident of abuse shall
inform the parties theretc of the availability of the possible remedies provided by
the Prevention of Domestic Violence Act (West Virginia Code 48-2A-1 et. s8q.)
and the pessible applicability of the criminal laws of this State.

ion for or facil ' ion of the victim. upon the re

eV o3| s likel ical inj

19
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9.8. Elder victims or physically dependent victims.

9.6.1. When a victim ¢f domestic violence is eiderly or physically
dependent, the accused is the sole caretaker and an arrest is indicated, or when
the victim of demestic violence is the sole caretaker of an elder or of a physicaily
dependent person and the victim can no longer provide care (as, for example,
when the victim is hospitalized), the responding officer sheuld determine whether
the elder or physically dependent persen is physically endangered, either as a
result of the abuse, a pre-existing medical condition, or the absence ¢f a
caretaker. If the elder or physically dependent person is physically endangered
and mentally alert, the cfficer should ask the elder or physically dependent
person for the name of a relative or friend who can be contacted immediately to
assist the elder or physically dependent person. The police officer shali facilitate
transportation of the elder or physically dependent persen to a relative or friend,
if such a person can be found.

9.6.2. If there is no one available to assist the elder or physically
dependent person, or if the elder or physically dependent perscn appears not to
be mentally alert, the officer should make an emergency referral to Adult
Protective Services. The officer should remain at the residence until the Aduit
Protective Services worker arrives, or should transport the elder or physically
dependent person to & medical facility or other appropriate place where the elder
cr physically dependent person can wait for the worker.

9.6.3. In addition io providing the notification reguired by ¢ther
provisions of this rule, the officer should advise the elder or physically dependent
person of the availability of protective services through Aduli Proteciive Services.

9.7. Child victims and dependents.

20
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9.7.2. If the accused is arrested and was the sole caretaker of 2
child, and/or if the victim is the sole caretaker of a child and can no longer
provide care (as, for example, when the victim is hospitalized), or in cases where

both caretakers are grrested the officer should determine whether there is a

responsible relative who can care for the child and, if s¢, should contact that
relative and awail the relative’'s arrival. If no responsible relative is available, the
officer should contact Child Protective Services and remain at the residence uniil
a protective services worker arrives or should take the child into custody
pursuant to the Child Welfare Law.

§149-3-10. Processing the Accused.
10.1. A person arrested for violation ¢f a protective order should be

charged with any crimes properly charged as a result of the incident in which the
violation occurred.

10.3. The arresting officer may inform the magistrate or court of any
circumstances surrounding the arrest of the accused which would have an effect
on conditions of bail. Provided, that the amount and conditions of bail is ong of a
judicial decision that rests solely with the magistrate or court.

§149-3-11. Reporiing.

21
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11.1. A Domestic Violence Incident Report as reguired by W. Va. Code
§48-2A-9 must be completed by the officer responding tc any call covered by

this rule. thesetesancreguiatons:
11.2. Data collection.

11.2.1. All written reports on the same person should be kept
together or cross-referenced so that repeat domestic violence can be monitored

ferateast-a-two-yearperod-of-tme.
11.2.2. The writien report, or ancther document {such as an index

card) or computer entry generated from the written report, should become a
domestic violence iracking report.

11.2.3. To the extent possible, the domastic violence tracking
repert should be accessible o dispatchers and pelice officers.

draft’3
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Domestic Violence Protocol

Summary of Comments Received

August 1, 1994

The attached letter from Debra L. Dalton, Prosecuting Attorney of Monroe
County, was the only comment received. The concern exprassed by Ms. Dalton
was the need for additional monies or manpower tc handle Domestic Violence.

The protocol addresses the prccedures o be used by Law Enforcement in its
response to incidents of Domestic Viclence. The need for additional manpower
is outside the scope of the proiocol.




Office of the Prosecuting Attorney

Monroe County

(304) 772-5098

FAX 772-4056
Debra L. Dalton P.O. Box 740
Prosecuting Atiorney Union, WV 24983

July 12, 1994 , -

Attn: Protocol for Law Enforcement Response to Domestic Viclence
Governor’s Committee on Crime, Delinguency and Correctiocon :
Criminal Justice and Highway Safety Diwvision

1204 Kanawha Boulevard East

Charleston, WV 25301

Dear Mr. Albert:

On behalf of the Monroe County Sheriff, this is cur county
response to your domestic violence protocol mailing:

The new law and the protocol mailing are all well and fine,
IF the state provides the county with additional money and/or men

to handle these matters.

Sincerely
QL/D/?@- DM /Mg—

Debra L. Dalton
Monroe Co. Prosecuting Atty.

DLD:mmj




