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Cepartment of Military Affairs and Public Safety
Criminal Justice and Highway Safety Division

Gaston Caperton 1204 Kanawha Boulevard East Joseph J. Skaff
Governor Charleston, West Virginia 25301-2900 Secretary
James M. Albert : Telephone (304) 558-8814
Director Fax (304) 558-0391

State of Cirgumstances

The Governcr's Cemmittee on Crime, Delinquency and ‘Correction is
mandated under 48-'2A-9 of the Code of West Virginia tc develop and
promulgate rules for state, county, and municipal law enfgrcement agencies
regarding their duties with respect to domestic violence.
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The principle purpose of these rules and regulaticns is tc establish
guidelines and procedures to be followed by police officers and other personnel
involved in the police response to domestic violence calls. . -




APPENDIX B -
FISCAL NOTE FOR PROPOSED RULES

Rule Title: Frotocel for Law Enforcement Response to Domastic Violence

Type of Rule: % Legislative Interpretive Procedural

Agency Governor's Committee on Crime, Delinguency and Correction

Address 1204 Kanawha Boulevard East

Charleston, West Virginia 25301

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR

INCREASE DECREASE CURRERT REXT THEREAFTER
ESTIMATED TOTAL $ 3 $ $ $

COosST
PERSONAL SERVICES
CURRENT EXPENSE

REPAIRS &
ALTERNATIONS

EQUIPMENT

OTHER

2. Explanation of above estimates:

There are no direct expenses associated with implementation-of the
protceol beyond the current capacity of law enforcement agencies.

3. Objectives of these rules:

To provide guidelines for police agencies and officers in response
to domestic viclence complaints.




Rule Title: Protocol fer Law Enforcement Pesponse to Domestic Violence

4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.
None
B. Economic Impact on Political Subdivisions; Specific

Industries; Specific groups of Citizens.

None

C. Economic -Impact on Citizens/Public at Large.

None

Date: g"f’é%‘[

Signature of Agency Head or Authorized Reprensentative
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DATE: nugust 4, 1994

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: Governor's Committee on Crime, Delinguency and Correction

EMERGENCY RULE TITLE: Protoccl for Law Enforcemenit Response fc Domestic Vieolshce

1. Date of Filing

2. Statutory authority for promulgating emergency rule:

438=-24~9

3. Date of filing of proposed legislative rule: August 2, 1934

4. Does the emergency rule adopt new language or does it
" amend or appeal a current legislative rule?

Ammends current Legislative Rule

5. Has the same or similar emergency rule previously been
filed and expired?

Neo

6. ~State, with particularity, those facts and circumstances
which make the emergency rule necessary for the immediate
preservation c¢f public peace, health, safety or welfare,

{Ceam Attached)




7. If the emergency rule was promulgated in order to comply
with a time limit established by the Code or federal
statute or regulation, cite the Code provision, federal
statute or requlation and time limit established therein.

State, with particularity, those facts and circumstances
which make the emergency rule necessary to prevent sub-
stantial harm to the public interest.

8.




The current protocol in the code of State regulations now conflicts with
Chapter 48, Article 2A, Section 1, of the West Virginia Code which was amended
by the 1992, 1993 and 1994 Legislatures. Law enforcement officers who rely on
the current code of State regulations may act In viclation of the statute and
become liable for such acts.

The legislature amended Chapter 48, Article 2a, Sections 6, 10, 10a, 10b,
10c,and 14, all relating to the prevention of domestic violence, by:

1.

10.

11.

12.

Extending the pericd of time for which protective orders may be
effective;

Changing certain terminoclogy;

Mandating law enforcement officers to make arrests for observed
violations of protective orders;

Authorizing certain other individuals to sesk a warrant for the arrest
of & person viclating a protective order;

Revising the provisicns governing the arrest of persons alleged to
have commitied certain crimes against family or household
members;

a. Defining the term "credible corroborative evidence,"

b. Creating new crimes and providing pensalties therefore,
Making certain technical corrections for clerical errors and
incorrect references;

Redefining certain terms relating to family violence;

Servicing of all protective orders by publication, continuance of
hearings on temporary orders;

Prior reports of domestic violence to law-enforcement agencies;
Purging and sealing of files containing protective orders;
Civil and criminal penalties for viclation of protective orders;

Correcting references to domestic viclence records deemed
confidential;




13. Defining serious physical abuse of a child and clarifying references
thereto;

14. Defining sibling;

15. Deleting requirement that documentation of certain instances of
abuse and neglect be provided within three days;

18. Referencing child abuse and neglect provisions for parents guilty of
incest;

17. Further making technical corrections to section references;

18. Criminal penslties.

In addition the legislature amended Chapter 61, Article 2, Section 28 by:

1. Prohibiting actions for false arrest or unlawful detention against
officers affecting arrest in connection with crimes involving domestic
viclence.

The protection of life and property of victims of domestic violence depends
on the timely and preper intervention by law enforcement. Law enforcement's’
response to incidents of domestic vioclence is governed by the Code and these
legislative rules. If law enforcement is forced to rely on the 18992 version of the
protocol to govern its action, it will be acting outside of the law in many instances
and not providing the protection afforded by recent changes in family protection
legislation. Allowing the filing of the proposed legislative rule 8s an emergency
rule will rectify this situation,
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TITLE 149 5¢
LEGISLATIVE RULE
GOVERNOR'S COMMITTEE ON CRIME, DELINQUENCY AND CORRECTION
SERIES 3
POLICE RESPONSE TO DOMESTIC VIOCLENCE
§149-3-1. General

1. Scope. -- Fhese This legislative rules-establishes law enforcement
response to domestic violence.

1.2. Authority. -- W. Va. Code §48-2A-S
1.3. Filing Date. —
1.4. Effective Date. —-

§149-3-2. Purposes.

The principal purpese of these ihis rule is fo establish guidelines and
procedures t¢ be followed by police officers and other personnel involved in e

pollce response to domestic caiis F%ﬁﬁﬁﬁﬂ%h%ﬁ—ﬁ%ﬁ-%ﬁee—e#ﬁe%

ol e ot

2.2. Other purposes and goals of this rule preteest are:

2.2.1. To reduce the incidence and severity of domestic violence
by establishing arrest and prosecution, rather than mediation, as the preferred
means of police response to domestic violence;

2.2.2. To afford maximum protection and support to viciims of
domestic violence throeugh a coordinated program of iaw enforcement and victim
assistance;

2.2.3. To ensure that law enforcement services are as
available in domestic viclence cases as they are in other criminal cases;
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2.2.4, To promote officer safety by ensuring that officers are as
fully prepared as possible to respond to domestic calls; and

2.2.5. To help reduce police resources consumed in responding to
domaestic violence by reducing the number of police interventions reguired for
any particular household.

§149-3-3. Scope of Coverage.

his rul ; . xtend the auihority of any law enforcemen

2 his_rule unl h n iearly reguir rwi
1 redibl ive eviden ns eviden hat i
worthy of beliet and ¢orresponds with the gllegaiions of one or more elements of
ffen n incl is net limi he foilowin nditions:

nditions similar to.those s for the condition of the vicim whick ar

consistent with the alleged offense or glleged acts of self defense by the victim.




3.2.2. &=+ “Family Viclence” or "Abuse” means the cccurrencs of
one or more of the following acts between family or househcld members who
reside together or who formerly resided together:

3.2.2.1, 31 Attempting to cause or intentionally,
knowingly or recklessly causing physical harm to another with or without

dangerous or deadly weapons A&em-p%mg—te—e&uee—&w%eﬁ%ﬁra#y—kﬁemw

3.2.24. 3—-‘!——1—4— Com mg‘_tilng QIIhQI‘ §ng4§, 555@,;4 1 Q ggma




DRAFT 3

Th I t final r r h
f [ n fthe pr ive order
. r i r Hecti | n n
irati in the order if:
422 Adivor I mainienan rannuimen i
ween th ies h n filed whil d ve or is still |

effect by its own terms.

5. Anorderi
counties in West Virqinia,
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§149-3-4. Dispatch.

4.1. Dispatchers under the supervision of a police department or who
serve multiple police depariments should dispatch domestic calls in the same
manner as any other call for police assistance, in accordance with the priority
criteria prescribed by generally applicable department procedures. Whenever
possible, the dispatcher should assign a back-up unit.

4.2. The dispaicher receiving a domestic call should attempt to elicit from
the caller and should communicate to the responding officer as much of the
following information, in the {ollowing order of importance, as time and
exigencies of the reported incident allow:

4.2.1. The nature of the incident;

4.2.2. The address of the incident, inciuding the apariment number
or the name of the business, as appropriate;

4.2.3. Atelephong number where the caller can be called back;
4.2.4. Whether weapons are invclved,
4.2.5. Whether an ambulance is needed,

4.2.6. Whether the suspect is present and, if not, the suspect's
desctiption, direction of flight, and mode of travel,

4.2.7. Whether children are at the sceng;

4.2.8. Whether any pary is using or is under the influence of
alcohol or drugs;

4.2.9. Whether a proteciive order is in effeci and whether an
affidavit to enter the premises exists; and

4.2.10. Whether a criminal warrant is outstanding on the suspect.

4.2.11. Wh r h nrel n bai
charge of a crime against a family or household member. including g family or
| s i i ith nditions gn bail r in n
vict] r complaipant.
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4.3. If the caller is the victim, or if the caller is a witness to a domestic
incident in progress, the dispatcher should keep the caller on the telephone and
should relay engoing information provided by the caller to the responding officer.
The dispatcher should tell the caller that help is on the way and when the caller
can expect the police to arrive.

4.4. If the dispaicher has ready access to police department records that
indicate whether the parties involved in the incident have been involved
previously in domestic incidents or that indicate whether there is a protective
order involving the parties in effect, the dispatcher should consult such recerds
and radio any relevant information to the responding officer.

4.5, Hf the dispatcher has reason 1o believe that the subiect is on bail forg
arime against & family or household member, inciuding a family or househoid
member who is a child. and if the dispatcher has ready acgess {9 magistrate
court records that show whether there are conditions on bond, the dispaicher
should consult the records and radio any relevant information 1o the responding

cificer,

§149-3-5. Initial Police Officer Response.

5.1. Apprcaching the scene.

5 1.1 The responding officer should approach the scene ¢f a

domestic incident as one of high risk. Whenever possible. two officers shall
n mesti I,

5.1.2. The officer should obtain all available information from the
dispatcher before arriving at the scene and shouid netify the dispatcher upon
arrival.

L1 icer(s) iniured in ic viplen n r
harmed during the approach to the ingigent. The incidence of ambush_is two

and one-half times higher in demestic situaticns than in responding te gther

f incidents. Unl he circumstan f iculari Nt requi




N rk directly in front of the immedi ne of th
incident:
1 K f if r in mind:
1.7 lert for th loym fw ns fr r
n higl
1 Be al r per mey way from im i n
i incideni: an
ndard pr i m res f
i i iden N




5.3.1. Identifying potential weapons in the surrcundings;
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5.4 2. The responding officer should interview the victim as fully as
circumstances aliow 1o inquire abeout the nature of the dispuie.

5.4.3. The officer should ensure the victim's safety and privacy by
interviewing the viciim in an area apart frem the accused, witnesses, and

5.4.4. In guesticning.the victim. the officer should use supporive
interview technigues. The officer should ask the victim about previous domestic
incidents. and their freguency and severitv. The officer should not tell the victim
what action the officer intends to take uniil all available infermation has been

5.4.5 The officer should inferview the victim and/or any witnesses

f n ircumsian fow tgkin wn nam 1 n
other relevant information, When interviewing the victim and/or any witnesses

10
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the officer should determine_whether the victim and/or any witnesses allege facts
which constitute_all_of the elemenis of assault or battery, [f s0, the officer should
inquire whether the victim and/or anv witness is willing 1o sign a statement
containing those facts. The officer should alsc inguire about past abuse or other
crimes to aid the officer in evaluagting the dangerousness ¢f the accused. The
officer should proceed wiih the investigation even in the gbsence of a sigiement
from either a victim and/ot a wiiness.

5.4.6. The responding officer should interview the accused as fully
as circumsiances allow to inguire about the najure of the dispute. The ¢fficer
[ l i incrimingatin m

5.4.7. In order fo avoid disputes over the agmissibility of
statemenis made by the accused, the officer should advise the accused of hig or
her Miranda righis before asking the agcused any gquesiions if 1) the officer has
arrested the accused pursuanito 149-3-6 of this Rule. 2) if the officer has said
anvthing to the accused which could lead the accused 0 believe that ihe officer
has placed anv constraint on the liberty of the agcused. or 3) if the officer has
f investigation on ih

5.4.8. Childrer should be interviewed in a manner apprepriate {0
the child’s age. Signs of traumg and any apparent healing of wounds ¢n the

child should be noted by the officer.
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5412, The officer should encourage the vigtim to seek medical
gitention for.iniuries that do not require emergency treaiment at the scene, The
officer shouid inguire about iniuries of the victim that are conceszled by clothing or
otherwise not readily apparent. The officer should advise the victim t¢ have

photographs taken if injuries appear later.
5.4.13. All physical evidence should be collected. noted in reports.
ngy I in gth riminal investiaations.

§149-3-8. The Arrest Decision.

6.1. The responding cfficer shouid arrest the accused assarent whenever
arrest is authorized. i the officer decides not tc arrest, he or she must include in
hia the report of the incident a detailed explanation of the reasons why an arrest
was not made. -

6.2. Under current West Virginia law, arrest is authorized in the following
circumstances:

6.2.1. When the cofficer has probable cause o believe that the
suspect has committed a felony.

6.2.2. When the officer observes the commission of & felony cr a
misdemeanor.

6.2.3. When the officer observes the violation of a valid protective
order and the officer has actual knowledge that & valid protective order exists.
The officer shall arrest the suspect if the suspect's presence viclates a protective
order (e.g. presence at the residence or victim's jee-place of work) unless the
accused was not served with the order gnd did not otherwise have notice of the

rder and i n

£.2.4 When the officer observes anv viglation of a bail conditicn
inciuding the presence ¢of the accused ai the home of the victim in viplation of
such condition set in cases of crimes between family members. including family
hold members who are children

6.2.5. When ihe accused is alleged o have committed demestic
I i fined in West Viraini 1-2~- iaw
for nt gfficar h fi rr he all rator for sai

13
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6.2.5.1. The law enforcement cfficer has observed credible
corroborative evidence thai the ¢ffense has cecurred: ang

6.2.5.2. The [aw enforcement officer has received, from ihe
victim or a witness, g verbal or written alleaation of facts constituting a viglaticn
of section twentv-eighi. anicle two. chapier sixtv-cne of this code: or

68.2.5.3, The law enforcement officer has ghserved credible
Vi & i fi

6.2.6. &-24—When a misdemeanor gr felony not included among
those in paragraphs 6.2.2 through §.2.5. &84 has been committed and the
officer or another person obiains or has previously obtained an arrest warrant.

6.2.7. When 2 capias has been issued, or when g gircuit judge has
ian ment order:

6.3. The officer should not consider the following facters in making the
arrest decision:

6.3.1. The marital staius of the parties.
6.3.2. The cwnership or tenancy rights of either party.
8.3.3. Verbal assurances that the vioclence will stop.

6.3.4. A claim by the accused that the victim proveked or
perpetuated the violence.

6.3.5. Speculation that the victim will not follow through or
cooperate with criminal presecution (whether based on prior incidents involving
the same victim, the victim's hesitancy about pursuing prosecution, or any other
tactor).

6.3.6. The disposition of any previous pelice calls involving the
same victim or accused.

8.3.7. Speculation that the arrest may not lead tc a conviction.

6.3.8. The existence cr not of a current protective order (except
insofar as the violation of such an order mustfustfy reguires arrest).

14
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6.3.9 &3228, Concern about reprisals against the victim.

6.3.10. &84+ Adverse financial consequences that might resuit
from the arrest. o

8.3.11. 8342, That the incident occurred in a private place.

8.3.12. &8-43. The racizl, cultural, sccial, political, or professional
pesition, or sexual orientation of either the victim or the accused.

6.4. ltis the officer's responsibility 1o decide whether an arrest shopld be
made unless the officer is required 1o make an grrest for violation of g valid
protective order and/or a viclation of the terms and conditions of bail on a charge
of a crime against a family or household member. The officer, therefgre. should
not consider the victim’'s cppgesition fo arrest and should emphasize te the viciim,
and o the accused as well, that the criminal action thus initiated js the Siate's

aclicon. not the victim’s acticn,

6.5. 1f 2 law enforcement officer receives complzainis of domestic or family
violence f mor i rsons, the officer shall eval
complaint separatelv 1o determine who was the primary aggressor. If the officer
determines that one person was the primary physical aggresser. the officer need
not arrest the other person believed 1o have committed domestic or family
viglence. In_determining whether g person is the primary aggressor tne officer

shall consider:

8.5.1. Prior complaints of demestic or family viclenge:

B.5.2. The relgiive severitv of the injuries inflicied on each persen.

6.5.4. Wheiher one of the persons acied in seli-defense.

8.6. A law enforcement ¢fficer shall noi;

15
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6.6.1. Threaten, suagaest _or otherwise indicate the possible arrest
of all pariies to discourage requests for intervention by law enforcement by any

party; or

h isi r rn rT n.
N il rr f vigiim.
6.6.2.2. The officer's percepticn of the willingness ¢f a

victim cf or witness to the domestic_cr familv violenge ig testify or gtherwise
i i iudicial pr i

8.7. In addition io anv other report required. a law enforcement officer
who does not make gn arrest after investigaiing 2 complaint of domestic or
family viglence or who arrests two or more persons for g crime ipvolving
domestic or familv viclence must submit g written report setting forth the grounds

[T 11 r | 1

&5. 8.9, If the officer arrests for the commission ¢f a crime, the officer
should confiscate all weapens used or brandished in the commission of the
crime, and such weapons should be held as evidence for prosecution; Provided
that this section does not authorize a search of the premises uniess a search
warrant has been obtained or consent was given by the occupant of the
premises. o

§145-3-7. Effectuating the Arrest.

1. Wh ver rson is arr rsuan ion 6.2 of
I rsgn shall I magistrate within th in
whi ifen har is all hav mi i manner

16
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consistent with the provisions of Bule 1 of the Administrative Rules for {he

Magi West Virginia,

d . d1id 1) A b 919 Jo dNg dDDIeneric
h l ible if th 's pr in the vicini
repf; niin h f f the victim_and/or other members.
in the househeld. If a warrani is necessary (e.g. the accused has eniered

znother private residence or violated the terms of g valid protective order outside

f f resen icer shoul in gand ex he warran
soon as praclical,

7.3. When the accused is g minor (under 18 vears of age), the provisions
fthi ra full [ h icer d arr K
the iuvenile pursuant to the West Virginia Juvenile Qfficer Rehabilitation Act

(West Virginia Code 49-5B-1 et seq.).

§148-3-8. Procedure when Arrest is not Authorized or, if Authorized, is not
Made.

8.1. If an arrest is not authorized because of the absence of probable
cause 1o believe that a crime was committed, or if arrest is authorized but not
made (for reasons to be detailed in the incident repert), the officer should:

8.1.1. Expiain to the victim the reasons that an arrest is not being

made;

17
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8.1.3. Encourage the victim tc contact the nearest available
domestic violence program for information regarding counseling and other
services available to victims ¢f domestic violence;

8.1.4. Advise the victim or victims that upon request of the victim
or victims the officer will provide transportation for, or facilitate transportation of
the victim or victims to a shelter or the appropriate court where there is
reascnable cause to believe that such victim or victims heve has suffered oris
exe likely to suffer physical injury. ;and

8.1.5. Provide transpertation for or facilitate transportation of the
vietim or victims upon the request of such victim or victims to a shelter or the
appropriate court where there is reasonable cause to believe {he Hatsteh-victim
or victims has keve suffered or is are likely 1o suffer physical injury.

8.2. The officer should nct become invelved in the dispositicn of persenal
property, the ownership of whigh is in dispute. In the absence of an arrest. the
officer should remain neuiral and be concerned primarily with maintaining the

fth ns pr

§148-3-9. Other On-Scene Assistance to Victims and Dependents.

9.1, Whether or not an arrest is made. the responding cfficer should not
leave the scene of the incideni until the situation is under conirol and the
likelihood of immediate violence has been eliminated. The officer should stand

viciim yiher person ir legy ifi -
rm I |othing. medicati n

18




mmuyni nd of civil and criminal i
8.3. If an arrest is made or an arrest warrant obtained, tha officer shouid:
8.3.1. Advise the victim of what procedure will happen next,

including the prebability that the accused will be in custedy for only a short
period of time;

9.3.2. Obtain from the victim information.io be included in the
indicati ial diti of bail tha ould be reques

9.4. Any police officer responding tc an alleged incident ¢f abuse shall
inform the parties thereio of the availability of the possible remedies provided by
the Preventicn of Domestic Violence Act (West Virginia Code 48-2A-1 et. seq.)
and the pessible applicability of the criminal laws of this State.

19
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9.6. Elder victims cr physically dependent viciims.

9.6.1. When a victim of domestic violence is elderly or physically
dependent, the accused is the scle caretaker and an arrest is indicated, or when
the victim of demestic violence is the sole caretaker of an elder or of & physically
dependent person and the victim ¢an no longer provide care (as, for example,
whean the victim is hospitalized), the respending officer should determine whether
the elder or physically dependent person is physically endangered, either as a
result of the abuse, a pre-existing medical cendition, or the absence of a
caretaker. If the elder or physically dependent person is physically endangered
and mentally alert, the officer should ask the elder or physically dependent
person for the name of a relative or friend who can be contacted immediately to
assist the elder or physically dependent persen. The police officer shall facilitate
transportation of the elder or physically dependent person to a relative or friend,
if such a person can be found.

9.8.2. lithere is nc one available to assist the elder or physically
dependent person, or if the elder or physically dependent person appears not to
be mentally alert, the officer should make an emergency referral to Aduit
Protective Services. The officer should remain at the residence until the Adult
Protective Services worker arrives, or sheuld transport the elder or physically
dependent person to a medical facility or other appropriaie place where the elder
or physically dependent perscen can wait for the worker.

3. 1n ifi rovidin notification reguir h
provisions of this rule. the officer should advise the elder or physically dependent
person of the availability of protective services through Adult Protective Services.

9.7. Child victims and dependents.

20
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n_the vict f i i ] icer shoul
re h ‘ icer rves th mmission of . ¢ri n |
mak ild pr iV rvi I ir h hild Weligr W

§.7.2. If the accused is arrested and was the scle caretaker of a
chiid, and/or if the victim is the sole caretaker of g child and can no longer
provide care {as, for example, when the victim is hospitalized), grin cases where
both caretakers are arrested the officer should determine whether there is a
responsible relative who can care for the child and, if so, should contact that
refative and await the relative's arrival. If no responsibie relative is available, the
officer should contact Child Protective Services and remain at the residence until
a protective services worker arrives or should take the child into custody
pursuant to the Chiid Welfare Law.

§149-3-10. Processing the Accused.
10.1. A person arrested for viclation of a protective order should be

charged with any crimes preperly charged as a result of the incident in which the
violation occurred. ,

10.3. The arresting officer may inform the magisirate or court of any
circumstances surrounding the arrest of the accused which would have an effect
on conditions of bail. Provided, that the amount and conditions of bail is one of a
judicial decision that resis sclely with the magistrate or coun.

§149-3-11. Reporiing.
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DRAFT 3

11.1. A Domaestic Viclence Incident Report as required by W. Va. Code
§48-2A-9 must be completed by the officer responding to any call covered by

this rule. these—ruies-andreguiatons:
11.2. Data collecticn.

11.2.1. All written reports on the same person should be kept
together or cross-referenced sc that repeat domestic violence can be monitcred

forai-teast-atwo-yearpetedoi-tme.

11.2.2. The written report, or another document (such as an index
card) or computer entry generated from the writien report, should become a
domestic violence tracking report.

11.2.3. To the extent possible, the domestic viclence tracking
report should be accessible te dispatchers and police cofficers.

draft'3
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Department of Military Affairs and Public Safety
Criminal Justice and Highway Safety Division
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FROM: ngil James M. Albert, Executive Director
Governor's Commiitee on Crime, Delinquency and COI’I’GCTIO&*

w2
m=

DATE: . September6, 1994 , =

Gaston Caperton 1204 Kanawha Boulevard East Joseph J. Skaff
Governor Charteston, West Virginia 25301-2900 Secretary
James M. Albert Telephone (304) 558-8814

i r
Directo MEMORANDUM Fax (304) 558-0391
- D
e =
r— s
R - Qﬁ
To: Judy Cooper, Director o & r
. . e —t S—
Administrative Law Division %ﬁ o
31’: ™ HER
=
5
-

Subject: Domestic Violence Protocol

On August 4, 1924, the Governor's Commitiee on Crime, Delinquency and
Correction filed the Domestic Violence Protoco! as an emergency rule. The Legislative
Rule Making Review Commitiee reviewed and accepied the proposed legislative rule
with modifications. The Governor's Committee filed with the Secretary of State “Notice
of Rule Modificaticn of a Proposed Rule” on September 6, 1894,

The Governcr's Committee on Crime, Delinquency and Correction requests that
the emergency rule filed on August 4, 1894, be withdrawn and replaced with the
emergency rule filed on September 6, 1884. Tnis rule will reflect the modifications
requested by the Legislative Rule Making Review Committee.

Thank you for your assistance, and n‘ you have any guestions, piease contact me
at 558-8814.

JMA:DMD/th
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KEN HECHLER
Secretary of Stata

MARY P. RATLIFF
Deputy Secretary of State

A, RENEE COE
Deputy Secrelary of State

CATHERINE FREROTTE
Exscutive Assistant

Teizphons: (304) 558-6000
Corperations. (304) 558-8000

STATE OF WEST VIRGINIA

SECRETARY OF STATE
Bujlding 1, Suite 157-K
1900 Kanawha Bivd,, East
Charleston, WV 25305-0770

September 6, 1284

WILLIAM H. HARRINGTON
Chisf of Statf

JUDY COCQPER
Diracter, Administrative Law

DONALD R. WILKES
Ciractor, Corporations

(Plus all the voluntesr
help wa can gst)

FAX: (304) £58-0900

NOTICE CF EMERGENCY RULE DECISICN BY THE SECRETARY OF STATE

AGENCY: Crime, Delinquency & Corrections, Gevernor's Commiitee on
RULE: =~ Amendments, Series 3, Protocol for Law Enforcement Rasponse to Domestic
Viglence _ -

DATE FILED AS AN EMERGENCY RULE: September 6, 1994

DECISION NC. 13-93

Following review under WV Code 29A-3-15g, it is the decisicn of the Secretary of State
that the above emergency rule be approved. A copy of the complete decision with

o Hok o

required findings is available from this office.

KEN HECHLER
Secretary of State

AYYLIAY03g
M 40 3014 1o
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Woldste g a

ERIEY




KEN HECHLER WILLIAM H, HARRINGTON

Secratary of State Chisf of Staff
MARY P, RATLIFF JUDY CCOPER
Deputy Secretary of State Diracter, Administrauve Law
A RENSECOE . STATE OF WEST VIRGINIA DONALD R. WILKES
Deputy Sacretary of State ’ irecter, G i
SECRETARY OF STATE Prester, Gomeratiens
CATHgﬁiNE EHEROTTE Building 1, Suite 157-K (Plus !l the voiuntasr
Exgcutive Assistant 1900 Kanawha Bivd., East halp we can gat)
Telephona: (304} 558-6008 ‘ - Charleston, WV 25305-0770 FAX: (304) 558-0900
Comporations: (304) 558-8000 B -~ - ’
DECISION EMERGENCY RULE DECISION
(ERD 13-93)

AGENCY: Crime, Delinquency and Correction, Governor's Committee on

RULE: Amendments, Series 3, Protocol for Law Enfercement Response 1o
Domestic Violence

FILED AS AN EMERGENCY RULE: September 6, 1884

par. 1 The Governor's Commitiee cn Crime, Delinquency and Correction has filed the
above amendments as an emergency rule.

par. 2 - West Virginia Code 29A-3-z requires the Secretary of State to review all
smergency rules filed afier March 8, 1286. This review requires the Secretary of
State to determine if the agency filing such emergency rule: 1} has complied with
the procedures for adopting an emergency rule; 2) exceeded the scope of its
statutory authority in promulgating the emergency rule; or 3) can show that an
emergency exists jusiifying the promulgation of an emergency rule.

par. 3 Following review, the Secretary of State shall issue a decision as tc whether or not
such an emergency rule should be disapproved [(22A-3-a(a)].

par. 4 (A) Procedural Compliance: WV Code 29A-3-15 permits an agency to adopt,
amend or repeal, without hearing, any legislative rule by filing such rule,
along with a statement of the circumstances constituting the emergency,
with the Secretary of State and forthwith with the Legislative Rule-Making

Review Committee (LRMRC).

par. 5 If an agency has accomplished the above two required filings with the appropriate
supporting documents by the time the emergency rule decision is issued or the
expiration of the thirty-five day review period, whichever is sooner, the Secretary
of State shall rule in favor of procedural compliance.




par. 6

par. 7

par. 8

par. ¢

par. 10

par. 11

The Governor's Commitiee on Crime, Delinguency and Correction filed this
emergency rule with supporting documents with the Secretary of State September
8, 1984 and with the LRMRC September 6, 1924,

It is the determination of the Secretary of State that the Governor's Committee on
Crime, Delinquancy and Correction has cemplied with the procedural requirements
of WV Code §22A-3-15 for adcption of an emergency rule.

(B) Statutory Authcrity -- WV Code §48-2A-8 reads:

(g) The Governor's Cormmitiee on Crime, Delinguency and Correction shall develop and
promulgate rules for state, county and municipal law-enforcement officers and law-
enforcement agencies with respect to domestic violence. The notice of public hearing on
the rules shall be published before the first day of July, one thousand nine hundred
ninety-one. Prior to the publication of the proposed rules, the Governor's Committee on
Crime, Delinguency and Correction shall convene a meeting or meetings of an advisory
commintee to assist in the development of the rules. The advisory commirtee shall by
composed of persons invited by the commirtee to represent state, counry and local law-
enforcement agencies and officers. 1o represent magistrates and cowrt officials, to
represent victims of domestic vielence, to represent shelters receiving funding pursuant
to article two-cf§ 48-2C-1 et seq.] of this chapter, and to represeir other persons or
organizations who, in the discretion of the conunittee, have an interest in the rules. The
rules and the revisions thereof as provided in this section shall be promuilgated as
legislarive rules in accordance with chaprer twenty-nine-af§ 29A-1-1 et seq.] of this code.
Following the promulgarion of said rules, the commitiee shall meer ar least annually to
review the riles and to propose revisions as a result of changes in law or policy.

It is the determination of the Secretary of State that the Governor's Committee on
Crime, Delinquency and Correction has not exceeded its statutory authority in
promulgating this emergency rule.

(C) Emergency WYV Code 29A-3-15(g) defines "emergency" as follows:

(g) For the purposes of this section, an emergency exists when the promulgation of a
rule is necessary for the immediate preservation of the public peace, health, safety or
welfare or Is necessary to comply with a iime limitarion established by this code or by
a federal statute or regulation or 1o prevent subsiantial haim to the public interest.

There are essentially three classes of emergency breadly presented with the above
provisicn: 1) immediate preservation; 2) time limitation; and 3) substantial harm.
An agency need only document to the satisfaction of the Secretary of State that
thare exists a nexus between the propesal and the circumstances creating at least
one of the above three emergency categories.




par. 12

The facts and circumstances as presented by the Govarnor's Committee on Crime,
Delinguency and Correction are as follows:

The current protoccl in the code of state reguiations now conflicts with the statute
(§48-2A-1) as amended by the 1982, 1893, and 1924 Legislatures. Law
enforcement officers who rely cn the current code of state regulations may act in
violation of the statute and become liable for such actions.

The Legislature amended §48-2A-6, 10, 10a, 10b, 10¢ and 14 zil relating to the
prevention of domestic violence, by:

1.
2.
3

7.
8.

g

10.
11,
12.
13.
14.
15.

18.
17.
18.

Extending the period of time for which protective orders may be effective;

. Changing certain terminology;

Mandating law enforcement officers to make arrests for observed viclations
of protective orders;

Authorizing certain other individuals tc seek & warrant for the arrest of a
person violating a protective order;

Revising the provisions governing the arrest of persons alleged to have
committed certain crimes against family or household members;

a. Defining the term "creditle corroborative evidence,"

b. Creating new crimes and providing penalties therefore;

Making certain technical ccrrecticns for clerical errors and incorrect
references;

Redefining certain terms relating te family violence;

Servicing of all protective orders by publication, continuance of hearings on
temporary orders;

Prior reporis of domestic violence io law-enforcement agencies;

Purging and s=aling of files containing protective orders;

Civil and criminal penalties for viclation of proteciive orders;

. Correcting references to domestic violence records deemed confidential;

Defining serious physical abuse cf a child and clarifying references thereto;
Defiring sibling

Deleting requirement that documentation of certain instances of abuse and
naglect be provided within 3 days;

Referencing child abuse and negiect provisions for parents guilty of incest;
Further making technical corrections to section references;

Criminal penatties.

In addition, the legislature amended §61-2-28 by

1.

Prohibiting actions for false arrest or unlawful detention against officers
affecting arrest in connection with crimes involving domestic violence.




par. 13

par. 14

The protection of life and property of victims of domestic violence depends on the
timely and proper intervention by law enforcement. Law enforcement’s response
to incidents of demestic violence is geverned by the Code and these legislative
rules. If law enforcement is forced to rely on the 1892 version of the protocol to
govern its acticn, it will be acting outside of the law in many instances and not
providing the protection afforded by recent changes in family protection legislation.
Allowing the filing of the proposed legislative rule as an emergency rule will rectify
this situation.

It is the determination of the Secretary of State that this proposal qualifies under

the definiticn of an emergency as defined in §29A-3-15(g). . . "o prevent
substantial harm to the public interest.”

This decision shall be cited as Emergency Rule Decision 13-84 or ERD 13-4 and
may be cited as precedent. This decision is available from the Secretary of State
and has been filed with the Governor's Commitiee on Crime, Delinguency and
Correction, the Atiornsy General and the Legislative Rule Making Review
Commissicn. '

Tl Mok

KEN HECHLER
Secretary of State
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