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f Circumstan

The Governor's Committee on Crime, Delinguency and Ccrrection is
mandaled under 48-2A-9 of the Code of West Virginia to develop and
promulgate rules for state, county, and municipal law enforcement agencies
regarding their duties with respect tc domestic violence.

m i Pr Rul

The principle purpose of these rules and regulations is o establish
guidelines and procedures to be followed by police cfficers and other personnel
involved in the police response to domestic violence calls.




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Protogcel for Law Enforcement Response to Domestic Violence .

Type of Rule: _* Legislative Interpretive Procedural

Governor's Committee gn Crime, Delinguency and Correction

Agency

Address 1204 Xanawha Beoulevard East

Charleston, West Virginia 23301

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR
IRCREASE DECREASE CURKERT REXT THEREAFTER
ESTIMATED TOTAL $ $ $ $ $

COST
PERSONAL SERVICES
CURRENT EXPENSE

REPAIRS &
ALTERNATIONS

EQUIPMENT .

OTHER

2. Explanation of above estimates:

There are no direcit expenses assoclated with implementation of the
protocol beyond the current capacity of law enforcemént agencies.

3. Objectives of these rules: _
To provide guidelines for police agencies and officers in response -
toe domestic violence complaints.




Protocol for Law Enforcement Response to Domestic Violence
Rule Title: _.

4. Explanation of Overall Economic Impact of Proposed Rule.
A. Eceonomic Impact on State Government.
None
B. Economic Impact on Political Subdivisions; Specific

Industries; Specific groups of Citizens.

Nene

c. Economic Impact on Citizens/Public at Large.

None

Date: 'é"}g"?‘?ﬁ'
Signatu of Agency Head or Authorized Reprensentative

by
, ‘
/
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FTIGT OF ﬁEch‘{;T-_\ulP: 1A
SEGRETARY OF STATE
TITLE 149 SEC

LEGISLATIVE RULE
GOVERNOR'S COMMITTEE ON CRIME, DELINQUENCY AND CORRECTION
SERIES 3
POLICE RESPONSE TO DOMESTIC VIOLENCE
§149-3-1. General.

1. Scope. -- +hese This legislative rules-establishes law enforcement
response to domestic violence.

1.2. Authority. -- W. Va. Code §48-2A-2
1.3. Filing Date. --
1.4. Effective Date. --

§149-3-2. Purposes.

The principal purpose of #rese {hig rule is 1o establish guidelines and
procedures toc be foillowed by police cfficers and other personnel involved in the

pohce response to domest c oalls F&F—pa—ﬁﬁ@ﬂ%—h%ﬂ—t—iﬁﬁm—lpe-hee—e%eef—

Peh'ee:
2.2. Other purposes and goals ¢f this rule pretecet are:
2.2.1. To reduce the incidence and severity of domestic violence

by establishing arrest and prosecution, rather than mediation, as the preferred
means of police response to domestic viclence;

2.2.2. To afiord maximum protection and support to victims of
domestic violence through a coordinated program of law enforcement and victim
assistance;

2.2.3. To ensure that law eniorcement services are as
available in domesiic viclence cases as they are in other criminal cases;
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2.2.4. To promote officer safety by ensuring that officers are as
fully prepared as possible to respond to demestic calis; and

2.2.5. To help reduce police resources consumed in responding to
domestic violence by reducing the number of police interventions required for
any particular household. :

§149-3-3. Scepe of Coverage.

3.1. : wise:
rein ificall herwi ] rm “officer”. “law-

rcem fficer” or “poli fficer’ shall refer hief r r mber
fan nicipal pelice for r i heriff heriff’ n

rvable diffi in vem nsistent with ff f | r

1.4 r condiii -- n k
admitting one or more elemeanis of the offense: threals made by the accused in
1 )i ficer: ible eviden f isturbance hear h
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3.2.2., &=+ “Family Violence” or "Abuse" means the occurrence of
one or more of the following acts between family or househcld members who
reside together or who formerly resided together:

3.2.2.1. S--— Attempting to cause or inteniionally,
Knowingly or recklessly causing physical harm to another with or without

dangerous or dead!y weapons Aﬂempﬁﬁg-?e-eaﬂee-eprﬁ%eﬁreﬁaw—kﬁewngiy—ef
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§149-3-4. Dispatch.

4.1. Dispatchers under the supervision of & police department or who
serve multiple police departments should dispatch domestic calls in the same
manner as any other call for police assistance, in accordance with the priority
criteria prescribed by generally applicable depariment procedures. Whenever
possible, the dispatcher should assign a back-up unit.

4.2. The dispatcher receiving a domestic call should attempt to elicit from
the caller and should communicate to the responding officer as much of the
following infoermation, in the following order ¢f importance, as time and
exigencies of the reported incident allow:

4.2.1. The nature of the incident;

4.2.2. The address of the incident, including the apartment number
or the name of the business, as appropriate;

4.2.3. Atelephone number where the caller can be called back;
4.2.4, Whether weapons are involved;
4.2.5. Whether an ambulance is needed,;

4.2.6. Whether the suspect is present and, if noi, the suspect's
description, direction of flight, and mode of travel;

4.2.7. Whether children are at the scene;

4.2.8. Whether any party is using or is under the influence of
alcohol or drugs;

4.2.9. Whether a protective order is in effect and whether an
affidavit to enter the premises exists; and

4.2.10. Whether a ¢criminal warrant is outstanding on the suspect.

4.2 11. Whether ih n rel n bail on
h f i in famil h Id member. in in mil
housenhold member who is g ¢child. with gny conditions on bail regarding contact
ith the vicii mplain _
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4.3. If the caller is the victim, or if the caller is a witness {¢ a domestic
incident in progress, the dispatcher should keep the caller on the telephone and
should relay ongoing information provided by the caller to the responding officer.
The dispatcher should teli the caller that help is on the way and when the caller
can expect the police to arrive.

4.4, i the dispatcher has ready access to police department records that
indicate whether the parties involved in the incident have been invclved
previously in domestic incidents or that indicaie whether there is a protective
order involving the parties in effect, the dispatcher should consult such reccrds
and radio any relevant information to the responding officer.

4.5 |fthe dispatcher has regson o believe thaj the subiect is on bail fora

crime against & family or household member. inciuding a family or household
mamber who is. a child. and if the dispatcher has regdy access o magistrate
court records that show whether there are conditions on bend. the dispaicher
should consult the records and radio any relevart information to the responding

officer,

§148-3-5. Initial Police Gificer Response.

5.1. Approaching the scene.

51,1, The responding officer should appreach the scene of &
domestic incident as ocne of high_risk. Whenever possible. two officers shall
r n i [,

5.1.2. The officer should cbtain all available information from the
dispatcher befere arriving at the scene and should notify the dispatcher upon
arrival.

5.1.3. Most officer(s) injured.in domestic violence responses are

harmed during the approach io the incident. The ingidence of ambush is two
and cne-half times higher in_ domestic sifyations than in responding io other
tvpes of incidents. Unless the circumsiances of a particular ingident reguire
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differant measures. or an officer should follow the approach procedures set out
in_the remaindsr ¢f this section. The officer should:

5.1.4 Approach the scene inconsnicuously. He or she should not
use sirens or lights in the immediate area of the scene of the incident:

5.1.5. Not park directly in front of the immediate scene of {he

5.1.6. Keep a safe exit route in mind;

51.7. Be gleri for the employment of wezpens from dogrs,
window r nearby vehicles:

5.1.8. Be gler for persons meving away from the immediate scene
{ the incident: an

5.1.9. Emplov oiher standard precautiongry measures for

r hing high risk incidan nes.

5.2.1. The responding officer should identify himself/herself,
explain the officer's presence. and reguest entry inte the home or business. The
officer should ask io see the person who is the subject of the call. [f the person
who called the police is someone other than the subject of the call, the officer

Id not r Lth ler'sn
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2.2 i ran n rch ¢f the premi
relev incicdent if consent h iven . mesti
relations pr ive order is in eff ' nsen nier may hav
given_ by the victim and be ¢n file. The search will be limited {0 a sear¢h for other
icti ' r evigen nn ith the all mesti

5.3.1. Identifying potential weapons in the surroundings;
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2

nducting the investigation {he officer shou!




ircum low to inauir he nature of th

5.4.3. The officer should ensure the viclim's safety and privacy by
interviewing the victim in an ared apart from the gccused. witnesses, and

bystanders if possible. .

5.4.4. In guesticning the victim. the officer should use supportive
interview technigues, T hg officer should ask the victim about previous demestic
incidents, and their frequency and severity, The officer should not tell the victim
what action the officer intends to take unti! all available information has been

o’eher re!evant mforma’uon When mterwewmq ihe wctlm and/or anv WItnesses

10
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ihe officer should determine whether the victim and/or any witnesses allege facis
which i [ he el nis of tor _t he offi |
inguire whether the victim and/or any witness is willing 10 sign g sigiement

gcentaining those facts. The officer should also inguire abeyt past sbuse or other
1

rim id the officerin ev in naer n ith

h ith the investigati ven.in th n i m
from either a victim and/or g witness. )
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49. |If fled 1h ne. ihe officer shoul ligi

r conditions of r n_bail i rim in family or h N
member. including a family or househeld member who is g child, the officer
h K ictim herthere i n order or il itions an

fih r . i havin n_served with
iven inoii f rder then ¢ mply with the order. the gfficer
hall follow Ly horization_provisi rovi f W Virgini
Code §48-2A-10(c). When |aw enforcemeni ¢ificers observe any viglations of g
i ition Hi now. n in ferim ween fami
id m rs in in famil

authorized by West Virginia Code §61-1C-17¢. Law enforcement officers shall
nfor Lor ive or similar rger hav
fr i h irainia if th m ndition b

12




DRAFT 2 -

5.4.12. The officer should encourage the victim {0 seek medics!
attention for injuries that do not require emergency freatment at the scene. The
officer should inguire gbout injiuries_of the vigtim that are concealed by cigthing or
otherwise not readily gpparent. The officer should advise the victim o have

photographs taken if injyuries gppear later.

54,13 All phvsical evidence should be ¢ollected. noted in reporis,
and vouchered as in other criminal investigaticns.

§149-3-6. The Arrest Decision.

6.1. The responding officer should arrest the accused esseHant whenever
arrest is authorized. If the officer decides not to arrest, he gr she must include in
ks the report of the incident a detailed explanation of the reasons why an arrest
was not made.

6.2. Under current West Virginia law, arrest is'authorized in the following
circumstances:

8.2.1. When the officer has probable cause to believe that the
suspect has committed a felony.

6.2.2. When the officer observes the commission of a felony cr a
misdemeanor.

8.2.3. When the officer observes the violation of a valid protective
order and the officer has actual knowledge that a valid protective crder exists.
The officer shall arrest the suspect if the suspect's presence viclates a profective
order (e.g. presence at the residence or victim's jeb-place of work) unless the
accused was not served with the order and did not otherwise have notice of the

rder and i n

6.2.4. When the officer observes any violation ¢f a bail condition
including the presence of the agcused at the home of the victim in viclation of
such conditicn set in cases ¢f crimes between family members. including family

r hoi rs wheo are children.

8.2.5. When the accused is_alleged o have commitied domestic
assault and/or domestic battery as defined in West Virginia Code 61-2-28. a iaw
enforcement officer has guthority 1o arrest the slleged perpetrator for said

offense when:

13
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2.5.1, w enforcement officer h redi
tr rative evi hat the offen rred:;
6.2.5.2. The law enforcement officer has received. from the

verbal or written i f nstitutin iclation

£8.2.8, 8=24—When a misdemeanor gr felony not included among
those in paragraphs 6.2.2 through §.2.5. &2~4- has been commitied and the
officer or another person obtains or has previously obtained an arrest warrant.

2 ] i ni when a circuit j h

6.3. The officer should not consider the following factors in making the
arrest decision:

6.3.1. The marital status of the pariies.
6.3.2. The ownership or tenancy rights of either party.
6.3.3. Verbal assurances that the violence will stop.

6.3.4. A claim by the accused that the victim provoked or
perpetuated the violence.

6.3.5. Speculation that the victim will not follow through or
cooperate with criminal prosecution (whether based on prior incidents invelving
the same victim, the victim's hesitancy about pursuing prosecution, or any cther
factor).

6.3.6. The disposition of any previcus pclice calls involving the
same victim or accused.

6.3.7. Speculation that the arrest may not iead to a conviction.

6.3.8. The existence or not of a current protective order {(except
insofar as the violation of such an order musi-justfy reguires arrest).

14
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6.3.2 &3-+8. Concern about reprisals against the victim,

68.3.10. -2-++. Adverse financial consequences that might result
from the arrest.

8.3.11. &322, That the incident cccurred in a private place.

8.3.12. 6:848. The racial, cultural, social, political, or professional
position, or sexual orientation of either the victim or the accused.

8.4, It is the officer's responsibilily 1o decide whether an arrest should be
made unless the officer is reguired ¢ make an grrest for violation of g valid
protective crder and/or a viglation of the terms and conditions of bail ¢n a charge
of a grime aagainst a family or household member. The officer. therefore. shculd
not consider ihe victim’s. opposition o arrest and should emphasize to the vietim,
and to the accused as well, that the griminal action thus initiated is the Siaie’s

aciion. not the victim’s action.

6.5. If a law enforcemeni officer receives complaints of domestic or family
viclence from two or mere opposing persens. the officer shall evaluiate eagh
complaint separaielv to determine whe was the primary aggressor. 1f the officer
determines that one person was the primary ghysical agaressor, the officer need
not arrest the other person believed 1o have committed domestic or family
violenge. In determining wheiher g person is the primary aggressor the officer

shall consider:

6.5.1. Prior complainis of domestic or family violence:

6.5.2. The relative severiiy of the injuries inflicted on each person;

6.5.3. The likelihocd of future injurv to each person: and

8.5.4. Whether one of the persons acted in seli-defense.

A law rcement officer In

15
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QQEIM; Qr
2. B h isi rr rn rr il
8.6.2.1. The specific consent or request of the victim: or
622 T fficer’ It i f willingn i
victim_of or wiin mestic or family vigl ify or i
ici in a judicial or ing.

B8.7. In addition to any oiher repori required. a law enforcement officer
who does not make an arrest after investigating 2 complaint of domesiic or
family viclence or who arrests two or more persons for a crime inpvelving

domestic or family viclence must sybmit g written report setting forth the grounds
for n rres rresiin h i ,

&-5. 8.9 If the officer arrests for the commission of a crime, the officer
should confiscate all weapens used or brandished in the commission of the
crime, and such wezpons should be held as evidence for prosecution; Provided
that this section does not authorize a search of the premises unless a search
warrant has been obtained cr consent was given by the occupant of the
premises.

§149-3-7. Effectuating the Arrest.

mi ina mannet

16




DRAFT 2

nsi with the provisions of Rule 1 ministrativ ] rth
istr f W Virainia,

§148-3-8. Procedure when Arrest is nct Authorized or, if Authorized, is not
Made.

8.1. If an arrest is not authorized because of the absence of probable
cause to believe that a crime was committed, or if arrest is authorized but not
made (for reasons to be detaiied in the incident repert), the officer should:

8.1.1. Explain 10 the victim the reascns that gn arrest is not being
made; :
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8.1.3. Encourage the victim tc contact the nearest available
demestic violence program for information regarding counseling and other
services available to viciims of demestic violence;

8.1.4. Advise the victim or victims that upon request of the victim
or victims the officer will provide transportation for, or facilitate transportation of
the victim or victims to a shelter or the appropriate court where there is
reasonable cause to believe that such victim or victims #eve has suffered or is
exe likely to suffer physical injury. 2 and

8.1.5. Provide transpcrtation for or facilitate transportation of the
victim or victims upon the request of such victim or victims to a shelter or the
appropriate coutt where there is reasonable cause to believe {he thatszer-victim
or victims has keve suffered or ig ere likely to suffer physical injury.

8.2. The officer should not become involved in ihe disposition of persgnal
property. the ownership of which is in dispute. In the absence ¢f an arrest, ihe
officer should remain neutral and be concernad primarily with maintaining the

f f rsQns pr n

§149-3-9. Other On-Scene Assistance to Victims and Dependents.

9.1. Whether or noi an arrest is made, the responding ¢fficer should not
legve the scenre of the incident until the sitygtion is under control and the
likelihood_of immediate violence has been elimingied. The officer should stand
by while vigtims cr other persons desiring o leave gather necessities for short-
term absences from home, such as clething, medicaiicn, and necessary

18




2. 2. Whether or not an arrest is made. the responding officer is required
by West Virdinia Code 48-2A-3(h) to notify the vigtim orally or in writing of the
availgbility of a shelter. including its telephone number, or other services in the
communiiy and of civil and criminal remedies,

9.3. |f an arrest is made or an arrest warrant obtained, the officer should:

9.3.1. Advise the victim of what procedure will happen next,
including the prebability that the accused will be in custedy for cnly a short
period cf time;

Q.32 Obtain from_the victim information to be included in ihe
arrest report indicating_any special conditions of bail that should be requested at
the initial appearance befcre the maqistrate {.g.. places where the suspect

houl ificaliy prohibi rom r

9.4. Any police officer responding to an alleged incident of abuse shall
inform the parties thereto of the availability of the possibie remedies provided by
the Prevention of Domestic Viclence Act (West Virginia Code 48-2A-1 et. seq.)
and the possibie applicability of the criminal laws cf this State.

9.5, Anv nolice officer responding to an alleged incident of abuse shall. in

int i red i ' 4. ofthi [QVi
r ion_for or facili ran i ictim he r fth
victim helier or th ' reisr nabl
liev he victim r is li ff hysical inj

19
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9.8. Elder victims or physically dependent victims.

9.6.1. When a victim of docmestic viclence is elderly or physically
dependent, the accused is the sole caretaker and an arrest is indicated, or when
the victim of domestic violence is the scle caretaker of an elder or of a physically
dependeni perscn and the victim can no longer provide care (as, for example,
when the victim is hospitalized), the responding officer should determing whether
the elder or physically dependent person is physically endangered, either as a
result of the abuse, a pre-existing medical condition, or the absence of
caretaker. If the elder or physically dependent person is physically endangered
and mentally alert, the officer should ask the elder or physically dependent
person for the name of a relative or friend who can be contacted immediately to
assist the elder or physically dependent person. The police officer shall faciliate
transportation of the elder or physically dependent person to a relative or friend,
if such a person can be found.

9.8.2. | there is no one available to assist the elder or physically
dependent person, or if the elder or physically dependent person appears not to
be mentally alert, the officer should make an emergency referral to Aduit
Protective Services. The officer should remain at the residence until the Aduit
Protective Services workar arrives, or should transpert the elder or physically
dependent person tc a medical facility or other appropriate place where the elder
or physically dependent perscn can wait for the worker.

0.6.3. In addition to providing the notification required by other
provisions of this rule, the officer should advise the elder or physically dependent
nerson of the availabilitv of protective services through Adult Protective Services,

9.7. Child victims and dependents.

20
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9.7.1, When ihe victiim_¢f abuse is 8 minor child, the officer should

rr h if the officer h mmigsi i rime and shoul
mak r hild_pr [ Vi r ir h hild Welfar

in Chapter 49 of the West Virainia Cede. If the child is physically iniured. the
ffi hould facili he tran ion_of the ¢hil he near h ital for

treatment. The cfficer should provide the victim notification. as described in this
rule. tc an adult caretaker of the child who is not the perpetrator of abuse.

0.7.2. Hf the accused is arrested and was the scle caretaker of a
child, and/or if the victim is the sole caretaker of a child and ¢can no ionger
provide care (as, for example, when the victim is hospitalized), or in cases where
both caretakers are arrested the officer should determine whether there is a
responsible relative who can care for the child and, if 50, should contact that
relative and await the relative’s arrival. If no responsible relative is available, the
officer should contact Child Protective Services and remain at the residence until
a protective services worker arrives or should take the child into custody
pursuant tc the Child Welfare Law.

§148-3-10. Processing the Accused.

10.1. A person arrested for violation cf a protective order should be
charged with any crimes properly charged as a result of the incident in which the
viclation occurred.

10.3. The arresting cfficer may inform the magistrate or court of any
circumstances surrounding the arrest of the accused which weuld have an effect
on conditions of bail. Provided, that the amount and conditicns of bail is crne of a
judicial decision that rests solely with the magistrate or court.

§148-3-11. Reporiing.

21
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11.1. A Domestic Viclence Incident Report as required by W. Va. Code
§48-2A-9 must be completed by the officer responding tc any call covered by

11.2. Data collection.

11.2.1. All written reports on the same person should be kept
together or cross-referenced so that repeat domestic violence can be monitored

for-e-east-avo-yearperodot-ime.

11.2.2. The written report, or ancther document (such as an index
card) or computer entry generated from the written report, should become a
domestic violence tracking repori.

11.2.3. To the extent possible, the domestic violence tracking
repert should be accessible io dispatchers and police officers.

draft'2 o
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