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Oct 21,779/

NOTICE OF AN EMERGENCY AMENDMENT TO AN EMERGENCY RULE

AGENCY: WV Division of Labor TITLE NUMBER: %2

DATE EMERGENCY RULE WAS ORIGINALLY FILED: _ vdly 5, 1991

1S THIS THE FIRST EMERGENCY AMENDMENT TO THE ORIGINALLY FILED EMERGENCY RULE:

X _ ‘ o : . . . -
[S THIS THE SECOND EMERGENCY AMENDYENT TO THE ORIGINALLY FILED EMERGENCY RULE:

DATE OF FIRST EMERGENCY AMENDMENT:

SERIES NUMBER OF RULE: _ 2! _ TITLE OF RULE;:

Wesi Virginia Contractors Licensing Act

THE ATTACHED IS AN EMERGENCY AMENDMENT TO AN EXISTING EMERGENCY RULE. THIS
EMERGENCY AMENDMENT BECOMES EFFECTIVE AFTER AFPPROVAL BY SECRETARY OF
STATE OR 35TH DAY AFTER FILING, WHICHEVER OCCURS FIRST.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY AMENDMENT ARE AS

FOLLOWS:

Senate BIll #40S, West Virginia Contractor Licensing Act. WV Code 21-11,
established a grandratnering perlod wnich expires on Seplember 30, 1991.
Prior O that date, It is anb1c7;aued that the Division will raceive 9,132 _
epplications for licensure under the grandfathering provision. This Emergency
rule is necessary ic set-basic administrative prccedures for licensing during
the grandrathering periocd and to establish the basics of the examination ro-
cedures prior to October 1, 1951 ci

‘ signs of ihe_Board re
comments made necessary this Amencrenf RE L Stftlng rrom UDll‘

ima; G, see Stc? Circumsience
t«/ <8 Use Additional Sheets If Necessary. Cex Z J
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SeinnzEe s - - o NOTICE OF AN EMERGENCY RLL_,

ACGENCY:_ Mzst Virginie Division of ‘Ltabor . .  TITLENUMBER.__ 42

- 7Ty - — WV Code, CThapter 21, Articie 11
CITE AUTHORI . " :

EMERGENCY AMENDMENT TO AN EXISTING RULE: - YES_= 7 NO_X.
IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED ' _ -

IF NO. SERTES NUMBER OF RULE BEING FILED AS AN EMERGENCY: —— 21

TITLE OF RULE BEING FILED AS AN EMERGENCY:_ West Virginia

Cenitracior licensing Act.

THE ARCOVE RULE IS BEING FILED AS AN L\T“RG._,"\TCY RULE TO BJ:.CQ\«T‘T EFFECTIVE AFTER
APPROVAL BY S Cf{E’“A.R" OF S"‘f-:.”E ORI:‘SS-*- D.m AFTE TER FILING, WH ICH‘ TR OCCJRS
FIRST, . T LTl L )

TEE FACTS AND CIRCUMSTANCES CO\S I UTING THE EMERGENCY ARE AS FOLLOWS:

Ssnate Bill #40%, Wes:t Virginia Contractor Licensing Act, WV Code 21-11, esteblishad
& grandfathering perioc whlch eéxoires on sepiemper 20, 1981, Prier to that date, it
is anticipated that the Division will receive 9,132 applications for licansure under
the crancfztnering provisicn. This zZhergency Ruls is necessary to set basic adminis-
trative procscures for licenSing cduring the grendfathering pericd and to sstablish
the sasics ¢f the exanminztion procadurss prior ic Cctcbar 1, 1891, ’
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NOTICE OF A COMMENT PERIOD ON APROPCOEED RULE

AQENCY #2st Virginia Division ©F Lebor — TITLE NUM3ER. 42
PULE T¥PE: - Legisiative ; CITZ AUTHORITY _ WV Cods 21-11 )
AMENDMENT TO AN EXISTING RULE: "YES.__ NO_X

IF YZ8,5E7E8 NUM3ER OF RULE BEING AMENDED

TITLE OF RULE BEING AMENDED: . -
| IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED: 21
TITLE OF RULE BEZING PROPQOSED: __ MWV Contrecior Licsnsing Act
IN LIZU QF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN EST LISHED DURING Wi "C
i

ANY INTERZSTED PERSON MaY SEND COMMENTS CONCERNING THESE PROPQOSED RULES, THIS
COMMENT FERIOD WILL END ON __August 6. 1991 AT 9:00 a.m. _
ONLY WEITTEN COMMENTS WILL BZ ACCEPTED AND ARETO BE MAILED TO THE FOLLOWING
ADDRESS. - R T T - T e
West Virgimic Oivisiom of Labor

Cc?tr::t, L fs;nr uoald

o smem mLiiar . 2a ‘THE 'S:U_Q TO BE HEARD SHALLBE

Room #3132 2uilding #3 i It

- JMITED LO”’HiS PHO?JOSr D RULE.
f"‘

Cepivol Compiex . 7

o~ M HY ane ot T - — //7 % ; / s
Charlzsicon, WY 25328 A —/ e /,/c. y B B

Roy M. sztr Commissicnar
ATTACH A BRIET SUMMARY OF YOUR PROPTSAL
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TFe oS Beer | K Tegislative 7 Tintarmrerive Precedural
sg=roy._yest Vivrcinia Division of LebOr agds~=ez  Rm. #319, Building %3
= - [ - n -~ -
Cepitci Complex, Cherlesten, WY 25305

L. IFSsc= of Frizcsed :;Iéé Cu::ar;m--Eégiﬁztaraaf:a:
i IsTimered Towel Cost | 3 $ S s <
- 913,200 -0- 913,200 {913,200 | 913,200
Femszral Servicss ) 543,085 -0- 543,085 (570,238 | 598,750
Quxens 53253156 o 273,835 —b- 273,835 (287,526 | 301,902
Fegzirs ang Alesrsticnsi 21280 -0- 21,800 | 22,890 12,5&8
Eoeimmentm T o 75,000 -0- 75,000 | 32,545 -0-
& . - - ~0-- -0- -0-- ~0- -0-
Z. EIplzmaticor of zbove eshimsies: o o
The zbove are imal estiimates of costs o be incurred in the impleﬁentaticn
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1




/{\ df'; NSyt s ' - E - ?

The estimeted revenues to be received from license fees will offset the’
costs -incurred, rendering ihe implementation and enforgement of the Act
10 be self-supporting. HNo economic impact. (See note).
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cy M. Smith, Commissioner of Lapor

he law requires, &s a condition of licensure, verification of compliance -
with the Department of Tax and Revenus, the Workers' Compensation Fund, ths
Division of Unemployment Compensaiibn,’and the Wage Bénding reguirements
within the Division of Labor. It Is expectad thet revenues collections

= A

¢f these agencies will increase as z result of the implementetion of this
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Wy DIVISION OF LABOR

TUTE TITIE: West Virg

iniz Contractior

CLTEISIATIVE RULZ-MaXING REVIEW COMMI

T
o

Licensing Act

Date of‘fillng o-’bron

HZE tha same or Sl::llar emergzancy riule prewousTV ce'=r.
filed and expired?

NO

State, with particularity, thoses facis and circumstancas
which make the emergency rule necasssary for the igpmedlats
pressrvaticn of public psace, hezlth, safety or weliars

These rules were draiied




1

f the emergernicy rule was promulgated in order to comply
with 2 time 1imit estgsblished by the Code or faderal
statute or regulation, cits the Code provision, federal
statuta or ragulation and tims limit established therein,

Wy Cocs §21-11 - for ressong described in Jiem 76, ..
Stzte, with pariicularity, those facts and circumstances
which make the energency rule nscessary o prevent sub-
stantial harm .To the public interest. : Ceee e

In addition to razscns dascribad din Tiem §6. Contractor Licensing

exemination procedures musi be esiablished by Octeber 1, 1991,

are critical for the issuence ¢f licenses prior to Cctober i, 18991.
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no contractor may conduct business without &
license after October 1, 1881, This Emergency Rule provides the

procedurss and emple time for the processing of ell license appli-.
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STATEMENT QF CIRCUMSTANCES

The West Virginia Con;rac;or Licensing Act, WV Code 21-11 ,
heczme Effective on June 7, 159%1. The Contractor Licensing Board
was appointed,e;fe tive July 1, 1991 and could not be notified and
meet in full session to promulgate an implementation rule until the
appointment effective date. At the inaugural meeting, an emergency
rule was prevared primarily for one purpose; toc establish a
licensing procedure to accommodate the "grandfathering" period
which, by statute would expire on Seplember 30, 1%%i. That
amergency rTule -was :1filed én July 5, 1891 and a Public Comment
Periond was 1=t to closs on August 6, 1991, Public comments were
received on issues othier than grandifathering andéd the Board wa
reguirsed fo hold sevaral meetings in order to consider all 1ssues
and prepare an zmendment to the original emergency rule. The Board
met on Juiy 1, 1%, 29, Rugust 9, and September 4.

A second issue of emergency concern was that of the
aexamination process. On or after October 1, 1981, the Board is

reguirsd to exXamine all applicants Zor llcensu_e Tha; process and

applicable ”CELlnlLlonSﬂ had to be emended intc the original
emergency rule. - = -

The prioritfies were as follows:

—~
-t
et

The Cods mandated the effective dafe of the Act at June 7,
1391 with a2 "grandfathering pericd® to close on September
30, 1891. The appointment sffective date of the Board
members was July 1, 1551.

{2) An emergsency rule was nec¢essary and approved by the
Secretarv of State to implement the grandfathering license
period. That rule was filed on July 5, 1981 and contained .
the basic procedures te permit only the licensing procedurs
tc be implemented. S

{3) As of Cctoker 1, 1991, the Act reguires that each applicant

ba exanined prior to thes issuance of.a license, The

axamination procedure generated much public comment, and:
caused tha Board much delay in the formulation_ of the =
examinaticn process. In any evenit, the Cods clearly mandates

that examinations would be reguirad cn and after Octobher 1,
1991 and thus an amendmenit to the emergency rule wWas
NeCessary.
nny anendment of the emerdency rule had to be made within 8¢
days of the filing date ¢f the original filing and the
amendad amergency was filed on COctober 4, 1551, .

(5} To ha considered by the 1992 Legislative Sessicn, the
Propossd or Agency dpproved Rule should have been submitted
to the Legislative Rule Makxing and Review Commititss not
iafar than August 14, 15%1. Because of the time restraints

hz 2ct and a significant volume of pubklic comment, it
iz necessary for the Beard Lo ragusst an aV:Aorlzaflon

subnission to bhe no later than Octcber 15, 1991,

,-.
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TITLE 42
LECISLATIVE. RULES
WEST VIRCGINIA DIVISION OF LABOR

: Series 20 ,
Wast Virginia Contractor Licensing Act; Creation of 3Board;
Licensing; Fees; Examinations; Zxemption; Cease and Desist Orders;
Disciplinary | Powers _of _Bocard; Administrative Hearings; and
Severabhility. : -
Secticn 1. CGENERAL. ,

1.1, Scope,- Thaese rules -govern ligensing, fees,
exgn_nc;;01 or violations in

, mowers. of the Board, and penalties I
accordance with WV Code Chanue? 21 Article 11 and WV Code Chapter
29, Articles 5. T . . - oe-

1.2. Authoritv. WV Code 21-11-5.

Section 2. APPLICATION AND ENFORCEMENT

1 pppilca*lo". These legislative rules shall apply
to-—the Board and to all persons, materials and transactions
governsed bv or sntherwise within the jurisdiction o¢f the Board.

2. Enforcement. The enforcement of these legislative
ru1es shall ba wvestad 1n the Roard and the West Virginia Division
of Labor. o - S T B

Section 3. DEFTINITIONS.
3.1, Vvadvertisement" means and dinciudes the use ¢f a

newspaper . macazime, or other publication, book, noifice, circular.

camnphist. ?e:-n ‘handbill, poster. biliboard. sign, placard,. caxrd,

label . fac. 1ndow digplizavy, store sign, T~acno and/or felevisicon

snnoUuncement, televhone Q’Iﬂcto*V or anv otfher orzl. visual or

WIriLten means or WeLhoa nom or heresd narter emplioved to bring to ;be:

attenticn of the pubiic £he bUSlnebs of 3 contracnor

e

3.5 TCom 7 issioner”™ means the commissioner of the
ivigion ¢Z Labor. Lo - -

'
C'L‘J

I

West Virgini




Ww2st Virginia Contractoer
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2uildin cturs, or amy mart fheveosf, or fox the alt tion
capical ent or developmént ©f raal vrovertv, or verforming
2oLIVITY ed hv_ anv gor 511 state building codes and the
Mational += _ Protechtion  Assocgiation Cods and tha Nationzl
Tiszcfrical Cgods or 8 D C terms "contractor” and
"contracting! are ss 7 j '
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ls or =supplies without

 consuming them in the construcilon project;

Hhy —

{2} A psfson who persconally performs construction woerk on the site
of real propEriy. which tha person owns or leases whether for
comnmaercial ar rasidential DUrpossas; ; :

licensaed or registered. as g professicnal and

.
Wil Tions iar the conirel of any othexr licensing or
rag orv bozrd, whose primaryy husiness 1s real estata sales,
arprarsal, devalopment, managsment and maintenancs, who acting in
his or hey respsurive professional capacity and any employse of
suzh wrofessignal, aching i tha course of his oy her emplovmsent,
cerk s YTV which mav e congidered to he performing
cont g tliat such work. shall bHe considered To be
m ' s add o

BINTaYAnN: sovi onlwv, and sucly work shall not matsrisiic

ship
STruct
it Zesc
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—=—=-2.14, "General 3Building Contractor! means a person
' : . ST EITTT , o

whose principal "business is In <¢onnection with' any structures
buzlz, keing Built or to be built for the support, shelter and
enclosure or perscons,- animals, chatiels or movable property of any
king, reguiring in the  construction the use of more tThan two
sontrea Tclassifications, or z petscn who supervisgses the whole of _
any pe such construction. A gsneral building contractor shall
jof co ed Lo be & commercisl. business or dndustrial
cntia A _ceneral building zontractor who desires to werform

g g L ilating and cooling; piving: or

1 ™

ined in these Rules:

O ¥
s}
S
-

i
a5
r D

=5 2,15, V"Genrergl Znginesring Contractor’ means a person
whosse principal business is in connsction with public or privatls
wWorks scts, inciluding, but nct limited to, one or more of the
focllow Irrigation, drainags’ and.. water  supbly preojects;
slactric genseration projescis; swimming poeols; f£locd conirol;
harbors; raiircad; highweavs; tunnels; airports and azirwavs; sewers’
and sawagse disposal syvsitems; Dridges; inland waterways; pipelinss
for Lframnsmission . of Dsitroleum. and other liguid or gasesous
substances; reiinaries; chemiczl plfants and other incustrizal plant
reguiring a specilalized engineering knowledge and skili; piers and
fou oo : TUres or ] incident Swimming
jofele; =1 5 s E.0.C.A.
Nas =18 '




alr conditioning eguipment or systems to hsat, cool or wvantilzate
resgidential and commercial strucitures or worX incidental thersto.

1 "License” meansg a license Lo engage in buginess
& contractor in one ¢f the classifications set out

Tor' maans & person who is
lﬂE“OhéTeﬁt of & multifamily
theretc. Muitfifamiiv shalil
; definsd hv these rules.
individual, f£irm, sola

assoclation or other
iction proiesct g,

ri

COQGVECLOfn means a person wWhose

Trinci Dus1 n ana; on Of DTrocEss,  power olant,
alr, -xi, <casoline, cn671cal or other Xinds of »iping; and boilars
angd pressurs _ves :els uSLng doining TELHOQS of thread, weld, solivent
w2ld or mechanical methods . or work incidentsl thereto. o

”?=um5_ng Coniractor" means & person whose
_th= installation, 7maiﬁtenance, ax t n31on and
pﬁanlwc fﬂ%ereb, Dlu 1ng a:
i ' ic ox pri'“te“watef
'n_or,aﬂiacant ta any bp;l lng or structure;
inition is installation of gas piping, chilled
on with refrigeration processes and comfort
iping in conneciion with building heating,
S or Work lnCWCEﬁLcl thersto.

3.24. "Posting ¢of fthe Jicense® means vlacinc 3 conv ¢f
The conitracior's license on each job sifte where contraciing work
b= perferaed bv eich contractor working at the job site location
v th= gsnerazl puplic and dingpectind agents of the Eozrd can
3 r read each contrscior's nmame. license number, classification
of tizense snd iicense exwpiration date '

ctor’” mesans & person whose

construction, repair or.
intendéed to be usad Ifor,
thersto.

ftracicor? means_ & PpeErson whe

Tes services or worix dincidental

Ehe) substantislliy fall within the
< C tion &s set out in Ehis rule.

accuDancy” means oocugpancy of a
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tructural unit

,is VESlgﬁeﬂ and

rmitecries. hotels,
not residential
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person whe performs a
rcritio irzl oI gensral
contra

irginia Division of

I 2.4, "Cease and desist or;e““ means an créaxr issued
v nissi 01er'bursuaut to ths provisicns of WV Code Z1i-11 and
Lo ful¢ L-.le. . T

3.24. "Undertaiking’ means the enti

it
T. The valus of the undertaking shall be determined by adding’
st of fezbor and meterial reguired to acconiviish 1t. 7 ;

25, “COnst;Lc: on profiect” means The entire uncdex
he conftractor(s) or subcontracioris) is responsib

3.2 r :

Whoss Drimnsary business is To _:sgaTl a waterticht covaering to roof
surfzcs : cf, but not dimited to. cedar. cemenit. metal,
CompCsit igles. wood shakes. cemenf and glav tile, Built-up
roofing, te  plv, flyid-tvone rogfing Evstems. and cother
goccsviables  robnfing materials incl iding  grpiav  ursthans fdam.,
zsohalt. and epoiication of ““OLECI ive or veflecLlue rogf, or both,
z2nc cech coavings, Included is gheetf metal when in coniunction with
& reoofing wreiecht.- agblication c¢f proteciive roof and deck
Ccoatings. seplicaticon of damooroofing and/or waterproofing.
inszallafion of voof dinsuiation panels and ofther roof insulation
svstams and work dincidental thereto.

3iding (gpescial
= C siness is fapri
=nd aluminum, steal
WO 1 such wmaterisl
520 acturer's sweci
yf-1s) Or network. )

{specialtv) Contvracior” mesns one wnose




prima _installation of brick, concrete klock,
shtons _other units and products commen to tThe
mason without mortar and worK incidental
thers _groudt, caulking. tuck wvointing, sand
Lizst Gi” zarcing, clezning., =and welding “of
reinf ed to “dsonr" cowstruc;1o1 o
Asphalt [bﬁec_“‘tv, Contracror" means
ons s _to mropertion, mix, and DWacefbase
N and surfacind consisting of graded
min 3 suhatt or bituminous materials so
tha Sui table for drivewavs. Darking areas
anc and work incidental tlisreto. including
the ting. This defjinition includes the
e necessarw to Dro ar lv prevare thsa
exi paved surface. - i

3n1 "Remodeling & Repairs (specialtv) COonLractor” mMeans

i

N o |
it
-
J (.
[\J

one Whos rv _business is all general remodeling, additions.

and ena;:u7;QA§V1st1pc structures reguiring the use of two or more

un ated tr@@gﬁ_aﬁa work incidental thereto whers the cost ¢of the

dertaking does not excesd $10.000.08. This includes all rough and

i h generz]l carbentry work ‘1nc1ud1“c installation of related

Iz ars znd acpegéorﬂ@s and al= minor repairs and feDTacemenb cof
snufactuyrsed items on existing structures.

2.31. "resgidentizl Concrate (soec1a7 Tv! Contractor" means
on Sg gj;mar= bLs»ﬂesc is installation and repair of concrete.
£07 2 reinforcing mat eV1a's Contrete vroducts and accessories
Com: To the industrv, 8§ uszad 1nqre81dcvbﬁa1 applications, This
defl ion inciudes the forming. pouring, ‘and finishineg of concrete
struciurses such as  footinds. foundaticons. slars. basements.
sidewzlks and ?flkwavs, drivewavs and ©arking areas., £fonce
footinas. ds c:a;ive coﬁcrete walls not to sxteed four (4) feet in .
neig: =nd retgining walls not to exceed Five (5) feet in height
znd excavation ,;nciizﬁﬁél to the performance of such WOrkK.

3.32. “tandsc:D_J (spscialty) Ceontractor” means_ One
Who 2 iness 1s _preparation and aiteration of land for
her arboricul ture and work ihcidental thereto, Thisg
d=: on &g l*fl”athﬂ systems and controls. Cazrpentry 1s
limited to de:pg;; ive fences and screens, planter boxes, and vlant
TUbg compmcn "to The _ndbb,gw Landsdaping includes the installation
of non-loadhearing gl aﬁsfimalkwavs,* and areas using concrste.,
brigk. ne., a 1 and_all “cther materials and eguipment
ASSOCLE ’ ' Ws alla::on of such materials. Excluded ave
concyrstn g 300 sauars fegt and concrete wWalXwWays
grrseniy st i surface are=z. preiuded are retaining
walls T in 3 t. dscorvative walls or fences
CVERLD walls and fences. and load-
e st




'““xcaxati L (sweciaitv) Contracior' means ona whosse

ig—whe Installafien, alteration, and repair of

Lal_bV“GTGGlnG. cranching. grading, or COmMPac tinc _the

for = cut. £i11. grade, or Trench and work incidental

Irzivded in  the- scors of this defipgition is  tha

tion, alieration., and revair of crib walls, gabicn walls

har dayi cas nst Tt axbccaﬁcix (&) feot in h91aht £or the
cf controlling the movement of esrthen materizlsg,

3.34 "Regidentdial Pools (specizaltv! Contractor? mseans
cnz whose prinary bugiress is the gonstruction, service. and repair
of regidential s g _Dools =Hd sgves. with or without soliar
hesztine deviges  aad work Incidental thereto., Included in the score
oFf This defipiticon is water and guag servige Tinsg from the point of
=) e ..co the pool egulpment. electricsl wiring from pool
ey nent tz Ffirst reafilvy accasszale'diSﬁonnect pool wpiping,
i gs . back-flow vraventicon davices, waste lines and other
i a1 varts of swimmindg ©0cls _or gvas and attached sglar water
n ¢ devicses,- Also dncluded ars swimming pocl accesseriss,
c Saf2tv gewvicges and _the idnstalliation of feonging arcund
s Docls, Ths congtruction oL gther strugctures or
=% nrces is_excluded. .

3.35., "Drvwall [(sevecizltiwv) Contractors® means gne whosze

i riv o Lusiness is the installastion of dryvwall, gvpsum, wallbhoard

= s and assewmbliss.  and work incidental therete, Also inciuded

ig tThe vrevaration of surfaces forsuitabhls painting or finishing

including tEving and tegouring, inst E;;d"OT of lichiweicht steel

wall maviitions zs supporting members £8r gyvosum drvwall and the

ipstellation and repair of movablg partitions for the application
cf ovmsum drvwall panals. - o i )

2.3g. "Zapitei imvprovement’ means improvegents that are

to cox_ sttached to and heccome a2 wart cof =2 huilding o

€ <or the real wnroverty or which add utilitv to reasl

or anv part thereoZ and that last. or are intended to be

1v_psErmansnt. L. h ) o ' L
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1.1. 0n or after the first day of Octobser, one thousand

nine hundred ninseitysyone, no parson may e_cage in the husiness of a
SOoRTTastor In tThis state without a license, ZTxcspt &8 otherwise.
provided in thig rule, the following are exempt from licensure:

NOTE by employesas. of the United States

nrle West bWIQ ﬂ'a, county, munilcisality or

iva I subdivision or agency

Their




articleor marchandlse which 1s not actually fabricated into. and

dosg not hecomz a permanent fixed part df-a structure;

{2} Work performad zDerscnally by an owner r lessee o©of Teal
proparty on properiy the primary uss of which 1s for agricultural )
or fTarming entérprise; ’ : . N

{4y A material supplier who rendérs advice -ceoncerning use of
products sold and whe deoes not provide construction or installation
S2rViiss; - — - - -

(8] Work performed by a public Ltilitv,company regulated by the -
Wegth Virginiaz public service tommissicn and its employees; . - 0 - -
(A} Zepalr work contracsted for by the owner of the sguiprmsnt on an
emsrgancy LEsis in order To maintain cor restcre the operation cf

sucn sguisment; - - B ' B ’ B

{7} Work perfermad DY an emrplover's regular enpflovees, for which

the snplovess are paid regular wages and not a contract price, on
husinzss  property owned or lesased by the enn1ovb_. The erm .
"pusiness properiv gwied ov_;fasec by the emplover" shall not
ircluds anv Lroperty upon which work is performed bv the owner o o
issssw emplover £5r the purngss of: s;ec:lat ve Sales or leassing: .
or_ ctherwise intending the sale or leass ¢f the property” fcor
commarcial or residential use by an entity other than the emrlover
iissif: - T - ' - ' -

47 Work persconallv verformsd on 2 structure by the cowner or
SN - iy £ oang - - o - : -
= b I AT _ _

(8% Work parformed when the_spsciificakilons for such work have been
Ceveloned or zpproved by enginsering Darsonnel emploved by the
ownar ©of & facility bv veg»sbered profesgional engineers licensed
pursuant to the lawa_of this =state when the work to be performed
mecausae ciIts specialized nature or prdcess Cannot he reasonably
ar _timely contracted for within the genersl arez of the facility. .

person desiring to be . ligensed as a contractor .

sha _he, -board a written application reguesting T
iiz urs, ng all information as the board may regulre on
formeg suptlisd BV ;he,board and shall pay the applicakle liceénse CT
ftez, S - -

licants shzll ke reguirsd tc pass &
W L tractor classificationi{s) Ior which
tn Zefined in S=ction 5 ©i tThig ruls. Except
b= L) whershy & person holding a
nu to conduct husiness 2 = -
az day phanmber, a4
i istar ‘Tha boart ‘ ]
&z eguirements of WV Cods




4.4, Anv parscon desiring licensure shall, at the tTime_ of
arplization, may thse annual fes o § 100, OO.'Zxceot that in the
cass of a sois propristorshio conducting business onlv as_ an
Slactricai Coniracior whers the business owner holds an  ©
clectriciants license issued under the provisions WV Code 29-3B-4
ard wreovides oroof therewfi to the commissionsxr. Lthe annha? fes
ghzil be 520.07 L . - -

4.5, A iicense igsused under thes provisions of this ruls
snaell be valid swelve _months from the date ©f issus WILass
soaner reveoxed for causa. oy Co -

4.6. The Holdsr of a valid license may renew the licenss
on or befors the expiration date by making renewal application on
ferms provided by the board and pavment of the sppropriate fee as
definad irn s=dti < this rule. If the renswal appliceation is
ma i Ths ez T the avplicant shall be reguired to
Dev & delaved Tehewal il 250.00: Prpvided, That nc licenss
wnichkh has lapsed a ricd tyo years or more._mav be reneved.
» renewal of & iicense Hmav be conditionzl by action ofl the board

Ser the provisions of WV Code 21-11-13 anhd 21-11-14.

7. 2 ‘gopy "of the licanse must De posted Iin 2.

conspil Tosition at every constructicn site where work 1is being
done O conTractor. Ths contractor’s licensse number shall bs
inciud 11 comtracting advertisements andg all fully exsoutzd
and i ontracts. - .- o :

4.8. The huilding inspector. or other authority oi any
incorporatad municipality or cother political subdivision in this
state chargsd wilith the duty of issuing building or othsr permits
for ccanstruction as dsfined in this rule, shall not issue such
parmits £o zny persen whe dees not possess & valid contractor's
licemeas when reguired Ty this rule.

4.9, The board may lisue a £=mrerssrr conditionsl iicense
L pargon for_bidding purposes._only. A Persoinl may apply Tor a
B iy fo nditional iicense on special forms provided by ths

cand thﬂ paymant of aAfthﬁf&f?'”O“d tional licensa Fee of s

Eftezporary coéiitiqqgl 71canse shall bb valid for sixty
: k e Under no cir¢umstances may a
 Eempersey conditiconal

B,

inlo 5 0 o)




licefse ma¥ e issued v the Board to
and affidavit, <certifiy that the
;cqte.bas been permanently lcost or destrovsed
<s 1n full compliance with the reguirements
_ A fee of.3 10.00 shall be charged
te 11 ense lss;ed . ;

A duplicate
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(f£) impose a provaticnary period raguiring a licensse to report
regularly To the board cn . matters relzted to the grounds for
Prokaticn; the board may withdraw probaticnary status if the
deficiensises that recuire the sanction are remedied.
Thae kezrd may summarily suspend a licensews pending
2 hearing providad for in Section & ¢f this rule, or pending an
zopesl arf g upcon a determination that the licenses poses )
& Tlear; gnd immediate dander to the puklic healitlh and
safaty

£.Z2. nan or reavoked
licguse c©f & Tersocn, 1if, upon hearing, the board finds and
detarmines that such person 1s zble Lo practice with skill and
safeaty : - R o

£.4~-Tze beard may accept the veoluntarv surrendsr of a
ilvense: Providad, that such licinse mavy not be Yeissued unless the
Loard determinas that the licensee-1s competent t¢ resume practice
and the licenss= payvs the.approprilate renewal fees. LT L

iy affected by diszcipiindryv acticn
may s3ixty days. of the date such
fdiscin board shzll heazar the appeal in
accordanc Z WV code Z2%A, and Ssction 3 of
this zrule., Hsea¥ings &§hall be held in Charleston. ' '

£.¢€. In all disciplinagryv hearings the board has the

hurden of provi as To all mattars in contention. No disciplinary
action shall b= taken bv the bhoard excert on the affirmative vote
0Z at least six menbers of the board. Excent for violztions of WV )
Code 2i+11-1Z, nd disciplinary action shall be taken by the board
for any such causse as is set out heresin unless thz licansse has
been finally adiudicated as. having parpetrated such act in a court
of record. Qther thaid ds specifically set out herein, the board o
shall have nc power. or authority to impose or assess damages. -

Sgeticn 7. CEZASZ AND DESIST CORDEERS.

7.1, Upcn a determination that a2 parson is engaged in
contracting musiness in this state without "a valid licanss, ths
Tos or conmmissioner shall issué & cedse - and desist order
reguiring such lmmeciately cease all goperations in this
stata. The cord= ithdrawn upon issuance of a license o
3uch person., AT dministrative hearing, zs orovided for in
Szcticon Blof Bl vard may imposs & pensltv of not less C T
than "two hunidrs mors than ons. thousand &dcolliars upon
307 L2rs0T =Engo aCcting basznegsrln this state without
2 »glid lizenss ’ ’ ) - )




business In Tl state without a valid license after the service of
a cease =a2nd desist order 1g gullty of a misdemeancr, and, upon
conviction the: . shall bs fined ncit less than two hundrad
docllars nor~ms an five thousand dolliars, or imbrisoned in the
county_ _3sil naoct than one month, c¢r.beth finad and imprisoned.
The bozard mav nte proceedings in the circuit court of the
county in whiz alleged violations of WV Code 21-11 and the
Drovisicens of & le pocurred OF A8 noW oCcurring to enjein any
such viclaticn - : . o : o

7.3, Eny parsen who underfakses any construcstion work
withicut a valid Zicenss when such license is reguirsd by WV Code
2L~11 when the _total cosT 2f the contracior's construction
contraci on any projact upon which the work 1s undertaksn is
twentv-five thousand dcllars or nore, shall, in addition to any
cthser  penalilivy "hirein provided, be assessed by the board an
administrative sanalty not £o excszed two hundred dollars par dav
for eazch 2 parscon is .in viclaticn.

7.4. Ths pboard shzall, 25 defined in section 8 of this
rules, provide Zor an administrative hearing beifore a penalty is
levied and Zor raevisw of anyv final ruling pursuant to such hearing.
Section £. ARDMINISTRATIVE HELZRINGS.

S.1. ALY peison adversgely aifectigd bv any action of the
Doarc, snaill , upon written reguest by such person, bhe granted an
administrative hearing in accordance with the provisions of WV Code
289R~5%. Ugorl rscaipt of a reguest for hearing, the board shall
provide, affeér at lsasti ten dayvs from receipt of the reguest, a
notice containing i date, time, place ¢f the hearing and a short
and plain statefs The matters assertad,

. Ths beard mayv emplov & hearing exanmi
& present proposed findings of fact and ¢

the poard for its action.

1l provide its ILinal decision, reduced
oo writis pargon within thirty (30) days of the
ciose of gl decisicn of the heoard is subiect to
Jjudicizl L ceurt of competent jurisdiction. Anv
Such apvo ith the court within thirty (3C) davs
¢ the d ision &£ the koard
Szozion 8 SEVZRAZILITY
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KEN HECHLER R C e A ‘P WILLIAM H. HARRINGTON

Secretary of State e Chief of Staff
MARY P. RATLIFF " ’,v' s JUDY COQPER
Deputy Secretary of State 'K_‘/;“c-" Directer, Administrative Law
ROBERT E. WILKINSON : DOMNALD R. WILKES
Deputy Secretary of State SJI‘A.TE OF WEST VIRG]:[.\IIA - Director, Corporations
CATH.ERINE FREROTTE SECRE’I‘ARY OF S’I‘ATE SHEREE COHEN
Executive Assistant Special Assistant

Cha.rleston 23305 (Plus all the volunteer

Talephcone: {304) 3454000
Corporations: 342.8000 . help we can get)

October 21, 1881

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Division of Labor

RULE: New Rule, Series 21, West Virginia Contractor Licensing Act

DATE FILED AS AN EMERGENCY RULE: October 4, 15851

DECISION NO. $6-%91

Following review under WV Code 29A-3-13a, it is the decision of the
Secretary of State that the zbove emergency rule be approved. A copy of
the complete decision with required findings is available from this

cffice. ‘
_‘f /
. —
e ,Ajéfég&u‘

-
//L_.L./
KEN HECHLER
Secretary of State

/FILED IN THE OFFICE OF
THE.SECRETARY OF STATE
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KEN HECHLER
Secretary of State

MARY P, RATLIFF
Deputy Secretary of State

ROBERT E. WILKINSON

Deputy Secretary of State SPI\ATE OF “rESI VIRGE qL & -

CATHERINE FREROTTE _ y - s

Executive Assistant - SECRETARY OF STATE

Teleshane: (304) 345-4000 Charleston 25305 ,

Corporations:  342-8000 DECISION EMERGENCY RULE DECISION
(ERD 96-91)

AGENCY: West Virginia Division of Labor
RULE: New Rule, Series 21, WV Contractor Llcen51ng Act

ORIGINALLY FILED AS EMERGENCY RULE: July 5, 1991
FIRST EMERGENCY AMENDMENT: October 4, 1991

par., 1
emergency rule,

par. 2

WILLIAM H. HARRINGTON

Chief of Staff

JUDY COOPER
Director, Administrative Law

DONALD R. WILKES
Directar, Carparations

SHEREE COHEN
Special Assistant

(Plus all the voilunteer
help we can get)

The Division of Labor has filed the above new rule as an

West Virginia Code 289A~-3-a reguires the Secretary of State to
review all emergency rules filed after March 8,

This

review requires the Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the

procedures for adopting an emergency rule; 2)

exceeded the

scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the

promulgation of an emergency rule.

par. 3

Following review, the Secretary of sState shall

issue a

decision as to whether or not such an emergency rule should be

disapproved [(29A-3-a(a)].

par. 4 (A) Procedural Compliance:

WV Code 29A-3-15 permits an

agency to adopt, amend or repeal, without hearing, any
legislative rule by filing such rule, along with a

statement of the circumstances

constituting the

par. 5

emaergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee (LRMRC).

If an agency has accomplished the above two reguired filings
with the appropriate supporting documents by the time the
emergency rule decision is issued or the expiration cf the
forty-two day review period, whichever is sooner, the
Secretary c¢f State shall rule in favor of procedural
compliance. -



par.

par.

par.

par.

par.

par.

par.

6

7

8

9

10

11

12

The Division of Labor filed this emergency zrule with
supporting documents with the Secretary of State October 4,
1991 and with the LRMRC Cctober 4, 1951,

It is the determination of the Secretary of State that the
Division of ©Labor has <c¢omplied with the procedural
reguirements of WV Code §292-3-15 for adoption of an emergency
rule.

(B) Statutory Authority -- WV Cecde §21-11-16 reads:

The board may adopt rules and regulations as are necessary to
carry out the provisions of this article pursuant to the
provisions of §29%A-1-1 et seg. of this code. The board may
disseminate educational or any other material designed to
improve performance standards ocf any contractor group to
centractors within the state. The board may adopt, and use,
a seal with the words "state contractor licensing board of
West Virginia"®.

It is the determination of the Secretary of State that the
Division of Labor has not exceeded its statutory authority in
promulgating this emergency rule.

(C) Emergency WV Code 29A-3-15(g) defines "emergency" as
follows: '

(g) Fer the purposes of this section, an emergency exists
when the promulgation of a rule is necessary for the immediate
preservation of the public peace, health, safety or welfare cor
is necessary to comply with a time limitation established by
this code or by a federal statute or regulation or to prevent
substantial harm to the public interest.

There are essentially three classes of emergency broadly
presented with the abkove provision: 1) immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only document to the satisfaction of the Secretary
of State that there exists a nexus between the proposal and
the circumstances creating at least one of the above three
emergency categories.

The facts and circumstances as presented by the Division of
Labor are as follows:

The WV Contractor Licensing Act, WV Code 21-11, because
effective on June 7, 1991. The Contractor Licensing Board was
appointed effective July 1, 1831 and could nct be notified and
meet in full session to promulgate an implementation rule

until the appointment effective date. At the inaugural
meeting, an emergency rule was prepared primarily for one
purpose: to establish a licensing procedure to accommodate

the "grandfathering" period which, by statute would expire on

2




par.

13

September 30, 1991. That emergency rule was filed on July 5,
1591, and a public comment period was let to close on August
6, 1991. Public comments were received on issues other than
grandfathering and the Board was reguired to hcld several
meetings in order to consider all issues and prepare an
amendment to the original emergency rule. The Board met on
July 1, 19, 29, August 9 and September 4.

A seccnd issue of emergency concern was that of . the
examination process. On or after October 1, 19%1, the Board
is regquired to examine all applicants fcor licensure. That
process and applicable "definitions" had to be amended into
the original emergency rule.

The priorities were as follows:

1. The Code mandated the effective date of the Act at June 7,
1991 with & "grandfathering period" to close on September 30,
1991. The appointment effective date of the Board members was
July 1, 1891, . o )

2. An emergency rule was necessary and approved by the
Secretary of State to implement the grandfathering license
pericd. That rule was filed on July 5, 1991 and contained the
basic procedures to permit only the licensing procedure to be
implemented. ' - ]

3. As of October 1, 1991, the Act reguires that each
applicant be examined pricr to the issuance of a license. The
examination procedure generated much public comment and caused
the Board much delay in the formulaticn of the examination
process. In any event, the Code clearly mandates that
examinations would be reguired on and after QOctober 1, 19891
and thus. an amendment to the emergency rule was necessary.
4. Any amendment of the emergency rule had to be made within
90 days of the filing date of the original filing and the
amended emergency was filed on QOctober 4, 19%1.

5. To be considered by the 1852 Legislative Session, the
proposed or agency approved rule shculd have been submitted to
the Legislative Rule Making Review Committee not later than
August 14, 1991. Because of the time restraints of the Act
and a significant wvolume o¢f public comment, it became
necessary for the Board to reguest an authorization for late
submission tc be no later than QOctober 15, 1991.

It is the determinaticn cf the Secretary of State that this
proposal qualifies under the definition of an emergency as
defined in $29A-3-15(g). . . "time limitation"




par.

14

This decision shall be cited as Emergency Rule Decision 96-91
or ERD 96-91 and may be cited as precedent. This decision is
available from the Secretary c¢f State and has been f£iled with
the WV Division of Labor, the Attorney General and the
Legislative Rule Making Rev1ew ission.
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KEN HECHLER
Secretary of State

FILED IN THE OFFICE OF
THE SECRETARY OF STATE
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