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NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

AGENCY: _ West Virginia Division of Labor TITLENUMBER.___ %2

RULE TYPE: __Legislative e :CITE AUTHORITY WY Code 21-11
AMENDMENT TO AN EXISTING RULE: YES__ NO__X
" IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED:

[F NO, SERIES NUMBER OF NEW RULE BEING PROPOSED: 21

TITLE OF RULE BEING PROPOSED: WY Contracicr Licensing Act

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTARLISHED DURING WHICH

ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS

COMMENT PERIOD WILLEND ON _August 6. 1891 AT 9:00 a.m.
ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING

ADDRESS. B ’
West Virginia Division of Labor

Contractor Llcen51ng Board

THE ISSUES TO BE HEARD SHALL BE
Room #3193, Building #3 LIMITED TO THIS PROPOSED RULE.

Capitol Complex '
Charleston, WY 25305 ,% ,C,aé{

Roy M. Smith, Commissioner

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL
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Fepairs and Aleermticns) 21,280 -0- 21,800 | 22,890 12,548
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2. Ecplanation of abcvs estirmtas:
The above are minimal estimates of costs to be incurred in the implementation
of Senate Bill #409. License fees will generate revenue equal to the above
costs and will establish the activity as self-supporting.

3. Cbjectives of these rules:
Implementation and enforcement of the provisions of the West Virginia

Contractor Licensing Act as mandated by Senate Bill #409 (WV Code, Chapter 21,
Article 11}, '
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The estimated revenuss to be received from license fess will offset the
costs incurred, rendering the implementation and enforcement of the Act
to be self-supporting. No ecomomic impazct. (S€e note).
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Contractors will be required to pay an annual license fee of $100.00.
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None
Cazte: July B, 13991
Sicnariras of Acency Head or Autihorized Recrsssntative .

“Roy M. {. Smith, Commissicner of Labor

NOTE: The law requires, as & condition of licensure, verification of compliance
with the Department of Tax and Revenue, the Workers' Comﬁehsation Fund, the
Division of Unemployment Compensation, and the Wage Bonding requirements
within the Division of Labor. It is expected that revenue collections

of these agencies will increase as a result of the implementation of this

Rule.




TITL.LE 42

LEGISLATIVE RULES -

WEST VIRGINIA DIVISION OF ILZ&EBC)P{

Serles 21
West Virginia Contractor Licensing Act; Creatien of Board;
Licensing; Fees; Examinations; Exemption; Cease and Desist Orders;
Disciplinary powers of Board; Administrative Hearings; and
Severability.

Section 1, GENERAL.

A 1.1, Score. These rules govern licensing, fees,
examinaticons, powsrs of the Board, and penalties for viclations in
accordance with WV Code Chapter 21, Article 11 and WV Code Chapter
29, Article 5.

1.2. Authority. WV Code § 21-11-5.

1.3. Filing Date.

1.4, Effective Date.

Section 2. APPLICATION AND ENFORCEMENT.

2.1. Application. These legislative rules shall apply
to the Board and to all perscns, materials and transactions
governed by or other-wise within the jurisdiction of the Bocard.

2.2, Enforcement. The enforcement of these legislative
rules shall be vested in the Beoard and the West Vlrglnla Division
of Labor.

Section 3. DEFINITIONS.

3.1, "Commissioner" means the commissioner of the West
Virginia Division of Labor.

3.2, "Board" means the West Virginia Contractor
Licensing Board. '

3.3. "Contractor" means a person who in any capacity for
compensation, other than as an emplovee of ancther, undertakes,
offers to undertake, purports to have the capacity to undertake, or
submits a bid to construct, alter, repair, add to, subtract from,
improve, move, wreck or demolish any building, highway, road,
railrocad, structure or excavation associated with a project,
development or improvement, or to do any part thereof, including




the erection of scaffolding or other structure or works in
connecticn therewith, where the cost of the undertaking is one
thousand dollars or more.

Contractor includes a con-struction manager who performs
management and counseling ser-vices for a construction project for
a prefessional fes. B i B

Contractor does not include:

{1; One who merely furnishes materials or supplies without
fabricating or consuming them 1In the construction project;

{2) A person who personally perferms construction work on the site
0of real proverty which the person owns or leases whether for

commercial or zssidential purposes; -

{3) A person wno i1s licsnsed or registersd as a professional and
whno Iunctions wunder the contrel of any other licensing or
regulatory boeard, whose primary business is real estate sales,
apprelsal, development, management and maintenance, who acting in
his ¢r her respective capacity and any employ ¢f such professional,
acting in the course cf his or her emplovment, performs any work
which may be considered to be performing contracting work;

(&) A corporation, partnership or sole proprietcrship whose
primary purpose i1s to prepare constructicn plans and specifications
used by the contractors defined in Secticn 2 of this rule and who
employvs full time a registered architect licensed itc practice in
this state or a registered professional engineer licensed +to
practice in this state. Employees of such coerporation,
partnership, ©r sole proprietership shall also be exempt f£rom the
regqulrements of this rule.

3.4. "Electrical contracter" means a person who engages
in the business of contracting to install, erect, repair or alter
electrical _. B '
equipment for the generation, transmissicn or utilization of
electrical energy.

3.5, "General pullding contractor" means a person whose
principal business is in connection with any structureses built,
being built or to be built fcor the suppert, shelter and enclosure
of persons, animals, chattels or movable property of any kind,
requiring in the constructicn the use of more than two contractor
classifications, or a perscn who supervises the whole ©of any part
of such censtructicn.

3.6, "General engineering contractor' means & person
whose principal business is in connection with public or private
works projects, including, but not limited to, one or more of the
fcllowing: Irrigation, drainage and water supply projects;
electrical generaticn projects; swimming pools; flood control;
harbors; railroad; highways; tunnels; airports and airways; sewers




and sewage disposal systems; bridges; inland waterways; pipelines
for transmission o©of @ petroleum and other liquid or gaseous
substances; refineries; chemical plants and other industrial plants
reguiring a specialized engineering knowledge and skill; piers and
foundation; and structures or work incidential thereto.

3.7. "Heating, ventilating and cocling contractor”
means a person who engages in the business of contracting to
install, erect, repair, service or alter heating, ventilating and
air conditioning eguipment or ,
systems to heat, cocl or .ventilate residential and commercial
structures. ’

3.8. '"License" means a license to engage in business in
this state as a contractor in one of the classifications set cut in
this ruilie.

3.9, "Multifamily contractor'! me&ans & person wno 1is
ln construction, repalr or improvement of & multifamily
ial structure.

3.10. "Paerson" includes an individual, firm, sole
proprietorship, partner-ship, corporaticn, associaticon or other
entity engaged in the undertaking ¢f construction projects, or any
combination thersof.

3.11. "Piping con-tracter" means a person  whose
principal business is the installaticn ¢f preocess, power plant,
air, oil, gasocline, chemical or other kinds of piping; and bollers
and pressure vessels using joining methods of thread, weld, sclvent
weld or mechanical methods.

3.12. "Plumbing contractor" means a person whose
principal business 1s the installation, maintenance, extension and
alteraticn of piping, plumbing fixtures, plumbing appliances and
plumbing appurtenances, venting systems and public or private water
supply systems within or adjacent to any bullding or structure;
included in this definition is instaliation ¢f gas piping, chilled
water piping in connection with
refrigeraticn processes and comfort cocling, heot water piping in
connection with building heating, and piping for stand pipes.

3.13. "Residential contractor" means a person whose
principal business 1s in connection with comstruction, repair cor
imprevement of real property used as, or intended to be used for,
residential occupancy.

3.14. "Specialty contractor” means & perscn who engages
in specialty centracting services which do not substantially fall
within the scope o©of any contractor classifiication as set out in
this rule. o




3.15. "Residential occupancy" means occupancy of a
structure for residential purposes for periods greater than thirty
consecutive calendar davs.

3.16. "Residential structure" means a building or
structure used or intended to be used for residential occupancy,
together with related facilities appurtenant to the premises as an
adjunct or residential occupancy, which ceontains not mere than
three distinct floors which are abecve grade in any structural unit
regardless of whether the building or structure is designed and
constructed for one or more living units. Dormitories, hotels,
motels or other transient ledging units are not residential
structures.. ) :

3.17. "Subcontrac-tor means a perscn whe performs a
portion of a project under-taken by a principal or general
contractor or another subcontractor. ]

3.18. "Division"” means the West Virginia Division of
Laber. B

3.18. "Cease and desist corder"” means an order issued by
the commissioner pursuant to the provisicns of WV Ccde § 21-11 and
of this rule. .

Section 4. LICENSURE REQUIRED.

4.1, On or arfter the first day of Cctobker, one thousand
nine hundred ninety-one, no person may engage in the business of a
contractor in this state without a llicense. Except as otherwise
provided in this rule, the following are exempt from licensure:

(1) wWork done exclusively by emplovees of the United States
government, the state of West Virginia, a county, municipality or
municipal corporatlon, and any governmental subdivision or agency
thereof; B

(2} The sale cor installaticn of a finished product, material or
article or merchandise which is net actually fabricated into and
does not beccme a permanent fixed part of a structure;

(3) Work performed personally by an owner or lessee of real
property on property the primary use of which is for agricultural
or farming enterprise;

(4} A materizl supplier who renders advice concerning use of
products scld and who does not previde censtruction or installation
services;

(5) Work performed by a public utility company regulated by the
West Virginia Public Service Commission and its employees;




(6) Repair work contracted for by the cwner of the egquipment on an
emergericy basis in order to maintain or restore the cperation of
such eguipment;

(7) Work performed by an employer's regular emplovees, for which
the employees are paid regular wages and not a contract price, on
business property owned or leased by the employer;

(8) Work persconally performed on a structure by the owner or
occupant theresof; and

{9) Work performed when the specifications for such work have been
developed or approved by engineering personnel emploved by the
owner of a facility by registered prcfessicnal engineers licensed
pursuant to ‘the laws of this stale when the work to be performed
because ¢f 1ts specilalized natures or process cannot be reascnably
or timely contracted for within the gensrzl arez of the faciliivy,

4.2. Any person desiring to be licensed as a contractor
shall submit to the board a written application requesn;ng
licensure, providing all information &s the board may reguire on
forms supplled by the beoard and shall pay the applicable license
fee. e -

4.3. All licens¢é epplicants shall be reguired to

pass a written examination in the contractor classification for
which they seek licensure, as defined in Section 5 of this rule.
Except as provided by WV Code § 21-11-7(b) whereby a person holdlng
& business registration certificate to conduct business in this
state as a contractor on the thirtieth day of September, cne
thousand nine hundred ninety-one, may register with the board,
certify by affidavit compliance with the reguirements of WV Code §
21-11-15(c), and pay the appropriate license fee, shall be issued

a contracteor's license without examination.

4.4. Any person desiring licensure shall, at the time of
application, pay an annual fee of $100.00.

4.5. A license lssued under the provisions of this rule
shall be wvalid for twelve months from the date of issue unless
sooner revoked for cause.

4.6. The holder of a valid license may renew the license
on or before the expriation date by making renewal application cn
forms provided by the board and payment of the apprcpriate fee as
defined in section 4.4 of this rule. If the renewal application is
made after the expiration date, the applicant shall be required to
pay & delayed renewal fee of $2350.00: Provided, That no license
which has lapsed for a period of twe years or more may be renewed.
A renewal ¢f a license may be cénditional by acticn of the board
under the provisicns of WV Cocde §§ 21-11-13 and 21-11-14.

4.7. A copy of the license must be posted in a
censplcous position at every construction site where work is being




done by the contractcr. The contractor's license number shall be
included in all contracting advertisements and all fully executed
and binding contracts.

4.8. The building inspector or other authority of any
incorporated municipality or other political subdivision in this
state charged with the duty of issuing building or other permits
for construction as defined iIn this rule, shall not issue such
permits to any person who does not possess a valid contractor's
license when recduired by this rule.

4.9. The board may issue a temporary license to a person
for bidding purpcses only. A person may apply for a temporary
license on special forms provided by the board and the pavment of
a temporary license fee of $30.00. A temporary lIicense shall be
valid for two months from the date of issue. Under no
circumstances may & persén pérform work or services under =a
temperery license for which the person rsceives compensation.

4.,10. A duplicate license may be issued by the Board to
perscns who, by applicaticn and affidavit, certify that the
original license certificate has been permanently lost or destroyed
and that the applicant is in full compliance with the reguirements
of WV Code § 21-11 and this rule. A fee of $10.00 shall be charged
for each duplicate license issued. .

Section 5. EXAMINATION REQUIRED.

5.1. On and after the first day of October, 1991, any
person desiring licensure under the provisions of WV Ccde Chapter
21, Article 11 and this rule, must be examined by the Board and
achieve a minimum score of seventy (70) percent to qualify for
licensure. Any person who falls tc achieve the minimum regquired
scere may apply for re-examination at the next regular examinaticn
session.

5.2. The Board shall provide examinations for each of
the fellowing contf¥actor classifications:

{(a) electrical contractor;

{b) general building contractor;

(c) general engineering contractcr;

(d} heating, ventilating and cocling contractor;
{e) multifamily contractor:

(£) piping contractor;

(g} plumbing contractor;




(h) residential contractor; or
(i) specialty contractor.

. Multiple <lassgification examinations will be required for
perscns desiring licensure under more than one of the
classifications identified in this Section.

5.32. Examinations will be c¢onducted in the West Virginia
cities of Martinsburg, Wheeling, Beckley and Huntington con the
first Monday of each calendar guarter and at such dates and places
as the Board deems necessary.

211 applicants for examination shall be notified of the date,
ce, and time of examination at least fifteen (15) days pricr to

cla
the schedulsd dzate.

Section 6. DISCIPLINARY POWERS OF THE BOARD.

6.1. The Board has the power and authcrity to impose the
following disciplinary actions for causes defined in wWv Code § 21-
11-14(g):

(a) permanently revoke a license;
(b} suspend a license for a specified period;
{c) <censure or reprimand a licensee;

(d) impose limitations or conditicns on the professional practice
of a licensee;

{e) impose requirements for remedial professional education to
correct deficiencies in the education, training and skill of a
licensee; and .

{(£) impose a probkationary pericd requiring a licensee tc report
regularly to the board on matters related to the grounds for
prebation; the beard may withdraw prebationary status L1f the
deficiencies that reguire the sanction are remedied.

6§.2. The board may summarily suspend a licensee pending
& hearing, as provided for in Section &€ of this rule, or pending an
appeal after hearing upon a determination that the licensee poses
a clear, significant and immediate danger to the public health and

safety.’

6.3. The board may reinstate a suspended or revoked
license of a person, 1f, upon a hearing, the board finds and
determines that such person is able to practice with skill and
safety. .




6.4. The board may accept the voluntary surrender of a
license: Provided, that such license may not be reissued unless the
board determines that the licensee is conipetent to resume practice
and the licensee pavys the appropriate renewal fees.

6.5. A person adversely affected by disciplinary action
may appeal to the board within sixty days of the date such
disciplinary action is taken. The board shall hear the appeal in
accordance with the provisions of WV code 2%a, and Section 8 of
this rule. Hearings shall be held in Charleston.

6.56. In all disciplinary hearings the board has the
burden cf procf as to all matters in contention. No discimlina*y
acticn shall be taken by the board except on the affiirmative vote
of at "least six members of the board. Except for vioclations of WV
Code § 21-11-13, no discip-linary action shall be taken by tha
board for any such cause as is s€i out herein unless the licenses
has been finally adjudicated as having perpetrated such act in a
court of record. ©Other than as specifically set cut herein, the
board shall have no power or authority to impcse or assess damages.

Section 7. CEASE AND DESIST ORDERS.

7.1. Upcn a determination that a person is engaged in
contracting business in this state without a wvalid license, the
board or comnissicner shall issue a cease and desist order
reguiring such person to immediately cease all cperations in this
state. The order shall be withdrawn upon issuance ¢f a license to
such person. After an administra-tive hearing, as provided for in
Section 8 of this rule, the bcard may impose a penalty of not less
than two hundred dollars nor more than one thousand deollars upon
any person engaging in contracting business in this state without
a valid license.

7.2, Any person continuing to engage in contracting
business in this state without g valid license after the service of
8 cease and desist order is gquilty of a misdemeancr, and, upon
conviction thereof, shall be fined not less than two hundred
dollars nor more than five thousand dollars, or imprisoned in the
county jail not more than cne month, or beth fined and imprisoned.

The beoard may institute proceedings in the circuit court of
the county in which the alleged violations of WV Code § 21-11 and
the provisions of this rule occurred cor are now occurring te enjoin
any such vieclation.

7.3. Any perseon who undertakes any construction work
withcut a valid license when such license is regquired by WV Code
§ 21i-11, when the tctal cost of the contractor's construction
contract on any project upon which the work is undertaken 1is
twenty~five thousand deollars or mere, shall, in addition to any
other penalty herein provided, be assessed by the becard an ad-




ministrative penalty not to exceed two hundred dellars per day for
each day the person is in viclation.

7.4. The board shall, as defined in section 8 of this
rule, previde for an administrative hearing before a rpenalty is
levied and for review of any final ruling pursuant to such hearing.

Section 8. ADMINISTRATIVE HEARINGS.

8.1l. Any person adversely affected by any action of the
board shall, upon written reguest by such person, be granted an
administrative hearing in acceordance with the provisions of WV Code
§ 2%A-5. Upon receipt of . a reguest for hearing, the board shall
provide, after at least ten days from receipt of the request, a
notice containing the date, time, place of the hearing and a shor:t
and pleain statement of the matters asserted.

8.2. The board may employ a hearing examiner to conduct
the hearings and present proposed findings ¢f fact and conclusions
of law to the becard for its action.

8.3. The becard shall provide its final decision, reduced
to'writing, to the aggrieved person within thirty (30} days ©f the
close of the hearing. The final decision of the beard is subject
to judicial review by the circuit court of competent jurisdiction.
Any such appeal shall be filed with the court within thirty (30)
days of the date of the final decision ¢f the board.

Section 9. SEVERABILITY.

9.1. If any provisions of these zrules or their
application to any person be held invalid, such in-validity shall
not affect the provisicns or application of the rules which can be
given effect without the invalid provisions or application, and to
this end the provisions c¢f these rules are declared to be
severable.




