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NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

AGENCY: Contractor Licensing Board TITLE NUMBER: 78

RULE TYPE:; __Leaislative : CITE AUTHORITY 21-11-5

AMENDMENT TO AN EXISTING RULE: YES_X_ NO___
IF YES, SERIES NUMBER OF RULE BEING AMENDED: 2

TITLE OF RULE BEING AMENDED: _West Virginia Contractor [icensing Act

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:
" TITLE OF RULE BEING PROPOSED:
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IN LIEL OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS

COMMENT PERIOD WILL END ON _June 30, 1995 AT 4:30 P.M

ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING
ADDRESS,

Chris Quasel - ommissi

WY Divisicn of I abor

THE ISSUES TO BE HEARD SHALL BE

Room #319, Bujilding #3 LIMITED TO THIS PROPOSED RULE.

Capifol Compiex Q

Charleston, WY 25305 ) iy )6 Ogiww e
(304) 558-7890 f&u/thorized Signature

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL
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WEST VIRGINIA DivisioN OF LABOR

319 Building Three, Capitol Complex +  Charleston, West Virginia 25305
Phone (304) 5587890 * "Fax (304> 5583797

SHELBRY LEARY
Commissionsr

GASTOM CAPERTON
Governor

STATEMENT OF CIRCUMSTANCE
28 CSR Z
31 MAaY 18985

For the first time since the inception of the Contractor
Licensing program in 1851, these rules, Z8 C(CSR 2, are being

amended. The amendments reflect areas of clarification for the
public and administration, as well as additions suggested by the
public and adninistraters. There are no new or increased Ifees

included in these rules.

We are an Equal Opportunity Employer
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WEsST VirGginia Division o LABOR

319 Building Three, Capitol Complex  *  Charleston, West Virginia 25305
Phone (304) 558.7890 +  Fax (304) 558-3797

SHELBY LEARY
Commissioner

GASTON CAPERTON
Governor

SUMMARY OF CEANGES
28 CSR 2
31 MAY 1995

§ CHANGED EXPLANATION
3.153 Specifies use of current edition of BOCA
National Bullding Code for '"swinming

poolils" definition, rather than limiting to
the 1880 edition

3.20 e e Bimple clean-up of "multifamily
contractor"” definition

3.28 Struck "residential" from "residential
agphalt," S0 definition aprlies tc
both commercial and residential work

3.27 Struck "residential” from "residential
concrete, " so definition applies to
both commercial and residential work

3.31 ’ T Struck "residential" from "residentizl
siding." Lol definition applies to
both commercial and residential work

3.37 | Adds "Low Vcltage Contracteor" definiticn

3.38 Adds "Manulfactured Homes Installation
Contractor" definition

3.39 adds "Steel . Erection Contractor"”
definiticon

+1j

2.490 " Adds "Sprinklers and ire Protection

Contractor" definition

We are an Equal Opportunity Efnp!oyer
BagZmns




§ CHANGED

Page 2

BXPLANATION

adds "public utilitv" as medifier to
"worx" o clarify that public utilities
are exenpt only frcm doing public utility

contracting, nct all ceontracting

Specifies the license fee, which, though
enacted by the Beoard 1in 1891, and
subseguently reduced by the Board, was
never previously specified in the rule

Adds reguirement of verification of
compliance with Tax, WC, Emp. Sec. in
order Lo renew {underscores statutory
language in this regard)

Deletfes language allowing the 2card to
issue tenmporary contractor licenses to
out-of-state contractors fcr biddin
purposes conly

Renumbered tc 5.6 to reflect zbove
deletion

Brings language iInto conformity with
definition changes made at 2.26, 3.27,
3.31, and 3.37-3.40, noted above;
authorizes the soard to provide
examinaticonsg for those classifications

Strikes "of record" following "cour:t," in
anticipaticn of similar proposaed statutory
change, to clarify whether a magistrate
court final orderxr is sufficient in order
for the Becard to act on disciplinary
matters

Eliminates the reguirement that a person
who has had a hearing before the Board may
appeal that decision through sanother
hezring before <the Bcard; doces not
diminish any procedurzsl rights under the
APA




GASTON CAPERTON
Governor

The attached medification to 28 CSR 2,
Licensing Act involves only c¢lesan-up language.

WEST VIRGINIA DivisioN orF LABOR

319 Building Three, Capitol Complex ¢ Charlesion, West Virginia 253035
Phone (3043 5587890  «  Fax {304) 5583797

SHELBY LeARY
Commissionar

FISCAL NOTE
28 CSR 2
31 May 1885

West Virginia <Contractor
Therefore, tThe

adcepticn of this amended Legislative rule will have NO FISCAL
IMPACT uron the cperations of the Board or the Division of Labor.

We are an Eqgual Opportunity Employer
R s




TITLE 28
LEGISLATIVE RULE
WEST VIRGINIA CONTRACTOR LICENSING BCARD

SERIES 2
WEST VIRGINIA CONTRACTOR LICENSING ACT

§28-2-1., General.

1.1. Scope. - This rule governs licensing, fees,
examinations, powers of the Board, and penalties for viglatiens
in accordance with W. Va. Code §21-11-1 et seg, and W. Va. Ceode
§25-5-1 el sedq.

1.2, Auvthority. -- W. Va. Code §21-11-5.
1.3. Filing Date. -- 2April—1—1207
1.4. Effsctive Date. ~-  Apeil 1 4000

§28~-2-2, Application and Enforcement.

2.3i. Applicatio Thig legislative rule applies to the Board
and to all pe rso_s materials and transactlions governed by or
otherwise within the jurisdicticon of the Board.

2.2. Enforcement. The enforcement ¢of these legislative rules
ls vested in the Beocard and the West Virginie Division of Labor.

§28-2~-3. Definiticns.

3.1. "Advertisement” means and includes the use of a
newspaper, magazine, or other publication, book, nctice,
circular, pamphlet, letter, handbill, poster, pillboard, sign,

vlacard, card, label, tag, window display, store sign, radio
and/or television anncuncement, telephone directory or any other
oral, wvisual cor written means o¢r method now or hereinafrer
emploved to pring to the attenticn of the public the business of
g contractor. ‘

3.2. "Board" means the West Virginia Contractor Licensing
Board.
3.3. "Capital improvements" means improvemenits that are

affixed to or attached to and become & part of a building or
gTructure or the real property or which add utility to real
property or any rart thereof and Lhab last, ¢or are intend=d tc bhe .
relztively permanent. B

3.4. "Cease and desist order" means an order issued by the
Commissioner pursuant te the provisions of W. Va., Code §21-11-1
et seqg, and of this Rule.

3.5. "Commigsicner" means the commissioner of ths West
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Virginia Division o©f Labozr.

3.6. "Contractor" means a person who 1n any capacity for
engaticn, cother than as an empioyee of znother, undertakes,
rs To undertake, purports Lo have the capacity to undertake,
‘T8 & bld to construct, alter, repair, add to, stbiract
om, 1mprove, move, wreck c¢r demclish any building, highway,
road, rzilroad, structure or excavation associzted with =
project, develcopment or improvement, or to do any part therecof,
Including the erection of scaffclding or other structure or works
in connection therewith, where {he cost of the undertaking is one
thousand dollars or more for the material and labor invelved.
Contractor includes a construction manager WwWho periorms
management and counseling services for & construdtion project for
a proiessional fee. Contractor or '"contracting activity" also
means and includes the furnishing of work, or both materials and
work, Ifor. another (by a sole contractor, g¢general contractor,
prime contractor or subcontractor) in fulfillment of a2 contract
for The construction, alteration, repair, decoration or
improvement 0 2 new ¢r existing rtullding or structure, or any
part thereof, or for the alteration, carital improvement or
development of real property, or performing activity governed by
any or all state building codes and the Natlonal Fire Protection
Agsociaticon Code and the Naticonal Electrical Code or its
successer. - Tne terms "contractor" and "contraciting" are .
SYTIONYMOUS . ' '

O O 0O
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Contractor dees not include:

(1} One who merely furnishes materials or supplies without
febricating or consuming them in the construction project:

(2) A perscnh wno pexrsonally performs construction work on
the site ¢f real prorerty wnich the person owns or leases whether
for commercizl or residential purposes;

(2) A person who 1s licensed or registered as a
professional and who functions under the control of any other
licensing or regulatory board, whose primary business 1s real
estacte sales, appraisal, development, management and maintenance,
wne acting in his or her respective professiconal capacity and any
amployee of such professional, acting in the course ¢f his or her
enplovment, performs any work which may be considered to be
performing contracting work, exceprt that such werk, shall be
ccenslidered Co be malntenance workX only, and such work shall not
materially add to the economic value cf the property or assei.

{4) A corporation, partnership or scle proprietership whose
primary purpose is to prepare constructien plans and
specifiications used by the contractors defined in Section 3 of
this rule and who employs full time & registered architect
licensed to practice in this state pr a registered professional
engineer licensed T¢ practice in this state. Emplovees of such
corporaticon, vartnership, or sole proprietorship shall alsc be
exempt E£rom The reguirements of This rule.

2.7. "“"Constructicn project" means the entire undertaking for
which the contractor({s) or subcontractor(s) is requnsible.




3.8. "Divigion" means the West Virginia Division of Labor.

3.5. "Drywall (specialty) Contractor” means a contractor
whose primary business is the installation of dxrywall, gypsum,
wallboard panels and assemplies, and work incidental thereto.
Also 1ncluded is the preparation o©I surfaces Ior suiltable
painting or finishing including taping and texturing,
installation of lightweight steel wall partitions and suppcriing
members for gypsum drywall and the installation and repailr of
movaple partiticons for the application of gypsum drywall panels.

3.1i0. "Electrical Contractor" means a person who engages in
the business of contracting to install, erect, repair or alter
electrical eguipment for the generaticn, Lransmission or

utilization of electrical snergy and work incidental thereto.

3.11. An "emergency basis" under W. va. Ccde §21-11-%6(c) (6)
exists upon occurrence of an event, circumstance or gituation
wnich presents an imminent threat (o persons oY property
constituting a serious health or safety hazard.

3.12. "Fmnplovee of a contractor” means any individual who
works under the control and supervision of a contracter subject
to this Rule for a wage and other benefits as required by law.
An emplovee of a2 contractor is not a subcontractoer.

3.13. '"Excavation (specizlty) Contrzctor" means a contractoer
whese primary business is the installation, alteraticon, and
rapair of earthen material by digging, trenching, grading, or
compacting the material for a cut, f£ill, grade, or trench and
work incidental thereto. Included in the scope of this
definition is the installation, alteration, and repair cof crib
walls, gabion walls, and other devices not to exceed six (6) feet
in height for the purpose cf contrelling the movement of earthen
naterials.

3.14. "General Building Contracteor" means a person whose
principal business is in connection with any structures built,
being built or to pe bulilt Lor the support, shelter and enclosure
of perscns, animals, chattels c¢r meovable property of any kind,
reguiring in the construction the use o more than two contractor
clagssificationg, or a perscon who supervizes Lhe whole of any part

of such construction. A generzal -puilding contracteor is
considered to be a commercial, business or industriel
residential contractoer. A general building contractor who

desires to perform electrical; plumbing; heating., ventilating and
cooling; piping:; or general engineering contracting work as
defined _Iin this rule; shall c¢btain a license in those
ciagsificaticons. '

3.15. "General Englneering Contractor" means a person whose
principal business 1s in connection with public or private works
rrojects, including, bui not limited to, one o©r more of the
following: Irrigation, drainage and water supply projectis;
electrical generation projects; swimming pools; flood control;
harbors; railroads: highways: tunnels; airports and alrways;
gsewers and sewage disvosal systems; bridges; inland waterways;
pipelines for -transmission oi petroleur and other liguid or




gaseous substances; refineries: chemicel plents and other
irdustrizl plants requiring a specialized enginesering knowledge
and skill; pilers and Icundations; and structures or work
incidental Thereto. "Swimming pocols" means a public swimming
rool as defined by the current editicn of the Building Qfficials
gnd Code Administrators B.0.C.A. National Building Code/398&,
Article 6, Section £23.2.A.

3.16.  "Heating, Ventilating and Cocling Contractor" means &
verson whe engages in the business of contracting to install,
rect, repalr, service or alier heating, ventilating and air
cenditioning equipment or systems to heat, cool or ventilate
residentizl and commercial structures or work incidental thereto.

3.17. "Landscaping {specialty) Contractor" means a contractor
whose primary business is preparation and alteration of land for
horticulture and arbericulture and work incidental thereto. This
definition includes irrigation systems and contrels. Carpentry
is limited tec decorative fences and screens, planter boxes, and
rlant tubs common to the industry. Landscaping includes the
instailation of neon-loadbearing slabs, walkwayvs, and areas using
concretse, brick, stcne, or gravel and all other materials angd
equipment assoclated with the installaticon of such materials.
Excluded are concrete slabs exceeding 400 sguare fest and
concrete walkways exceeding 200 sgquare feet in surface arez.
Excluded are retaining walls over three (3) feet in height,
decorative walls cor fences over six (6) feet in height, perimeter
walls and fences, and lcad-bearing slabs and walkwavs.

3.18. "License'" means a license to engage in business in this
state as a contractor in one of the classificaticns set out in
this rule.

3.1%. "Masonry (specialty) Contracter" means a contractor
whose primary business ls the installation of brick, concrete
block, stone, marble, slate or other units and products common to
the mascnry industry, with or witheut meortar and work incidental
thereto. Alsc included is the installation of grocut, caulking,
tuck peinting, sand plasting, mortear washing, parging, cleaning,
and weldin of reinforcement Steel related TC masonry
construction.

3.20. "Multifamily Contractor” meams a person who is engaged
in c¢onstructicn, repalr or improvement of a multifamily
regidencial structure o6r work incidental thereto. "Multifamily

regidential structure” means g structufe centaining two or more
residential units.

3.21. "Person" includes an individual, firm, sole
preoprietorship, partnership, corporation, association or other
entity engaged in the undertaking of construction projects, or
any comrinaticn thereof.

3.22. "Piping Ccntracteor" means a person whose principal
business is the installatiocn cf process, power plant, air, oil,
gasoline, chemical o¢r other kinds of piping; and boilers and
pressure vessels using Joining methods of thread, weld, sclvent
weld or mechanical methods or work incidental thereto.




3.23. "Plumbing Contractor” means a person whose principal
businegss 1g the installation, maintenance, extension and
alteration of piping, plumbing fixtures, plumbing appliances and
plumbing appurtenances, venting systems and public or private
water supply systems within or adjacent to. any building or
structure; imcluded in this definition is instellation of gas
piping, chilled water piping in connection with refrigeraticn
processes and comfort cooling, hot water piping in connection
with building heating, piping for stand pivpes or work incidental
thereto.

3.24, “Posting of the license" nmeans placing a copy ©f the
contractor’s license on each job site where contracting work is
being periormed by each contractor working at the job site
iocation where the general public and inspecting agents of the
Board can easily read each contractor’s name, license number,
license classification and license expiraticn date.

3.25. "Remedeling zand Repair (specialty) Contractor" means
8 contractor whose primary business is all general remodeling,
additions, and repairs to existing structures reguiring the use
of two or more.unrelated trades and work incidental thereto where
the cost cf the undertaking does not exceed §10,000.00. This
‘includes all rough and finish general carpentry work including
the installation o¢f related hardware and accessories and all
minor repairs and replacament of pre-manufactured items cn
existing structures..

3.2€., "Residermtisd Asphalt (specialty)Contractor” means =
contractor whose primary business 1s to proportion, mix, and
place base materials, and place paving and surfzcing consisting
of graded mineral aggregates bonded with asphalf or bituminous
materials .50 that a firm smooth surface suitable for drivewavs,
parking areas, and play areas is cobtained and work inciden=zal
thereto, including the application of seal c¢oatings. This
definition includes the excavation, grading, and £ill necessary
To properly prepaere the existing surface to accept a2 paved
surface. -

3.27. "Residemtisl Concrete (specialty) Contracicr'" means a
contractor whose primary business is installation and repair of
concreate, concrete reinforcing materials, concrete products and
accesscories common to the Iindustry-——as Ssed 23 wcooidamed o

Tieesdews. This definition includes the forming, pouring, and
finishing o©f concrete structures such as footings, foundations,
slebs, basements, sidewalks and walkways, driveways and parking
areas, fence footings, decorative concrete walls not to exceed
four (4) feet in height and retaining walls not to exceed five
(5) feet "in height and the excavation incidental to the
verfcrmance of such work.

3.28. "Residential Contractor” means a person whose principal
business 1s in connection with the construction, repair or
improvement of real property used as, or intended to be used for,
residentizl occupandy or work incidental thereto.

3.2%9. "Residential occcupancy"” means occupancy c¢f a structure
for residential purpcses for periocds greater than thirgy




consecutive calendar days.

3.30.  "Residential Pools (specizalty) Contractor" means a
contracter whose primary business is the construction, service,
and repair of residential swimming pocls and spas, with or
without solar heating devices, and work incidentsl therelo.
Included in the scope of this definition is water and gas service
lines from the point of service Lo the pool eguipment, eléectrical
wiring from rpool eguipment to first readily accesigible
disconnect, peol piping, Zittings, back-flow preventicn devices,
waste lines and other integral parts of swimning poocls and spas
and attached solar water heating devices. Alsco included are
swimming pool accessories, covers, gafety devices and the
installation of fencing around swimming pcols. The construction
of cther structures or appurtenances is excluded.

3.31. "Residentinal Siding (speciality) Contractor"” means a
contractor  whose primary business is the fabrication,
construction, and/cr installation cof weod, aluminum, steel, or

vinyl siding &and work incidental thereto. All such materials
must be applied in accordance with the manufacturers'’
specifications and, when necessary, on furred-up grill ozr
network.

3.32. "Residential structure" means a bullding or structure
used or intended to be used for residential cccupancy., togetfher
with related facilities appurtenant to the premises as an adjunct
or residential occupancy., wnich contains not more than three
distinct floors which are above grade in any structural unit
regardless of whether the huilding or structure is designed and
constructed for one or more living units. Deormitories, hotels,
nmotels, ¢r other transient lodging units are not residential
structures.

3.33. "Roofing (specialty) Contracteor" means a contractor
whose primary business is te install a watertight covering to
roof surfaces by use of, but not limited o, cedar, cement,
metal, compositicn shingles, wood shakes, cement and clay tile,
puilt-up roefing, single ply, fluid-type roofing svstems, and
other acceptable roofing materials including gsprav urethane fcam,
zsprhalt, and applicaticon cof protective or reflective rcof, or
both, and deck coatings. Included is sheet metal when in
conjunction with a roofing project, applicaticon of protective
roof and deck coatings, application of damp-preocfing and/or
waterprcofing, installation of roof insulation panels and other
roof insulation systems and work incidental thereto.

3.34, “Specialty Contractor” means a person who engages in
specialty contracting services or work incidental therete =ald
specialty which do not substantially fall within t{he scope of any
contractor classification as sget out in W. Va. Code §21-11-1 et
seq.

2.335. '"sSubcontractor" mesans a person who perfeorms a portion
of a project undertaken by a principal or general contractor or
another subconiractor.

3.36, "Undertaking” means the entire construction project,




The vaive of the undertaking shall be determined by adding the
cost of labor and material reguired te accemnplish it.

3.37. "TLow Veltage Svstems (specialty) Contractor"” means a
contractor envaged in the installation, rerveir or maintenance of
communication, meonitoring, security, sound., and other svstems
utiiizing low voltage electric currents, the svstem’s directly

reiated wiring, and work incidental thereto. "Low voltage" means
wiring svstems ¢f 50 volts or less and the control circuits
directlv associated therewith. "Directly related wiring" means

load-gide terminals of a disconnecting means or junction box that
has been installed bv versons vroperiv licensed to install for
the sole purpcse of supplving power to the low voltadge system.

3.38. "Manufactured Home Instellation {srpecialty) Contractor’
Eeans & contracvor engaged in the ingtallation of manufactured
homes., as that term is defined by W. Va. Code § 21-9-1, including
goil analvsis, site preparation, cohstruction of tha foundation
gystem, wplacement of the manufagctured home, connection of the
Utilities, anchoring, grcund mcisture coptrol, and finish
Carpentrv., Possession of this license I1s in addition to the
possession of zny license reguired pursuant to W. Va. Code § 21-
9-1. :

3.39. "Steel Erection (specizliv) Contractor" means a
contractor engaged in the erection of structural steel connected,
attached or fjoined by riveting, welding, rigging, or fastening
devices, Tor puildings and other structures, and work incidental
Theretoc. -

3.40. "Sprinklers and Fire Protection (specialtv) Contractor"
means a c¢ontracter engaged in the installaticn, rewair or
maintenance of fire  suppression svystems, including water
sprinkler and chemical svstems, and work incidental thereto.

§28-2-4. Licensure Reguired.

4.1. On or azfter the first day of Qctober, 1991, no person
may engage in the businsss of 2 contractor in this state without
a license. Except as otherwise provided in W. Va. Code §21-11-1
et sed. the following are exempt from licensure:

(1) Work done exclusively by emplovees of the United States
government, the state of West Virginia, a county, municipality or
municipal corporation, and any governmental subdivision or agency
therecf directly in conjunction with and in the course of their
employment. B

(2} The sale or installation o¢f a finished product,
material o¢r article . or merchandiss whick is not actually
fabricated into and does not become a permanent fixed part of &
structure; '

{3} Work periormed personally by an owner or lessee of real
property on preperty the primary use of which is for agricultural
or farming enterprise;

(4) A material supplier who renders advice concerning uss




of products scld and who ‘does not provide construction or
instellation services;

(5) Pubiic urility Wwork performed by a public utility
company regulated by the West Virginia public service commissicn
and 1cs employees; : :

(6) Repair work contracted for by the owner cf the
eguipment on an emergendy basis in order to maintain or restore
the operation of such egquirpment;

{7) Werk performed by an employer’'s regular employees, for
which the employees are pald regular wages and not a contract
price, on business property owned ©r leased by the emplover. The
term "business property owned or leased by the emplover” shall
not include any property upcen which work 1is performed by the
cwner or lessee emplover for the purpose ¢f: speculative sales or
lezgsing; or otherwise intending the sale or lease 0f the properiyv
for commercial cor residentiazl use by an entity o¢ther than the
employer iltself;

{8) Work personzally performed on a structure by the owner
or cccupant thereof; and

(9) Work performed when the specifications for such work
have been developed or zpproved by engineering perscnnel employved
by the owner of a facility by registered prefessionzl]l engineers
licensed pursuant to the lawg o©f this state when the work to ke
pericormed because of its specialized nature Or process cannot be
reasonably or timely contracted for within the general area of
the facilityv.

4.2. A Copy o©f the license must be posted in a consplcuous
position at every construction site where work is being done by
the contractor. The contractor’s license number shall be
included in all contracting advertisements and all fully executed
and binding contracts. No bid shall be accepted which does not
bear on 1ts face, the contractor’s license number.

4.3, The Building inspector or other authority of any
incorporated municipality or other peolitical subdivision in this
state charged with the duty of issuing building or cther permits
for ceonstruction as defined In this rule, shall not issue such
permlits to any person who does not possess a valld contractor’s
license when reguired by this rule.

4.4. (&) No license may be assigned, transferred or ctherwise
dizposed of s¢ as to permit the unauthorized use thereof. ANy
perscn wheo viclates this section is sublject to the penzltiss
imposed in W. Va. Code §21-11-14.

{b) No license may be used for any purpose by any person
other than the person to whom the license 1s issued. The perscon
who makes application for a license for the entity is the license
helder. If the license holder severs his or her relationship
Wwilith The entity, the entity must name a successor, subject to the
approval of the Beoard and section 6 ¢f this rule. The successor,
who desires to be licensed under the provisions of W. Va. Code




who desires to be licensed undexr the provisions of W. Va. Code
§21-11-7, must notify the Becard within thirty (30) days and must
certify, on a form prescribed by the Board, the same information
as was certified by the original license holder. :

§28-2-5. License aApplication, Renewal.

5.1. Any person desiring tc be licensed as a contractor shall
submit Lo the Board a written application reguesting licensure,
providing all infcormation as the 3Board may reguilre on forms

supplied oy the Board and shall pay the applicable license fee as
defined in section 5.3 of this rule.

5.2. All iicense applicants must pass a written examination

in the contractor classification(s) for which they seek
licensure, as defined in Section 6§ of this rule; provided that in
accordance with W. Va., Code §21-11-7(k), if a person holds =a

business registration certificate Lo cenduct business in this
gstate as z contractor on the thirtieth day of September, 1851,
the Board shall issue a contractor’s license without examination
if that person certiiies with the Board, by affidavit, that he or
she has complied with the reguirements of W. Va. Code §21-11-
15(¢c) ., and pays the appropriate license fee.

5.3. Any person desiring a license shall, at the time of
applicaticn, pay the annual fee oFf £§950.00, as estakblished by the
Boazrd. Except that in the c¢ase o©0f & sole preprietorship

conducting business only as an Electrical Contractor where tThe
business owner holds an electrician’'s license issued under the
provigsicns W. Va. Code §825-3B-4 and provides proof thereof Lo the
commissioner, the annual fee is $20.00.

5.4. A license issued under the provisions of this rule is
valid for twelve months from the date of issue unless sooner
revoked for .cause. :

5.5. The holder of a valid license may renew LThe license on
cr before the expiraticn date by making renewal applicaticon on
formeg provided by the Scard and paving the appropriate fee as set
forth in section 5.3 of this rule, and upcn verification that the
licensee is in comeiiance with W. Va. Code § 21-31-15(c). If the
rerewal application is received or postmarked more than fifteesn
{15) days after the expiration date, the applicant is reguired to
pay., 1in addition to the annual renewal fee, a penalty Ifee of
$100.00: Provided, thzt no license which has lapsed for a period
of two vears or more may be renewed. A renewal of a license may
be conditicnzl by acticn of the Beard under the provisicns of W.
Va. Code §§21-11-13 and 21-11-14. The Bgard will provide each
licensee with a renewal notice at least thirty ({30} days in
advance of the expiration date.
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5.%5. A duplicate license may be issued by the Board to

persons who, by application and afiidavit, cextify that the
original license certificate has been permanently lost or
destroved and that the applicant iz in full compliance with the
reguirements of W. va. Code §21-11-1 et seqg and this rule. ne
Board shall charge a fee of $510.00 for each duplicate license
issued. . C

§28-2-6. Examination Regquired.

£.1. On and after the first day ¢f October, 1991, any person
desiring a license under the provisions of W. Va. Code §21-11-1
et seqg and this rule, must be examined by the Board and achieve
a minimum score of seventy {70) percent to gualify for a license.
aAny person who falls to achieve the minimum required score may
zpply for re-examination at the next regular examination sessicn.

5.2. The Board shall provide'examinations for each o©f the

following contractor classifications:

(2) electrical contracter;

(v} general bullding contractor;

{c) general engineering contractor:;

(8} heasting, ventilating and ccoling contracter;
{e) multifamily contractor:

(£} piping contractor:

{g) rwlumbing contractor:

¥
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esidential centractor; or
{i} speciazlty contractor. :
(1) drywall specialty contractor
{2) exXcavation spescialty contractor
(3) landscaping specilazslty contractor
(4} mascnry specialty contracter
(5) remodeling and repailr specizlty contractor
(6) xresiderstiast asphalt specizlty contractor

{7) xestdessiel concrete specialty contractor




-

{8) residential pools specialty contractor

(9) =esmidentisl sidihg specizalty contractor
(10) roofing specialty contractor

{1i) low voltage svstems contracior

(12} manufactured home installation contractor

(13) steel erecgion contractor

14) sprinklers and fire protection contragior
other specialty clagsifications as it may determine warrant
examination. . _._..

£.3. The Board will conduct examinations quarterly and =zt
such other times as it congiders necessary. The Board shall make
availabple to all applicants, on reguest, an annual schedule of
examination lccations and dates. The Board shall notiiv all
applicants for examination of the date, place, and time of
examination at least fifteen (15) days prior to the scheduled
datce.

6.4. The applicant must take an examination in each
ciassgification for which & license is desired. Examinaticns
shall be made availzable by a private testing agent{s) apprcved
and c¢ertified. by the Beoard to conduct such examinations.
Examination fees will be charged Ifor each c¢lassification
examinaticon reguested and are the responsibility c¢f the
individual applicant. An applicant shall pay all examination
fee{s) directly to the approved testing agent. The individual
taking an examination ¢h behalf of an entity seeking licensure
must be tThe cwneYry, a partner, a corporate cfficer or a full-time
employee of the entity. Upcn the terminaticn ¢of the relaticnship
of the individual who tock the examination to obtain a license
for an entity., the entity shall, within thirty (30) days of thact
termination, designate z new individual to take the examination
for licensure. h

§28-2-7. Disciplinary Powers of the Board.

7.1. The Board may take the following disciplinary actions
for causes deiined in W. Va. Code §21-~11-14:

{(a) permanently revoke a license;
{b} suspend a license for a specified period;
{c) censure or reprimand a licensee;

(d) impcse limitations or conditicons on the professional
practice ¢of a licensee;

{e) impose recquirements for remedial professional education
to correct deficiencies in the educaticnh, training and skill of
a licensee; and




(f) impose a propationary period requiring a licensee to
report regularly to the Board on matters related to the grounds
for precbation; the Board may withdraw probaticnary status 1f the
deficiencies that reguire the ganction are remedied.

7.2, The Board may sufmnmarily suspend z llcensee pending =a
hearirmg. as provided for in Sectiocon 9 of this rule, or pending an
appeal after hearing upsi & determinaticon thnat the licensee poses
a clear, significant and immediate danger to the public health
and safety.

7.3. The Board may relnstate a suspended or revoked license
of a person, if, upomn a hearing, the Board finds and determines
that such person is able to practice with skill and safety.

7.4. The Board mey accept the wvoluntary surrender of a
license: Provided, that such license may not pe reissued unless
-the Beoard determines that  the. licensee is competent to resume
practice and the licensee pays the appropriate renewal feess,

7.5. A person adversely affected by disciplinary action may
appeal to the Beoard within sixty days of the date such
disciplinary action is teken. The Board shall hear the appeal in
‘accordance with the provisions of W. Va. code §29A-5-1, et seq ,
and Secticn 3 of this rule. The Board shall hold hearings in
Charieston. '

7.6. In all disciplinary hearings the Boazrd hag the burden
of proof as te all matters in contention. No disciplinary action
shall he taken by the Board except on the affirmative vote of at
least six members o0 the Board. Except for viclatiocons of W. Va.
Cecde §21-11-132, no disciplinary action shall be taken by the
Beoard for any such cause as is geb ocut W. VvVa. Code §21-11-14
unless. the licensee has been finally adjudicated as having
perpetrated such act in a court ef—secora, Other than as
gpecifically set out in W. Va. Code §21-11-13, tThe Board has no
powar or authority tc impose or assess damages.

§28~2-8., Cease and Desist QOrders.

B.1. Upon a determination that a person is engaged in
contracting business in thilis state without z valid license, the
Board cor Commissicner shall issue a- cease and desist order
reguiring such person to ilmmedlately cease all cperatlions in this
=tate. The order sghall be withdrawn upcn issuance of a licensse
to such person. After an administrative hearing, as provided for
in Section % of this rule, the Board may impose a penalty of not
less than tweo hundred dollars nor more than cne thousand dellars
upon any rerscol engaging in contracting business in this state
without a valid license.

£.2. Any pverscn continuing to engage in contracting business
in this state without a wvalid license after the service of a
cease and deslst order 1s guilty of a misdemeancr, and, upon
conviction thereof., shall be fined not less than two hundred
dollars nor more than five thousand dollars, or imprisoned in the
county Jail neot more than one month, or both fined and
imprisoned. . The Board may institute proceedings in the circuit




court of the county in which the alleged violations of W. Va,
Code '§21-11-1 et seqg, and the provisions of this rule occurred or
are neow occurring To enjoin any such vieclation.

8.3. Any person who undertakes any constructicn work withgut
valid license when such license is required by W. Va. Code §21-
i-1 et seg, when the total cost o¢f the ccentractor’s
construction contract on any project upon which the work is
undertaken 1is twenty-five thousand doliars or more, shall, in
addition to any other penalty herein provided, be assessed by the
Board an administrative penaliy not to exceed two hundred dollars
per day Icr each day the person is in viclation.

Yo

8.4. The Board shall, as defined in section 92 of this rule,
rovide for an administrative hearing before a penalty is
assessed,

§28-2-5. Administrative Hearings.

9.1. Any verscn adversely affected by any action of the
Board, cther than an action taken by the Board as the result of
any admninistracive hearing conducted before the Board, may appeal
to the Beoard within sixty days of such action; Provided, that:
‘appeals from disciplina gctions follow the time frames of W.
Va. Code § 21-1i-14{e) and Section 7 of these rules. The Board
shall hear the appeal within fifteen days from receipt of netice
of appezal in accordance with the provisions of W. Va. Code §2%A-
5-1 et sed. Within five davs of receipt of a reguest Ifor
hearing, the Bocard shall provide a notice containing the date,
time, rlace ¢f the hearing and a shorxt and plain statement of the
matters asgerted.

$.2. The Roard may employ a hearing examiner to conduct the
hearings and present proposed findings of fact and conclusicns of
law to the Board for its action.

%.3. The Bozrd shall provide a written final decision to the
aggrievad person within thirty (30) davs of the close of the
hearing. The final decision of the Board is subject to judicizl
review by the circuit court c¢f competent Jjurisdiction. Any such
arpeal shall be filed with the court within thirty {(30) davs of
the dzate of the final decision of the Board.

§28-2-10. Severability.

10.1. Zf any provisiocns of this rule or their aprlication to
any person is held invalid, such invalidity shall not azffect the
provisions or aprlication of this rule which can be given effect
without the invalid prdvisions or application, and to this end
the provisions of this rule are severable.




