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THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UPON
e, L[0D pprovals

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

The statutes requires certain rules to promulgated by July 1, 1991,

with respect to the operation of the Board, the adoption of the existing

rules of the various retirement systems, and the minimum requirement and

invesiment options under the Teachers' Defined Contribution Retirement

System. Further, additional plan requirements must be adopted by the
Board before the Internal Revenue Service will issue a faborable

determination letter regarding the Teachers' Defined Contribution
Retirement System. Accordingly, this Rule cannot wait tc go through

the regular process before it becomes effective.

Use Additional Sheets [f Necessary. 4 M %
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WEST VIRGINIA CONSOLIDATED PUBLIC RETIREMENT BOARD rF” EE
STATEMENT AND FACTS CONSTITUTING THE EMERGENCY -

il T .
On August 31, 1990, the Legislature created the Weﬁ@ivwféﬂni§1m’ti

L

Consolidated Public Retirement Board (hereinafter the "gé%’ﬁcf"?&?qorﬁv
administer all public retirement plans in the State. W. Vva. Code )
§ 5-10D-1 et seg. The Board begins administration of the puklic
retirement systems on July 1, 19%1, except the West Virginia
Teachers Defined Contribution System which it began to administer
on January 1, 19%1l. W. Va. Code § 5-10D-1(b). The Board was given
the peowers tc promulgate all rules necessary to effectuate its
powers, duties and responsibilities. In this regard, the Bcard
appreoved and adopted for filing the attached Emergency Rules at a
regular meeting of the Board held cn June 18, 1991. The Board
intends to file for a public hearing within thirty (30) days from
the date the Emergency Rule is filed.

Also effective August 13, 1590, the Legislature enacted the
Teachers' Retirement Reform Act which created and established the
West -Virginia Teachers' Defined Contrikution Retirement Systemn.
W. Va. Code § 13-7B-1 et seg. The Board 1s charged with the
administraticn o©f the Teachers' Defined Contribution Systemn.
W. Va. Ccde § 13-7B-5,

The Board was charged with promulgating rules defining the
ninimum requirement for the investment and retirement options by
June 30, 1991. W. Va. Ccde § 18~7B=-9. Further, the Board was
given all powers necessary to effectuate the purposes of the

Teachers' Retirement Reform Act. The primary purpcse is to provide
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a tax gqualified defined contribution retirement system for all
participating members. W. Va. Code § 18-7B-4.

In this regard the Board has undertaken steps to obtain a
determination letter from the Internal Revenue Service that the
Teachers' Defined Contributicn Retirement System is a qualified
retirement system and subject to tax-deferred status. The Internal
Revenue Service has indicated that the statutory scheme set forth
in Article 7B of Chapter 1383 of the West Virginia cCode is not
adegquate for purpeses of tax gqualification in that it does not
address allocation c¢f benefits, Internal Revenue Code § 415
limitations on contributions, and nminimum distributicon rules. In
this regard the Beoard has promulgated Rules in Series 3 (pages 25-
40) with respect to obtaining a favorable determinaticn letter frem
the Internal Revenue Service s¢ that both emplcyer and employee
contributions, and investment earnings thereon, will be tax-
deferred.

The new system is effective July 1, 1991, and a favorable
determination by the Internal =Revenue Service is needed for
favorable tax treatment for nmembers of the retirement system.
Accordingly, these rules are required by both state and federal
law and thus constitutes an emergency pursuant to W. Va. Code
§ 29A-3-15(g). Additicnally, the promulgation cf these rules is
necessary to prevent substantial harm in that if the Teachers!
Defined Contribution Retirement System is neot a tax qualified plan

then contributicns will be currently taxable to participating in

the Systemn.




In conclusion, the relevant statutes requires certain rules
to be promulgated by July 1, 1991, with respect to the operation
of the Board, the adoption of the existing rules of the wvarious
retirement systers, and the minimum requirement and investment
options under the Teachers' Defined Contributicn Retirement Systemn.
Further, additional plan reguirements must be adopted by the Bcard
before +the Internal Revenue Service will 1issue a favorabkle
determination letter regarding the Teachers' Defined Contributicn
Retirement Systen. Acceordingly, this Rule cannot wait to go
through the regular process before it beccmes effective.

CHUCK POLAN

Secretary of Administraticn and
Chairman, West Virginia
Consolidated Public Retirement Beoard
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ISCAL NQTZI FTOR PROPCSED RULES

Consolidated Public
Agancy _ Retirement Board Address  Capitel Complex

Building 5., Room 1000. Charleston. WY 25305

‘ ANNGAL TISCAL YEAR
1. Effect of Prcposad Ruls Ingcrease Decresasa| Qurrent Next Thersatisr
Estimated Totwal Cost $ 0 $ O $ O $ 0 |s O
Fersonal Services 0 0 0 0 0
Current IxXpense 0 0 0 0 0
Repairs and Altsrations 0 0 0 4] Q
Equimment g Q0 0 0 .
Cther Q 0 0 0 g

2. EZxplanation of above estimates:

N/A

3. Cbhbiectives of these rules:
Operation of the new Consolidated Public Retirement Board and

cperation of the new teachers' defined contribution retirement plan.




molanation of Crerall Zconanic Itsact <of Procosed Rula,

A~

A. EZzononic DInpact on Stace Govarrmenc.
None

B. Econrmic Impact on Political subkdivisicns; Specific Industries:

Sceciiic groups Of citizens.,

None

C. Econcmic Inpact cn Citizens/Diblic at Large.
None

Cate: June 26, 1991

Signatura of Agency Head or Autherized Fapresentative

Clnd ot
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Adopt New language
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No
State, with parzticulariity, these facts and circumstances
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which maka the eamergency zuls negessazy for the itmediate
o

presazvation of public reacs, nealsh, salfzkty or weliara,

The statutes requires certain rules to promulgated by July 1, 1991,

with respect to the operation of the Board, the adoption of the existing

rules of the various retirement systems, and the minimum requirement and

investment options under the Teachers' Defined Contribution Retirement

System. Further, additional plan requirements must be adopted by the
Board before the Internal Revenue Service will issue a faborable

determination letter regarding the Teachers' Defined Contribution
Retirement System. Accordingly, this Rule cannot wait to go through

the regular process before it becomes effective.




7. IZ ghe emargency Dile was promulgazad in orxdarxr <o comply
wizh a2 «£ime limiz escanlishad Tv the Coda or faderszl
statuts or ragulation, cits the Code provision, fadersl
statute or regulatizon and time limis astaiblished sharsin.

5-10D~1 - IRS Section 401

3. Stat2, with perxticularicy, thcecse facts anéd cirzumstancss

necessary ©o prevesnt sub-

which maks the emergency zula
stanzial harm tc the pullic intcarsst.

It {

It 1s important that ail contributions to the new teachers' defined

contribution plan be taxed deferred. These rules must be filed in

order to obtain a favorable determination letter from the [RS.
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SECRETAAT U 2rALL
SERIES 7

CONSQOLIDATED PUBLIC RETIREMENT BOARD

DEPARTMENT OF PUBLIC SAFETY DEATH, DISABILITY AND RETIREMENT FUND

§ 162-7-1. GENERAL

7-1.1. Scope. The scope of this Series of Rules involves
the interpretation, application, and administration of the
Department of Public Safety Death, Disability and Retirement Fund

( usfstemn ) .

7-1.2. Authority. -- West Virginia Code Section 5-10D-~1(a),

Section 15-2-26 (1%90), and Sections 15-2-27, et sedg.

7-1.3. Filing Date., --

7-1.4. Effective Date. --

47




§ 162-7-2. STATUTORY PROVISTIONS

All of the statutcry provisicons as regards the
Department of Public Safety Death, Disability and Retirement System
in § 15-2-26, et seg., of the West Virginia Cede, 1931, as amended,
are hereby adopted and incorporated, in all court decisions,
Attorney General opinions, and amendments to the Code are hereby

incorporated by reference.

§ 162-7-3. HISTORY: ADOPTION QF RULES AND REGULATIONS

7-3.1 The Death, Disability and Retirement Fund was
established by the Legislature in 1935. (W. Va. Code § 1263). At
that time, the Board of Commissioners created by W. Va. Code § 1256
was charged with the duty of acting as a Pension Fund Board with
the power to make awards and all necessary Rules and Regulations

for the administration thereof.

The Board was later re-constituted in 1945 (W. Va.
Code § 1263) which provided for a retirement Board consisting of
the Attorney General, State Treasurer, the Superintendent (of
Public Safety), and two members in active service of the Department
of Public Safety. That particular statute alsc provided that the
votes of a majority of the five (5) members of the Board would be
necessary to make a decision of the Board and that such decisions

were "supreme and final" and there would be no appeal therefrom.
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Thersafter, the statutes were amended, revised, and
repealed resulting in the amendments of 1977 which have eliminated
from the West Virginia Cocde the statutory establishment of the

Retirement Board as originally established,

However, the Public Safety Retirement Board has been
kept in existence by virtue of the introductory language in § 15-

2=26 of West Virginia Code, 1931, as amended.
7-3.2 No Rules or Regulations have been filed with the

West Virginia Secretary of State by the Department of Public Safety

Death, Disability and Retirement Board.

§ 162-7.4, et seqg. (RESERVED).
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KEN HECHLER
Secretary of State

MARY P. RATLIFF
Deputy Secretary of State

ROBERT E. WILKINSON
Deputy Secretary of Slate

CATHERINE FREROTTE
Executive Assistant

Telephone: (304} 345-4000
Caorparations: 342-8C00

NOTICE CF

AGENCY:

RULE:

DATE RULE FILED AS AN EMERGENCY RULE:

EMERGENCY RULE DECISION BY

Consolidated Public Retiresment

New Rule,
Digsability,

Series 7,

STATE OF WEST VIRGINIA
SECRETARY OF STATE

Charleston 25305

July 3, 1§¢81

Department of Public Safety,

Board

WILLIAM H. HARRINGTON

Chief of Staff

JUDY COOPER
Director, Administrative Law

DONALD R, WILKES
Director, Corporatians

SHEREE COHEN
Spectal Assistant

(Plus all the veluntear
help we can get)

FILED N THE orFice oF
THE SECRETARY oF STATE

THIS DATE

Jul, /194

ADMINFSTMHVE LY L

% Retirement Fund

DECISION NO.

July 1,

49-91

1921

Sy

THE SECRETARY OF STATE

Follewing téeview under WV Code 29A-3-15a, it is the decision of the
Secretary of State that the above emergency rule be approved. A .-
copy ©of the complete decision with required findings is available

from this office.

T Ao

KEN HECHLER

Secretary of State
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STATE OF WEST XZIRGINIA Director,
SECRETARY OF STATE

Corporations

3HEREE COHEN

Special Assistant

Charleston 25305

EMERGENCY RULE DECISION
{ERD 49-81)

DECISION

Consoiidated Public Retirement Board

New Rule, Series 7, Department of Public Safety, Disabilitwv
Retirement Fund

July 3, 1981

The Consolidated Public Retirement Board {Board) has filed the
above new rule as an smergency.

West Virginia Code 28A-3-a requires the Secretary of State to
review all emergency rules filed after March 8, 1986. This
review requires the Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2} exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists Jjustifying ithe
promulgation of an emergency rule. .

Following review, the Secretary of 8State shall issue a
decision as to whether or not such an emergency rule should be
disapproved [(2%9A~-3-ala)].

{A) Procedural Compliance: WV Code £294A-3-15 permits an
agency to adopt, amend or repeal, without hearing, any
legislative rule by filing such rule, alcng with =
statement of the circumstances constituting the
emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee {LRMRC).

Tf an agency has accomplished the above itwo reguired filings

with the appropriate supperting deocuments by the time the
emergency rule decision is issued or the expiration of the
foerty-twoe day review pericd, whichever 1s sooner, the
Secretary of State shall rule 1in faver of procedural
compliance. o '

{Plus all the volunteer
help we can gt}
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The Board filed this emergency rule with supporting documents
with the Secretary of State July 1, 1991 and with the LEMRC
July 1, 1991.

It is the determination of the Secretary of State that the
Eoard has complied with the procedural requirements of WV Code
528A-3-15 for adoption of an emergency rule.

{B) Statutory Authority -- WV Code §5-10D-1i{e) reads:

(e) The consolidated public retirement board shall have all
the powers, duties, responsibilities and liabilities of the
rublic employees retirement system established pursuant to
article ten, chapter five of this code; the teachers
retirement system established pursuant to article seven-a,
chapter eighteen of this code; the teachers’ defined
contribution system established pursuant te article seven-b,
chapter eighteen of this code; the death, disability and
retirement fund of the department of public safety created
pursuant to article twe, chapter fifteen of this code, and the
Judges’ retirement system created pursuant to article nine,
chapter Fifty—-one of this code and their appropriate governing
boards. The consolidated public retirement board may
preomulgate all rules npecessary to effectuate its powers,
duties and responsibilities: Provided, That the board may
adopt any or all of the rules and regulations, previously
promulgated, of a retirement system which it administers.

It is the determination of the Secretary of State that the
Board has not exceeded its statutory suthoriiy in promulgating
this emergency rule.

{C) Emersgency WV Code 29A-3-15(g) defines "emergency" as
follows: '

(=) For the purposes of this section, an emergency exists
when the promulgation of a rule is necessary for the immediate
preservation of the public peace, health, safety or welfare or
is necessary to comply with a time limitation established by
this code or by a federal statute or regulation or te prevent
substantial harm to the public interest.

There are essentially three classes of emergency broadly
rresented with the above provision: 1) immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only document to the satisfaction of the Secretary
of State that there exists a nexus between the proposal and
the circumstances creatirg at least cne of the above three
emergency categories,

The facts and circumstances as presented by the Board are as
follows:
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The statutes require certain rules to be promulgated by July
i, 1881, with respect to the operation of the Beard, the
adoption of the existing rules of the wvarious retirement
systems, and ihe minimum requiremenit and investimenit options
under the Teachers’ Defined Contribution Retirement system.
Further, additional plan reguiremenis must be adopted by the
Board before the Internal Revenue Service will issue a
favorable determination letter regarding the Teachers'’® Defined
Contribution Retirement System. Accordingly, this Rule cannot
walt to go through the regular process before it becomes

effective.

It is the determination of the Secretary of State that this
proposal qualifies under the definition of an emergency as
defined in §29%A-3-15(g). . . "time limitation"

This decision shall be cited as Emergency Rule Decision 49-91
or ERD 439-91 and may be cited as precedent. This decisicon is
avallable from the Secretary of State and has been filed with
the WV Economic Development Authcrity, the Attorney General
and the Legislative Rule Making Review Commissicn.

KEN HECHLER ‘
Secretary of State
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