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EMERGENCY AMENDMENT TO AN EXISTING RULE: YES___ ,- NO_L
IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY: Serigs €

TITLE OF RULE BEING FILED AS AN EMERGENCY: Judges' Retirement System

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE LPON |
G CRD Aeemval ;

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

The statutes reguires certain rules to promulgated by July 1, 1881,

with respect to the operation of the Board, the adopticn of the existing

rules of the various retirement systems, and the minimum reguirement and

investment options under the Teachers' Defined Contribution Retirement

System. Further, additional plan requirements must be adopted by the
Board before the Internal Revenue Service will issue a faberable

determination letter regarding the Teachers' Defined Contribution
Retirement System. Accordingly, this Rule cannot wait to gc through

the regular process before it becomes effective.

Use Additional Sheets [f Necessary. /'-M W




WEST VIRGINIA CONSOLIDATED PUBLIC RETIREMENT BOARD Fli ED
STATEMENT AND FACIS CONSTITUTING THEE EMERGENCY -

On August 31, 1990, the Legislature created the Weg%ﬂvg%gihiéﬂzg {0
Conselidated Puklic Retirement Board (hereinafter the "ﬂgégﬁﬁfgﬁgmﬁmﬂ
administer all pubklic retirement plans in the State. W. Va;wéoae
§ 5-10D-1 et seq. The Beoard kegins administraticn of the pubklic
retirement systems on July 1, 1991, except the West vVirginia
Teachers Defined Contribution System which it began to administer
on January 1, 15%1. W. Va. Ccde § 5-10D-1(»). The Board was given
the powers to promulgate all rules necessary to effeactuate its
powers, duties and responsibilities. In this regard, the Board
appreved and adopted for filing the attached Emergency Rules at a
regular meeting of the Board held on June 18, 19%91. The Board
intends to file for a public hearing within thirty (30) days from
the date the Emergency Rule is filed.

Also effective August 13, 1$90, the Legislature enacted the
Teachers' Retirement Reform Act which created and established the
West Virginia Teachers' Defined Contribution Retirement System.
W. Va. Code § 18-7B-=-1 et seg. The Board 1s charged with the
administration of the Teachers! Defined <Centribution Systemn.
W. Va, Code § 18-7B-5.

The Becard was charged with promulgating rules defining the
minimum requirement for the investment and retirement options by
June 30, 1591. W, Va., Code § 13-7B-9. Further, the Board was

given all powers necessary to effectuate the purposes of the

Teachers' Retirement Reform Act. The primary purpose is to provide




a tax gqualified defined contributicon retirement system for all
participating members. W. Va. Cocde § 18-7B-4.

In this regard the Bcard has undertaken steps to obtain a
determination letter from the Internal Revenue Service that the
Teachers' Defined Contribution Retirement System is a qualified
retirement system and subject to tax-deferred status. The Internal
Revenue Service has indicated that the statutory scheme set forth
in Article 7B of Chapter 18 of the West Virginia Cecde is neoct
adequate for purposes of tax qualification in that it does not
address  allccation of benefits, Internal Revenue Code § 415
limitations on contributions, and minimum distribution rules. In
this regard the Board has promulgated Rules in Series 3 (pages 25-
40) with respect tec cbtaining a favorable determination letter from

the Internal Revenue Service so that both employer and emploves

contributions, and investment earnings thereon, will be tax-

deferrad.

The new system is effective July 1, 1%%1, and a faveorable

determination ky the Internal Revenue Service 1is needed for-

favorable tax treatment for members of the retirement system.
Accerdingly, these rules are regquired by both state and federal
law and thus constitutes an emergency pursuant to W. Va. Code
§ 29A-3-15(g). Additicnally, the promulgation of these rules is
necessary to prevent substantial harm in that if the Teachers'
Defined Centribution Retirement System is not a tax qualified plan
then contributions will be currently taxable to participating in

the System.




In conclusion, the relevant statutes requires certain rules
to be promulgated by July 1, 1931, with respect to the operation
cf the Board, the adopticn of the existing rules of the wvarious
retirement systems, and the minimum requirement and investment
options under the Teachers' Defined Ceontribution Retirement System.
Further, additicnal plan recquirements must be adopted by the Board
before the Internal Revenue Service will issue a favorable
determination letter regarding the Teachers' Defined Contribution
Retirement Systemn. Accordingly, this Rule cannot wait tec go
through the regular process before it becomes effective.

Date: , W%lé‘
CHUCK POLAN
Secretary of Administraticn and

Chairman, West Virginia
Consolidated Public Retirement Board




AFPENDIX B

TISCAL NQTE FOR PROPOSEZD RULES F”‘EB
B8 QUL -1 Mo 10 |
Rule Tiszle: Consolidated Public Retirement Board fmia o e nmre s 5
UT I A0L L1 rnor YInUiie

. SECRETARY [F STATE
Type of Rule: X legislative Interprative Brocad

Consolidated Public
Agancy Retirement Board Address  Lapitol Complex

Building 5. Room 1000, Charleston. WV 25305

ANNGAL FISCAL YEAR
1. ZfZ=ct of Propesed Rule Increasa DCecrzase| Current Naxt Thersaftsr
Estimated Total Cost s 0 $ 0 $ 0 $ 018 0
Perscrnal Services 0 0 0 0 0
Current ZXpensa C 0 0 ] 0
Repairs and Alterations 0 0 9 0 G
Eouinment 0 0 0 0 Q
Cther ] 0 Q 0 G

2. Explanaticon of above estimates:

N/A

2., Chjectives cof thess mules:
Operation of the new Consolidatied Public Retirement Board and

operation ¢f the new tzachers' defined contributicon retirement plan.




cnemis Imgact o Proposad muls,

i

Dxplanaticn of Cverall

A. ECorgnic Impagt on Staca Govermment.

None

B, EZzonande Impact on Pelitical Sundivisicons: Specific Indusicies;
Specific croups of gitizens,

None

C. EZcopemic Impact on Citizens/mublic at Lasge.

June 26, 1991

curs of Agency Eead or Authorized Ragrssenitative

& Mfya-




FILED
July 1, 1961 g% JuL -1 MG 10
LISISIATIVE RULI-MARING REVIZW COMMITERE [ s(3f VROHA
CFPRETEAY | o STATE

Conseolidated Public Retirement Board

Daze ¢f Ziling: July 1. 19491

- ai t . - - . .
SCALSUTIorY aAuTNQILLY ICr primulgaiing tha emargency

Pate ¢f filing o©f propesed legislative =ule:  Jylv 1, 1991

Dces the amergancy rule adopt ntaw languags or does iz

=
amend cx rapeal a gurrant lagislative z:la?

No

Szatsa, with particulazxity, these facis and cirgumstancas
which maks the emergasncy *uTa necassary for the immedizte
-_se:vatvon ¢Z pubklic peacge, healzfh, sa__-v cr welfars,

The statutes requires certain rules to promulgated by Juiy 1, 1591,

with respect to the operation of the Board, the adoption of the existing

rules of the varicus retirement systems, and the minimum reguirement and

investment options under the Teachers' Defined Contribution Retirement

System. Further, additional plan requirements must be adopted by the
Roard before the Internal Revenue Service will issue a faborable

determination letter regarding the Teachers' Defined Contribution
Retirement System. Accordingly, this Rule cannot wait to go through

the regular process before it becomes effective.




7. If the smezgency zule was promulgacsed in order tTo compl:
wis=h a =ime limi= established bv the Code or Sfadaral
statuse or ragulazicn, c¢iza the Ccede praovisicn, faderzl
sma=usa or regulation and time limis estatlished mhersin.

5-10D-1 - IRS Secticn 401

2. Shats, with parzticularity,
which maka 2he emergency Zulse necsessary to pravent sub-
na pullic intcarsst.

stan=ial hRarm £ £

It is important that all contribuiions to tha new teachers' definad

contribution plan be taxed deferred. These rules must be filed Tn

order to obtain a favorable determination letfter from the IRS.




FILED
B8 JUL -1 M3 10

TITLE l62

LEGISLATIVE RULES : Pf_*? A
SERIES 6
CONSOLIDATED PUBLIC RETIREMENT BOARD
JUDGES " RETIREMENT SYSTEM
§ 162-¢6-1. GENERATL
6-1.1 Scope. The scope of this Series of Rules involves

the interpretation, application, and administration of the West
Virginia Judges' Retirement System.
6-1.2 Authority. -- West Virginia Code Section 5-10D-1(a),

Section 51-9-3 (1990), and all other Sections of 31-3-1, et seq.

6-1.3 Filing bate. --
6-3.4 Effective Date. -~
§ 1l62-6-2. STATUTORY PROVISIONS

45




All of the statutory provisions as regards the
Judges' Retirement System contained in § 51-9-1, et seg., of the
West Virginia Cede, 1931, as amended, are hereby adopted and
incorporated, and all court decisions, Attcorney General opinions,

and amendments to the Code are hereby incorporated by reference.

§ 162-6-3, ADOPTION OF RULES AND REGULATIONS

By sStatute, the E&tate Auditecr is charged as the
fiscal officer responsible for the records and administration of
the Judges' Retirement Fund. No Board of Trustees has been
established and no Rules or Requlations have been filed with the

West Virginia Secretary of State.

The Legislature, however, upon enactment of § 5-10D-
1{a) has transferred to this Board the authority and responsibility
for administration of the Judges' Retirement System and by virtue
cf such action, has transferred to this Becard all previous

responsibilities of the State Auditor as regards the Judges'

Retirement System and Fund.

§ 162-6-4, et seg. (RESERVED).
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DECISION EMERGENCY RULE DECISION
(ERD 48-91)

AGENCY: Consclidated Pubklic Retirement Board

RULE:

New Rule, Series 6, Judges’ Retirement Svstem

FILED AS EMERGENCY RULE: July 3, 19981

par. 1
par. 2
par. 3
par. 4
par., 5

The Consclidated Public Retirement Board (Board) has filed the
abeve new rule as an emergency.

West Virginia Code 29A-3-a requires the Secretary of State to
review all emergency rules filed after March 8, 1986, This
review reguires the Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgation of an emergency rule.

Following review, the Secretary of State shall issue a
decision as to whether or nct such an emergency rule should be
disapproved [(28A-3-a(a)].

{A) Procedural Compiiance: WV Code 29A-3-15 permits an
agency to adopt, amend or repeal, without hearing, any
legislative rule by filing such rule, along with a
statement of the circumstances constituting the
emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee (LRMRC}.

If an agency has accomplished the above two reguired filings
with the appropriate supporting documents by the time the
emergency rule decision is issued or the expiration of the
forty-two day review period, whichever 1is soconer, the
Secretary of State shall rule 1in favor of procedural
compliance,




par.

rar.

par.,

par.

7

8

g

i0

12

The Board filed this emergency rule with supporting documents
with the Secretary of State July 1., 1881 and with the LRMRC
July 1, 1981.

It is the determination of the BSecretary of State that the
Board has complied with the procedural requirements of WV Code
§28A-3-15 for adoption of an emergency rule.

(B) Statufory Authority -- WV Code §5-10D-1{e) reads:

(e) The consolidated public retirement board shall have all
the powers, duties, responsibilities and liabilities of the
public employees retirement system established pursuant to

article ten, chapter five of this code; the teachers
retirement system established pursuant to article seven-a,
chapter eighteen of this code; the teachers’ defined

contribution system established pursuant tc article seven-b,
chapter eighteen of this code; the death, disability and
retirement fund of the department of public safety created
pursuant te article two, chapter fifteen of this code, and the
Jjudges’® retirement system created pursuant to article nine,
chapter fifty-one of this code and their appropriate governing
beards. The conseolidated public retirement board may
promulgate all rules necessary to effectuate its powers,
duties and responsibilities: Provided, That the board may
adopt any or all of the rules and regulations, previously
premulgated, of a retirement system which it administers.

Tt is the determination of the Secretary of State that the
Board has not exceeded its statutory auvthority in promuligating
this emergency rule,

(C) Emergency WV Code 29A-3-15{g) defines "emergency" as
follows: '

(g} For the purposes of this section, an emergency exists
when the promulgation of a rule is necessary for the immediate
preservation of the public peace, health, safety or welfare or
is necessary to comply with a2 time limitation established by
this code or by a federal statute or regulation or to prevent
substantial harm to the public interest.

There are essentially three classes of emergency broadly
presented with the above provision: 1) immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only document to the satisfaction of the Secretary
of State that thers exists a nexus between the proposal and
the circumstances creaiing at least one of the above three
emergency categories.

The facts and circumstances as presented by the Board are as
follows: )




par.

par.

i3

i4

The statutes require certain rules to be promulgated by July
1, 1881, with respect to the operation of the Board, the
adoption of the existing rules of the variocous retirement
systems, and the minimum requirement and investment options
under the Teachers’ Defined Contribution Retirement system.
Further, additional plan requirements must be adopted by the
Board before the Internal Revenue Service will issue a
favorable determination letter regarding the Teachers® Defined
Contribution Retirement System. Accordingly, this Rule cannot
wait to go through the regular process before it becomes
effective.

It is the determination of the Secretary of State that this
proposal gqualifies under the definiticn of an emergency as
defined in §2824-3-15{(g). . . "time limitaticn”

This decision shall be cited as Emergency Rule Decision 48-91
or ERD 48-91 and may be clted as precedent. This decision is
available from the Secretary of State and has been filed with
the WV Economic Development Authority, +the Attorney General
and the Legislative Rule Making Review Commission.

A

EEN HECHLER
Secretary of State
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