¢ WeESi1 VIKGINIA
) SECRETARY OF STATE
KEN HECHLER FEED
ADMINISTRATIVE LAW DIVISION B8 WL -1 4 g
Form #7 o T
_____ o _ _ CHFIL 77T AN
STeRCIhn L aTATE
E‘@:“HU‘LDa‘!(‘t'.
NOTICE OF AN EMERGENCY RU
AGENCY: _Consolidated Public Retirement Board TITLE NUMBER: 182
CITE AUTHORITY:_W.Va. Code Sections 5-10D-1: et seg; 18-7B-1 ot seq., 29A-3-1 et segq
EMERGENCY AMENDMENT TO AN EXISTING RULE: YES___ . NO_X R
P IF YES, SERIES NUMRER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED:

[F NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY: _Series 3

TITLE OF RULE BEING FILED AS AN EMERGENCY: _The Public Emplovees
Retirement System

D S ke Y e c— — —————————— — o A, - —p— —

— ————————— il el i e

THE ABQVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECCME EFFECTIVE UPON

' Eed Appoval
THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

The statutes requires certain rules to promulgated by July 1, 1591,

with respect to the operation of the Board, the adoption of the existing

rules of the various retirement systems, and the minimum reguirement and

investment optiens under the Teachers' Defined Contributicn Retirement

System. Further, additional plan requirements must be adopted by the
Board before the Internal Revenue Service will issue a faborable

determination letter regarding the Teachers' Defined Contribution
Retirement System. Accordingly, this Rule cannot wait to go through

the regular process before it becomes effective.

Use Additicnal Sheets If Necessary. __AM,Z%_




WEST VIRGINIA CONSOLIDATED PUBLIC RETIREMENT BOARD
STATEMENT AND FACTS CONSTITUTING THE EMERGENCY Fll ED

On August 31, 1950, the Legislature created the Was{QVixgigi@: (09
Consclidated Public Retirement Beard (hereinafter thepVBoard™} /Eohi}
administer all puklic retirement plans in the State. %FMGQTEEQQEE
§ 5-10D-1 et seg. The Board begins administration of the puklic
retirement systems on July 1, 1991, except the West vVirginia
Teachers Defined Contributicn System which it kegan to administer
on January 1, 1991. W. Va. Ccde § 5-10D=1(b). The Board was ¢given
the powers to premulgate all rules necessary to effectuate its
powers, <dutles and responsibilities. In this regard, the Beard
approved and adopted for filing the attached Emergency Rules at a
regular meeting ¢f the Becard held on June 18, 1591. The Board
intends to file feor a public hearing within thirty (30} days from
the date the Emergency Rule is filed.

Also effective August 13, 1950, the Legislature enacted the
Teachers' Retirement Reform Act which created and estabklished the
West Virginia Teachers' Defined Contribution Retirement System.
W. Va. Cecde § 18-7B-1 et seg. The Board is charged with the
administration o©f the Teachers' Defined Contribution Systen.
W. Va. Code § 18-7B-5.

The Bgcard was charged with promulgating rules defining the
minimum requirement for the investment and retirement cptions by
June 30, 1%%1. W. Va. Code § 18~7B-9. Further, the Board was
given all powers necessary to effectuate the purposes of the

Teachers' Retirement Reform Act. The primary purpcse is to provide .




a tax qualified defined contribution retirement system for all
participating members. W. Va. Cecde § 18-7B-4.

In this regard the Bocard has undertaken steps tc obtain a
determination letter from the Internal Revenue Service that the
Teachers' Defined Contribution Retirement System is a gqualified
retirement system and subject to tax-deferred status. The Internal
Revenue Service has indicated that the statutory scheme set forth
in Article 7B o©of Chapter 18 of the West Virginia Code is not
adequate for purpcses of tax qualification in that it does not
address allocation of benefits, Internal Revenue Cocde § 415
limitaticns on contributicns, and minimum distributicn rules. In
this regard the Board has promulgated Rules in Series 3 (pages 25-
40) with respect to obtaining a favorable determination letter from
the Internal Revenue Service so that both employer and employee
contributions, and investment earnings thereon, will be tax-
deferred.

The new system 1s effective July 1, 1%%1, and a favorable
determination by the Internal Revenue Service is needed for
favorable tax treatment for members of the retirement systemn.
Accerdingly, these rules are required by both state and federal
law and thus constitutes an emergency pursuant to W. Va. Code
§ 29A-3-15(g). Additionally, the promulgation of these rules is
necessary to prevent substantial harm in that if the Teachers'
Defined Contribution Retirement Systenm is not a tax qualified plan
then contributicns will be currently taxable to participating in

the System.




In conclusion, the relevant statutes requires certain rules
to be promulgated by July 1, 199%L, with respect toc the operaticn
of the Board, the adoption of the existing rules of the various
retirement systems, and the minimum requirement and investment
cptions under the Teachers' Defined Contribution Retirement System.
Further, additicnal plan requirements must be adopted by the Board
before the Internal Revenue Service will issue a favorable
determination letter regarding the Teachers' Defined Contribution
Retirement System. Accordingly, this Rule cannet wait to go
through the regular process before it becomes effactive.

CHUCKX POLAN

Secretary of Administration and
Chairman, West Virginia
Consolidated Public Retirement Beard




TISCAL NQTE FOR PROPOSED RULZES
fuls Tisle: Consolidated Public Retirement Board
Tvre of Rule: X Legislative Interpretive
Consolidated Public
Agancy Retirement Board Address  Capitol Complex

Building 5. Room 1000, Charleston. WV 25305

‘ ANMTRL FISCAL YEAR
1. Effect of Froposed Rule Increase Decrsase rrent Next Thersafisr
Estimatad Total Cost $ 0 g 0 $ 0 $ 018 0
Parscnal Services 0 0 G 0 0
Currant Expenss 0 0 0 0 0
Repairs ard Altsrations 0 0 0 0 0
Equimment 0 0 0 0 Q
Cthar 0 0 0 0 0

2. Explanation of above estimatas:

N/A

3. Cbjectives ¢f these rules:

Operation of the new Consolidated Public Retirement Board and

operation of the new teachers' defined contribution retirement plan.
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A. Eczromic Imract on Shtatse Sovermment.

None

8. Ecoromic Impact on Political subdivisions; Specific Industries;
Specific croups of citizens,

C. Economie Impact cn Citizenms/Public at Larzge.

None

Daras June 26, 1991

Sigratura of Agency Zead or Authorized Zeprasentative

Qo ok
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The statutes requires certain rules to promulgated by July 1, 1891,

with respect to the operation of the Board, the adoption of the existing

rules of the various retirement systems, and the minimum requirement and

investment options under the Teachers' Defined Contribution Retirement

System. Further, additional plan requirements must be adopted by the
Board before the Intarnal Revenue Service will issue a faborable

determination Tetter regarding the Teachers' Defined Contribution
Retirement System. Accordingly, this Rule cznnot wait to go through

the regular process before it becomes effective.
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1t is important that all contributions to the new teachers' defined

contribution plan be taxed deferred. These rules must be filed in

order to obtain a favorable defermination letter from the IRS.




§ 162-5-1.

5-1.1

TITLE 162

LEGISLATIVE RULES

SERIES 5

CONSOLIDATED PUBLIC RETIREMENT BOARD

e o opeaT TR

GFFILE OF HLsT Lm}f:_\:m
SeTaEY AF QTAT
FRRETIRT R Simt

THE PUBLIC EMPLOYEES RETIREMENT SYSTEM

ENERAL

Scope.

The scope o©f this Series of Rules

involves the interpretation, application, and administration of the

West  Virginia Public Employees Retirement System.

£-1.2

Authority. -=- West Virginia Code Section 5-10D-

1(a), Section 5-10-5 (1990), and all other Sections of 5-10-1, et

sed.

5-1.3

Filing Date, ==

Effective Date.
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FILED
§ 162=-5-2. STATUTORY PROVISIONS B JUL -1 M08
OFFIGE 67 3T VRGH

SECRETARY 0F STATL

All o©of the statutory provisions as regards the
Public Employees Retirement System contained in § 5-10-1, gf seg.,
of the West Virginia Code, 1931, as amended, are hereby adopted and
inceorporated, and all court cases, Attorney General opinions, and
other interpretations of statutory law are also hereby incorporated

by reference.

§ 162-5-3. ADQPTICN OF RULES AND RE TIQONS

Legislative Rules of the Public Employees Retirement
System are designated as Chapter 5-10, Series I which are on file

in the Office of the West Virginia Secretary of State.

The Board hereby adopts and incorporates Sections
2, and 5-54 of the Public Employees Retirement System Rules and

Regqulations.

§ 162-5-4, et seg. (RESERVED)
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KEMN HECHLER
Secretary of State

MARY P, RATLIFF
Deputy Secretary of State

ROBERT E. WILKINSON

Wi

LLIAM H. HARRINGTON
Chief of Staff

JUDY COOPER

Directer, Administrative Law

DONALD R, WILKES
Directer, Corparatians

SHEREE COHEN
Special Assistant

(Plus all the voluntesr
help we can get)

QOeputy Secretary of State STATE OF ‘(VES)I‘ VI.RGINIA
CATHERINE FREROTTE SECRETARY OF STATE
Executive Assistant
Telephone: (304) 345-3000 Cha.rleston 25305
Corporaticns: '342-3000 o
F”_EJ N THE
CFRICE OF
THE SECRETARY oF STATE
THIS DATE _J ey 3, g
guly 3, 1981 ADMINISTRATIVE Uaw oryrer o

NCOCTICE OF EMERGENCY RULE DECISION BY THE SECRETARY CF STATE

AGENCY:

RULE:

New Rule, Series 5,

Consolidated Public Retirement Board

Public Emplovees Retirement Svstem

DATE RULE FILED AS AN EMERGENCY RULE:

July 1, 1991
DECISION NO. 47-891

Following review under WV Code 29a-3-15z, it is the decision of the
Secretary ¢f State that the above emergency rule be approved. A-
copy ©f the complete decisicon with required findings is availakle
from this office. - - ' ' ' ' -

KEN HECHLER
Secretary cof State




KEN HECHLER WILLIAM H. HARRINGTON

Secretary of State Chief of Staff
MARY P, RATLIFF JUDY COQPER
Deputy Secretary of State Directer, Administrative Law
ROBERT E. WILKINSON L. . DONALD R, WILKES
Deputy Secretary of State STATE OF \:V'EST VIRGINIA Director, Corporations

’ ) i SHEREE COHEN
CATHERINE FREROTTE _ SECRETARY OF STATE SHEREE COREN
Executive Assistant pecial Assistant
Telephane: (304) 345-4000 Charleston 25305 _ (Plus all the valunteer
Corperations: 342-3000 i help we can get)

DECISION EMERGENCY RULE DECISION
{ERD 47-91)

AGENCY: Consolidated Public Retirement Board

RULE: ‘New Rule, Series 5, Public Emplovees Retirement System
FILED AS EMERGENCY RULE: July 3, 1891

par, 1 The Consolidated Public Retirement Board {Board) has filed the
above new rule as an emergency.

par. 2 West Virginia Code 285A~3-a regquires the Secretary of State to
review all emergency rules filed after March 8, 1986. This
review regquires the Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2} exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgation of an emergency rule.

rar. 3 Following review, the Secretary of BState shall issue a
decision as to whether or not such an emergency rule should be
disapproved [(28%A-3-a(a)}].

par. 4 {A}) Procedural Complisnce: WV Code 29A-3-15 permiis an
agency to adopt, amend or repeal, without hearing, any
legislative rule by filing such rule, along with a
statement of the clrcumstances constituting the
emergency, with the Secretary of State and ferthwith with
the Legislative Rule-Making Review Committee (LRMRC).

par, 5 If an agency has accomplished the above two required filings
with the appropriate supporting documents by the time the
emrergency rule decisicon is issued or the expiration of the
forty-two day review period, whichever 1is sooner, the
Secretary of State shall rule in favor of procedural
compliance. N ’ ’




par.,
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par.

par.

par.

par.

par.
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The Board filed this emergéncy rule with supperting documents
with the Secretary of State July 1, 1891 and with the LRMRC
July 1, 1991,

It is the determination of the BSecretary of State that the
Board has complied with the procedural reguirements of WV Code
§29A-3-15 for adoption of an emergency rule.

B) Statutorv Authority -- WV Code §5-10D-1(e) reads:

{e) The conscolidated public retirement board shall have all
the powers, duties, responsibilities and liabilities of the
pubiic employees retirement system established pursuant to
article ten, chapter five o¢of this code; the teachers
retirement system established pursuant teo article seven-a,
chapter eighteen of this code; the teachers’ defined
contribution system established pursuant to article seven-b,
chapter eighteen of this code; the death, disability and
retirement fund of the department of public safely created
pursuant to article two, chapter fifteen of this code, and the
Judges' retirement system created pursuant to article nine,
chapter fifty-one of this code and their appropriate governing
boards. The consolidated public retirement board may
rromulgate all rules necessary to effectuate its powers,
duties and responsikbilities: Provided, That the board may
adopt any or all of the rules and regulations, previcusly
promulgated, of & retirement system which it administers.

It is the determination of the Secretary of State that the
Board has not exceeded its statutory autheority in promulgating
this emergency rule.

{C) Emersency WV Code 29A-3-~15(g) defines "emergency” as
follows:

g) For the purposes of this sgection, an emergency exists
when the promulgation of a rule is necessary for the immediate
preservation of the public peace, health, safety or welfare or
is necessary to comply with a time limitation established by
this code or by a federal statute or regulation or to prevent
substantial harm to the public interest.

There are essentially three classes of emergency broadly
presented with the above provision: 1) immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency nesd only document to the satisfaction ¢f the Secretary
of State that there exists a nexus between the proposal and
the circumstances créating at least one of the above three
emergency categories.

The facts and circumstances as presented by the Board are as
follows:
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par.,
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The statutes require certain rules tc be promulgated by July
i, 19¢1, with respect to the operation of the Board, the
adoption of the existing rules of the wvarious retirement
systems, and the minimum requirement and investment options
under the Teachers’ Defined Contribution Retirement system.
Further, additional plan regquirements must be adopted by the
Board before the Internal Revenue Service will issue s
favorable determination letter regarding the Teachers’ Defined
Contribution Retirement System. Accordingly, this Rule cannot
wait to go through the regular process before it becomes
effective,

It is the determination of the Secretary of State that this
rroposal qualifies under the definition of an emergency as
defined in §289%A-3-15(g). . . "time limjitation"

This decisgsion shall be cited as Emergency Rule Decision 47-91
or ERD 47-91 and may be cited as precedent. This decision is
available from the Secretary of State and has been filed with
the WV Economiec Development Authority, the Attorney General
and the Legislative Rule Making Review Commission.

A,
KEN HECHLER
Secretary of State

FILED IN THE OFF?;E;
ARY O =
THE SEGRETA™T 73 T 144

A =

Entered {

ON

5 DATE —
Tmiw\m!smmwﬁ LAW DIviSi




