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THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

The statutes requires certajn rules te promulgated by July 1, 1991,

with respect to the operation of the Board, the adoption of the existing

rules of the various retirement systems, and the minimum reguirement and

investment options under the Teachers' Defined Contribution Retirement

System. Further, additional plan requirements must te adopted by the
Board before the Internal Revenue Service will issue a faborable

determination letter regarding the Teachers' Defined Contribution
Retirement System. Accordingly, this Rule cannot wait to go through

the regular process before it becomes effective.
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WEST VIRGINIA CONSCOLIDATED PUBLIC RETIREMENT BOA%P
STATEMENT AND FACTS CONSTITUTING THE EMERGENCY ELED

On August 31, 1590, the Legislature created the!WeIt vilrg#hDal?
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Consolidated Public Retirement Board (hereinafter thé&fi Baarg"}
i

STLf‘L(n B
administer all public retirement plans in the State. W. Va. Code
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§ 5-~10D-1 et _seg. The Board begins administration of the public
retirement systems on July 1, 1991, except the West Virginia
Teachers Defined Centribution System which it began to administer
on January 1, 1991. W. Va. Ccde § 5-106D-1(b}. The Board was given
the powers to promulgate all rules necessary to effectuate its
powers, duties and responsibilities. In this regard, the Becard
approved and adopted for filing the attached Emergency Rules at a
reqular meeting of the Becard held on June 18, 1991. The Board
intends to file for a public hearing within thirty (30) days from
the date the Emergency Rule is filed.

Alsc effective August 13, 1990, the Legislature enacted the
Teachers' Retirement Reform Act which created and established the
West Virginia Teachers' Defined Contribution Retirement System.
W. Va. Code § 18~7B-1 et seq. The Board is charged with the
administraticn o¢f the Teachers! Defined Ccntribution Systemn.
W. Va. Code § 18-7B-5.

The Board was charged with promulgating rules defining the
minimum requirement for the investment and retirement options by
June 30, 1991. W. Va. Cocde § 18-7B-9. Further, the Bocard was
given all powers necessary to effectuate the purposes cf the

Teachers' Retirement Reform Act. The primary purpcse is to preovide




a tax qualified defined contribution retirement system for all

participating members. W. Va. Code § 18-7B-4.

In this regard the Board has undertaken steps to obtain a
determination letter from the Internal Revenue Sexvice that the
Teachers' Defined Contribution Retirement System is a qualified
retirement system and subject to tax-deferred status. The Internal
Revenue Service has indicated that the statutory scheme set forth
in Article 7B of Chapter 18 of the West Virginia Cede is not
adequate for purposes of tax qualification in that it does not
address allocation of benefits, Internal Revenues Code § 415
limitations on centributicons, and minimum distribution rules. In
this regard the Board has pronmulgated Rules in Series 3 (pages 25-
40} with respect tc cbtaining a favorable determinaticn letter from

the Internal Revenue Service so that both employer and enmplovee

contributicens, and investment earnings thereon, will be tax-

deferred.

The new system is effective July 1, 19891, and a favorable
determination by the Internal Revenue Service 1is needed for
favorable tax treatment for members of the retirement system.
Accordingly, these rules are required by bkboth state and federal
law and thus constitutes an emergency pursuant to W. Va. Code
§ 29A-3-15(g). Additionally, the promulgation of these rules is
necessary to prevent substantial harm in that if the Teachers'
Defined Contrikbuticn Retirement System is not a tax qualified plan
then contributicns will be currently taxable to participating in

the System.




In conclusion, the relevant statutes requires certain rules
to be promulgated by July 1, 1991, with respect to the operation
of the Board, the adopticon of the existing rules of the wvarious
retirement systems, and the minimum requirement and investment
options under the Teachers' Defined Contribution Retirement System.
Further, additiocnal plan reguirements must be adopted by the Board
before the Internal Revenue Service will issue a favorable
determination letter regarding the Teachers' Defined Contribution
Retirement Systen. Accordingly, this Rule cannct wait to go
through the regular process before it becomes effective.

Date: W ﬁl/&

CHUCK POLAN .

Secretary of Administration and
Chairman, West Virginia
Consolidated Public Retirement Beard
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Consolicated Public
Agercy Retirement Board Addrass Capitol Complex

Building &, RBoom 1000. Charleston, WV 25305

ANNTAL FISCAL YEAR
1. EfZsct of Proposed Rule! Incrsasa Cecrsasa| Current Next Thersarftar
Estimated Total Ccst $ 0 $ 0 $§ 0 $§ 0318 O
Perscnal Services 0 0 0 0 Q
Curzanit Expensa 0 0 G 0 0
Recairs and 2Alterations 4] ¢ 0 0 0
Eouimment " 0 0 g
Cther 0 0 0 a G

2. Explanation of akcve astimatas:

N/A

3. Cbhiectives cof thess mules:
Cperation of the new Consolidated Public Retirement Board and

operation of the new teachers’ defined contribution retirement plan.




K &lanation of Cverall Econamic Inzact of Proposed Rulae.

A. Ecoromic Dmmact on Stass Govarmmenc.

None

3. Eoorete Imeact on Political Supdivisicns: Specific Industries;
Specific groups of citizens.

None

C. Zceonamice Inmpact on Citizens/Public at Large.

None

Cate: June 26, 1991

Sicnators of Agency Head or Antherized Represantative
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FILED
DATE: “July 1, 1951 gy gL -t o OF
gxo LIGISLATIVE RULI-MANING RIVISW CoMMITTZEe [F w01 WRGM:
SECRETEY OF §IATE

TRCHM: Consolidated Public Retirement Board
ZMZRGEINCY RCLE TITLZ:
L. Dazs cf £iling: July 1. 1991
2. Stawutsory actiicrity fcr gromulgating tha emergency

zle: 5-10D-1
3. Dats of £iling ¢f grozesad legislative zule:  Julyv 1. 1997
4. Cces the emergency rile adcept new languaca or does is

amend oz rageal a curranc lagislacive rzla?

Adopt New lLanguage

s. Eas &he same or sgimilar smergency rule praviously ees

Ziled and axpirsd?

NO
8. S take, with particularicy, those facts and c;::umstances
wihich maks fhe amergency zule necessa v for the immedia<e2
pr2sarvation @f public geacs, alzn, sa:aty or walifars,
The statutes requiras certain rules i{o promulgated by July 1, 19391,

with respect to the operation of the Board, the adoption of the existing

rules of the various retirement systems, and the minimum requirement and

investment options under the Teachers' Defined Contribution Retirement

System. Further, additioral plan requirements must be adopted by the
Board before the Internal Revenue Service will issue a faborable
determination letter regarding the Teachers' Defined Centribution
Retirement System. Accordingly, this Rule cannot wait to go through

the regular process before it becomes effective.




7. If the emergency rulse was gprimulgassd in crder =0 czaolt
Wwiehm a sime lizmit estaklished by the Code or Saderal
tatute o begula:;cr, cizts the Code grovisicn, fzderal
Tasuta or rsgulasion and time limis agtazlished thearsizs
5-10D-1 - IRS Section 401
3. Szat2, with pazticularxity, thcsa facts and circumstancas
which makse =he amergency ruls nacessary =0 prevent sub-~
stantial Rarm 20 the priklic intzzest.

It is important that all contributions to the new teachers' defined

contribution plan be taxed deferred., These rules must be filed in

order to obtain a favorable determination letter from the IRS.
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TITLE 162

LEGISLATIVE RULES

SERIES 3

CONSOLIDATED PUBLIC RETIREMENT BOARD

TEACHERS' DEFINED CONTRIBUTION SYSTEM

§ 162-3-1. GENERATL

3-1.1 Scope. The scope of this Series of Rules
involves the interpretation, administraticn, and application ¢f the
Teachers' Defined Contribution System by the Board.

P3-1%2 Authority. -- West Virginia Code Section 18-

7B-1, &t seqg.

3=-1.3 Filing Date. --
3-1.4 Effective Date, --
§ 162-3-2. STATUTORY ITNCORPORATION
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All of the statutory provisions of Article 7B,
Chapter 18 of the West Virginia Code, 1931, as amended, are hereby
incorporated and are to be deemed as Regulations of the Teachers'
Defined Contribution Retirement System by the Board. Further, all
court decisions, c¢pinions of the Attorney CGeneral, and amendments

to the Code are hereby incorporated by reference.

§ 162-3-3. - LEGAT, STATUS

The Teachers' Defined Contribution Retirement System
is a body corporate ahd all business of. the System shall be
transacted in the name of the Teachers' Defined Contribution
Retirement System through the Board pursuant to W. Va. Code § 18-

7B-3 -

§ 162-3-4. PURFPOSE.

3-4.1 General. The purpose o¢f the Teachers' Defined
Contribution System is to provide a defined contribution retirement
program which is fully funded cn a current basis from Employer and
Member Contributions.

3=-4,2 Exclusive Benefit. The System has been created for

the exclusive benefit of the Members and their Beneficiaries
subject to the limitations in W. Va. Code § 18=-7B-11 with respect
to forfeiture. The System shall be interpreted in a manner
consistent with this intent and with the intention that the System

satisfy the applicable provisions ¢f Section 401 and Section 501
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of the Internal Revenue Code of 1586, as amended, with respect to

governmantal plans.

§ 162=-3-5. DEFINITIONS

For the purposes o©f the Teachers' Defined
Contribution System, the following definitions shall apply, unless
the context clearly requires a different meaning:

3-5.1 "Accrued Benefit" is the amount credited to the
Member's Annuity Account.

3-5.2 "Annuity  Account’ means a two-part account
established for each individual Member to record the deposit of:
(1) Member Contributions and interest, dividends or other
accumulations credited thereon to the Account on behalf of the
Member (the "Member Account"); and (2) Employer Contributions and
interest, dividends or other accumulations credited thereon to the
Account on behalf of the Member (the "Employer Account")>

3-5.3 "Beneficiary” means any person, estate or trust who
by operation of law, or under the terms of the 8System, or
otherwise, is entitled to receive any Accrued Benefit of a member
under the System. A "Designated Beneficilary" means any individual
designated or determined in accordance with Section 162-1-8 of
these Rules, except that it shall not include any perscn who
becomes a beneficiary by virtue of the law of inheritance or
intestate succession.

3-5.4 "Cash-Cut"” may be wvoluntary or involuntary. An

involuntary Cash-0Out is a distribution of an Accrued Benafit to a
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former Member which meets the f£ollowing requirements: (i) the
former Member's entire non-forfeitable Accrued Benefit is
distributed to nim or her, (ii} the present value o¢f the non-
forfeitable Accrued Benefit of the Member dees nct exceed $3,500,
and (iii) the distribution is made on account of the Employee's
termination of participation in the System and no later than thirty
(30) days after the end of the Calendar Quarter following such
termination. A voluntary Cash-Out is a distribution of Accrued
Benefit to a former Member which meets the following reguirements:
(i) the former Member has voluntarily elected to receive the
distribution, and (ii) the distribution is made on account of the
Employee's termination of participation in the System and no later
than thirty (30) days after the end of the Calendar Quarter
following such termination.

3-5.5 "Code" means the West Virginia Code of 1931,
as amended.

3-5.56 "Compensation” means the full compensaticn actually
received by a Member for service from an Employer whether or not
a part of such compensation is received from other funds, federal
or otherwise, than those provided by the State or its political
subdivisions. However, compensation shall nct include the value
of accrued but unused sick leave or wvacation leave.

3=-5.7 “Consolidated Board" or "Board" means the West
Virginia Consolidated Public Retirement Board created and
established pursuant to w. Va. Code § 5-10D-1 et seq.

3-5.8 "Employer" means the public agency of and within the
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State which employed or employs a Member of the Teachers' Defined
Contribution System.

3-5.9 "Employer" Contribution" means an amount deposited
into the Member's Annuity Account on a periodic basis coinciding
with the Member's regular pay period by or on behalf of an
Employer.

3-5.10 "Existing Employer" means any Employer who employed
or employs a Member of the Teachers' Defined Benefit Retirement

System.

3-5.11 "Forfeiture" means the Employer contributions and
investment income‘thereon heid in the suspension account created
pursuant to W. Va. Code § 18-7B-11 that have been irrevocably
forfeited by reason of lapse of time.

3-5.12 "I.R.C." refers to the Internal Revenue Code of
1986, as amended.

3-5.,13 "Leave of Absence" shall refer to that pericd during
which the Member is absent without Compensation and for which the
Board has determined the Member to be on a "Leave of Absence"
instead of having terminated his or her employment.

3-5.14 "Member" or "employee" means the following persons,
if regularly employed for full-time service: (a) Any person
employed for instructional service in the public schocls of West
Virginia; (b) principals; (c¢) public school librarians; (d)
superintendents of schools and assistant county superintendents of
schools; (e) any county school attendance director holding a West

Virginia teacher's certificate; (f) the executive secretary of the
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retirement board; (g) members of the research, extension,
administrative or library staffs of the public schools; (h) the
state superintendent of schools, nheads and assistant heads of the
divisions under his supervision, or any other employee thereunder
performing services of an educational nature; (i) employees of the
state board of education who are performing services of an
educational nature; (j) any person employed a non-teaching capacity
by the state board of education, any county board of education,
the state department of education or the teachers retirement board,
if such person was formerly employed as a teacher in the public
schools; (k) all classroom teachers, principles and educational
administrator in schools under the supervision of the department
of corrections, the department of health or the department of human
services; (1) any person who is regularly employed for full-time
service by any county board of education, the state board of
education of the teachers retirement board; and (m) the
administrative staff of the public schools including deans of
instruction, deans of men and deans of women, and financial and
administrative secretaries.

3-5.15 "Member contributicn" means an amount reduced from
the employee's reqular pay, and deposited into the Member's
individual Annuity Account within the  Teachers' Defined
Contribution Retirement System.

3-5.16 "Permanent and Total Disability" means a mental or
physical incapacity requiring the absence from employment service

for at least six months. Provided, that such incapacity is shown
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by a physician or physicians selected by the Board in accordance
with Section 162-1-10 of these Rules.
3=5.17 "Plan Year" means the pericd commencing on the lst
day of July and ending on the 30th day ©f June, the fcllowing year.
3-5.18 "Public schools” means all publicly supported
schools, including normal schools, colleges and universities in the

State.

3-5.18 "Regularly employed for full-time service" means
employment in a regular position or job throughout the employment
term regardless of the number of hours worked or the method of pay.

3-5.20 "Retiremént" means a Member's withdrawal from the
active employment of a participating Employer and completion of all
conditions precedent to retirement.

3-5.21 "Retirement Age" means a Member who has attained at
least 55 years of age.

3-5.22 “State" means the State of West Virginia, its
political subdivisions and state agencies.

3-5.23 "Termination Date" means the date on which the
earliest of the following events cccurs: {a) a Member's Retirement,
(b) a Member's termination of employment as a result of Permanent
Total Disability, (¢) a Member's death, or (d) a Member's
termination of employment for any other reason.

3~5.24 “Trust" means the Trust created by State law
pursuant to Code § 18-7B-1 et seq.

3-5.25 "Trust Fund" consists of the Employer and Member

Contributions held by the System and invested in the various
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investment options and any income or appreciation therecn.

3-5.26 - "Years of Employment Service" means employment for
at least ten monthg, a month defined as twenty employment days.
Provided, that no more than one year of service may be accumulated
during any one Plan Year.

§ 162-3.6 ELIGIBILITY FOR MEMBERSHIP

Membership in the Teachers' Defined Contribution
Retirement System shall be available to any "member" cr "employee"
who is regularly employed for full-time service as defined and

designated in W. Va. Code § 18-7B-2{5) as follows:

3-6.1 All new employees whose employment commences

on or after July 1, 1991; and

3-6.2 Any existing member of the Teachers' Defined
Benefit Retirement System whose employment continues beyond July
1, 1991 may freeze their status in the Defined Benefit Retirement
System. The Member may join the Defined Contribution Retirement

System after July 1, 13991 pursuant to W. Va. Code § 18-7B-8.

3-6.3 Any employee who terminates his or her
employment without withdrawal of contributions, and who was a
member of the Teachers' Defined Benefit Retirement System may re-
join that Defined Benefit Retirement System if he or she is re-

employed within six (6) months with a participating Employer after
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the employee's previous termination. Otherwise, an employee who
terminates employment without withdrawal of contributions, and is
re-employed with a participating Employer beyond sgix (6) months
from the date of termination, must Join the Teachers' Defined
Contribution Retirement System, and all contributions to the -

Teachers' Defined Benefit System shall be frozen.

3-6.4 The restrictions, gqualifications, and
allowances set forth in W. Va. Code § 18-7B-7 with regard to

membership are incorporated herein.

8§ 162-3.7 CONTRIBUTIONS TQ THE TRUST

3=-7.1 Member Contributions. Each employee who is a Member

of the Teachers' Defined Contributicn System shall contribute four
and cne-half percent (4 1/2%) of his or her gross compensation by
salary reduction. Such Member Contributions shall be picked up by
each participating Employer pursuant to W. Va. Code § 5-10C-1 et
seqg. The Teachers' Defined Contribution Retiremenﬁ System shall
be subject to I.R.C. § 414(h(2)) [26 TU.S.C. § 414(h)(2)].

3-7.2 Employver Contributions. Each participating Employer

shall annually make a contributicn equal to seven and cne-half
percent (7 1/2%) of each Members' gross compensation. A pro-rata
share of the Employer Contributions shall be paid upon-each date
that a Member Contribution is made. The Employer Contribution
shall be immediately credited to the Annuity account established

in the name of the Member and held in trust for the benefit of the
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Member. FEach participating Employer has a fiduciary duty to its
Employees to insure that the Employer Contributions are timely made
to the Board., In the event that any Employer Contribution is not
timely made, it shall bs a State debt, contracted as a deficit in

State revenues, to be accorded preferred status over cther

expenditures.
§ 162-3.8 ADMINISTRATION OF ANNUITY ACCOUNTS
3-8.1 Investments. The amounts allocated to the Employer

Account and Member Account of each Member's Annuity Account shall
be invested by thé Board in one or more investment options elected
by the Member. Each Member may elect, in writing, at least fifteen
(15) days before the beginning of each calendar quarter, to have
the balance accumulated in his or her Annuity Account invested by
the Board in one or more investment options made available by the
Board. Such investment options may include: {(a) a money market
fund; (b) a bend fund; (c¢) a stock fund; and (d) other investment
opticns offered by the Board. If the Member elects more than one
investment option, such Member ' 's and Employer's Contributions shall
be allocated to each investment option in increments of twenty
percent of the total contribution.

3-8.2 Investment in a Single Fund. The Board may cause

all contributions paid to it by the Employer and Participant, and
any income earned thereon, without distinction between principal
and income, to be held and administered in a single fund. The

Board may adopt reasonable rules for the administration of such
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common fund and for the determination of the proportionate interest -

of each Member in the fund.

3-8.3 Evaluation of Assets and Allocation of Changes. The

assets of each investment Fund shall be evaluated a2t the close of

the last day of each Calendar Quarter of the Plan Year at their

fair market value and the Member Account and Employer Account,

including any Employer Aécount held in suspense, of each Member's
Annuity Account, shall be adjusted for any net appreciation or net
depreciation in the assets of such Fund and any net income or net
loss of each Fund for such Calendar Quarter, with each individual
aAnnuity Account ©f each Member participating in such investment
being credited or charged in a proportionate ratio with each other
Annuity Account with the earnings or losses of such Fund.

3-8.4 Limitations on Allocations to Each Member.
Notwithstanding any other provision ©f the Teachers' Defined
Contribution Retirement System, the maximum annual addition for any
Plan Year which can be made to an Annuity Account of an individual
Member is the lesser of $30,000 (oxr, if greater, one-fourth of the
defined benefit dollar limitation set forth in I.R.C. § 415(b) (1)
as in effect for the Plan Year) cor 25 percent of the Member's
Compensation. The annual addition is the sum of the following of
the Plan Year (which shall be the limitation year for purpose of
I.R.C. § 415) under this and any other defined contribution type
plans maintained by the State or the Employer:

(a) Employer Contributicns;

(b) Forfeitures (if applicable); and
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(c) Member Contributions.

3-8.5 Designation of Beneficiary. Each Member may
designate from time to time in writing cne or more Beneficiaries,
who will recelve the Member's vested Accrued Benefit in the event
of the Member's Death. If the Member dies without having made a
Beneficiary designation, the Beard shall distribute such benefits

in accordance with Section 162-1-8 of these Rules,

S 162-3-5. VESTING.
3-9.1 Member Contributions 100 Percent Vested. The

Accrued Benefit in a Member's Annuity Account comprised cf Member
Contributions and Rollover Contributions and earnings therecn of

a Member shall be 100 percent vested at all times.

3-9.2 Vesting Employer Contributions on Death or
Permanent, Total Disakility. If a Member's employment with a

Participating Employer is terminated on account of death or for
Permanent and Total Disability, 100 percent of the Employer
Contributions, with earnings thereon, in the Member's Annuity
Account, shall immediately vest in the Member, or his or her
Beneficiary as the case may be, and shall be distributed or set
aside in accordance with the provisions of Section 10 of these
Rules.

3-9.3 Employer Account Vesting on Termination. If =a

Member's employment is terminated, except fcr death or Permanent
and Total Disability, the following percentages of the Members

Accrued Benefit in the Employer Account of the Member's Annuity
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Account shall vest ip the Member and shall be distributed to or set
aside for the Member in accordance with Section 10 of these Rules:

VESTED PERCENTAGE

Total Years of Employment CF EMPLCYER CCNTRIBUTICHNS
1ce Vesting AND EARNINGS THEREQN

At least 6 complete 33 1/3 %

years, but less than

g

At ‘least 9 complete 66 2/3 %

years, but less than

12

At least 12 100 %

complete years

The Accruad Benefit of a Member which is not vested as above
provided shall be retained by the Bocard in a suspension account in
accordance with Section 18-7B-11 of the West Virginia Cede.

3-9.4 Partial Vegting. A member who has less than 200
employment days during a Plan Year shall be entitled to partial
vesting credit for purposes of computing Years of Employment
Service based upon the actual number of employment days worked
during a Plan Year. For example, if a Member was a regular
employee cf a participating Employer, but only had 100 employment

days during the Plan Year, that individual would be given 1/2 Year
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of Employment Service (100/200 = 1/2).

3=-9.5 Leave of Absence. The Beard shall consider as an

approved Leave of Absence any such leave approved by each
participating Employer, pursuant to a written policy of such
Emplcyer, provided that such Employer provides the Board on an
annual basis, or a more freaguent basis if directed by the Board,

a list of all Members who are currently on an approved Leave of

Absence.

3-9.6 . Reemplovment with Participating Employer. A

Member of the Teachers' Defined Contribution System who terminates
employment with a participating Emplcyer and does not withdraw any
funds from or his her Annuity Account and becomes reemployed with
a participating Employer within five years from the date of
termination shall retain his or her previcus Years of Employment
Service for purpcses of vesting.

3-9.7 Workers Compensation. Members who are receiving
workers compensation benefits and who are not actively employed and
not contributing to the Teachers' Defined Contribution System shall
not receive any vesting credit until such time as they return to
active employment and commence contributing to the System. The
Board will consider a participant on workers compensation as being
on an approved leave of absence therefore allowing reentry into the

defined benefit plan.

§ 162-3-10. DISTRIBUTION OF BENEFITS

3-10.1 Method of Distribution of Vested Member Annuity
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Account. The Member shall elect in writing to receive a
distribution of the vested porticn ¢f his or her Annuity Account
in one of the following forms, to the extent not inconsistent with
the applicable proviziona of the I.R.C., (2} a lump-sum
distribution, ({(b) a Joint and survivor annuity, (¢} an increasing
annuity which providea for the gradual increage in monthly
retirement payments funded sclely by the existing current value of
the Member's Annuity Account at the time that the Member's
retirement payments commence, {d) a Cash-Out, and (e) other annuity
forms approved by the Board, Notwithstanding the preceding, if a
Member's vested Aécrued Benefit in his or her Annuity Account at
the time such Member terminates employment (on account of
severance, death, or Permanent and Total Disability) does not
exceed $3,500, the entire amount of such Accrued Benefit shall be
distributed in the form of a Cash-Out within thirty (30) days
following the end of the Calendar Cuarter after such termination
of employment.

3-10.2 Time of Distributicn. (a) After the Member has

attained Retirement Age, he or she may elect to take Retirement by
notifying the Board or its designee in writing, on a form approved
by the Board, of such intention not less than sixty (60) days prior
to the effective date of Retirement. If the preceding requirements
are met, retirement payments shall commence within thirty (30) days
of the retirement date under such retirement payment option or
options provided by the Board and elected by the Member.

(b) If the Member dies, terminates his or her employment with
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a participating Employer, or has been certified to be permanently
and totally disabled, in accordance with the provisions of the
System, then the first installment, the lump-sum payment or cash-
cut, as the case may be, shall be made no more than thirty (30)
days following the end of the Calendar Quarter after the Member or
the beneficiary, as the case may be, files a written election, on
a form approved by the Board, o¢f such intention to receive a
distributicon of benefits.

(c) Distribution shall commence nc later than April 1 of the

calendar year following the calendar year in which the Member

attains age 70 1/2.

§ 162-3-11, et seg. RESERVED
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NOTICE CF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Consoclidated Public Retirement Board

RULE: New Rule, Series 3, Teachers’ Defined Contribution System

DATE RULE FILED AS AW EMERGENCY RULE: July 1, 1891

DECISION NO. 45-81

Following review under WV Code 2%E-3-15a, it is the decisicn of the
Secretary of State that the above emergency rule be approved. . A
copy <f the complete decision with reguired findings is available
from this office. '

. Aosen

KEN HECHLER
Secretary of State
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DECISION EMERGENCY RULE DECISION
{ERD 45-81)
AGENCY: Consclidated Public Retirement Board
RULE: New Rule, Series &8, Teachers’ Defined Contribution Svstem

FILED AS EMERGENCY RULE: July 3, 1991

par. 1 The Consolidated Public Retirement Board (Board) has filed the
above new rule as an emergency.

par. 2 West Virginia Cocde Z%A-3-a requires the Secretary of $State to
review all emergency rules filed after March 8, 1886. This
review reguires the Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgation of an emergency rule.

par. 3 Fellowing review, the Secretary of State shall issue a
decigion as to whether or not such an emergency rule shculd be
disapproved [(29A-3-ala)].

par. 4 {A) Procedural Compliance: WV Code 28A-3-15 wpermits an
agency to adopt, amend or repeal, without hearing, any
iegislative rule by filing such rule, along with a
statement of the circumstances constituting the
emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee (LEMRC).

par. 5 If an agency has accomplished the above twe required filings
with the appropriate supporting documents by the time +the
emergency rule decision is issued or the expiration of the
forty-two day review period, whichever is sooner, the
Secretary of State shall rule in favor of procedural
compliance.




par.

par,
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par.

par.,

par.

par.

6

7

9

i0

11

12

The Board filed this emergency rule with supporting documents
with the Secretary of State July 1, 1881 and with the LRMRC
July 1, 1991.

It is the determinaticn of the Secretary of State that the
Board has complied with the procedural requirements of WV Code
£29A-3-15 for adoption of an emergency rule,.

(B) Statutory Authority -- WV Code §5-10D-1(e) reads:

(e} The consolidated public retirement board shall have all
the powers, duties, responsibilities and liabilities of the
public employvees retirement system established pursuant to

article ten, chapter five of this «code; the teachers
retirement system established pursuant to article seven-a,
chapter eighteen of this code; the teachers’ definesd

contribution system established pursuant to article seven-b,
chapter eighteen of this wcode; the death, disability and
retirement fund of the department of public safety created
pursuant te article two, chapter fifteen of this code, and the
judges’ retirement system created pursuant to article nine,
chapter fifty-one of this code and their appropriate governing
boards. The consolidated public retirement board may
promulgate all rules necessary to effectuate its powers,
duties and responsibilities: Provided, That the board may
adopt any or all of the rules and regulations, previously
promulgated, of a retirement system which it administers.

It is the determination of the Secretary of State that the
Board has niot exceeded its statutory authority in rromulgating
this emergency rule.

{(C) Emergency WV Code 294-3-15(g) defines "emergency" as
follows:

(g) For the purposes of this section, an emergency existis
when the prompulgation of a rule is necessary for the immediate
preservation of the public peace, health, safety or welfare or
is necessary to comply with a time limitation established by
this code or by a federal statute or regulation or te prevent
substantial harm to the public interest.

There are essentially three c¢lasses of emergency broadly
presented with the above provision: 1) immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only document to the satisfaction of the Secretary
of State that there exists a nexus between the propesal and
the circumstances creating at least one of the above three
emergency categories,

The facts and circumstances as presented by the Board are as
follows: )




par. .

par,

13

14

The statutes require certain rules to be promulgated by July
1, 1981, with respect to the operaticn of the Board, the
adoption of the existing rules of the various retirement
systems, and the minimum reguirement and investment options
under the Teachers’ Defined Contribution Retirement system.
Further, additional plan requirements must be adopted by the
Board before the Internal Revenue Service will issus g
favorable determination letter regarding the Teachers’ Defined
Contribution Retirement System. Accordingiy, this Rule cannot
wait to go through the regular process before it becomes
effective. ’

It is the determination of the Secretary;of State that this
proposal qualifies wunder the definition of an emergency as
defined in §23A-3-15(g). . . "time limitation”

This decision shall be cited as Emergency Rule Decision 45-41
or ERD 45-81 and may be cited as precedent. This decision is
availlable from the Secretary of State and has been filed with
the WV Economic Development Authority, the Attorney General
and the Legislative Rule Making Review Commission.
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