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WEST VIRGINIA CONSOLIDATED PURLIC RETIREMENT RBOARD
STATEMENT AND FACTS CONSTITUTING THE EMERGENCY

On August 31, 1990, the Legislature created the West Virginia
Consclidated Public Retirement Board (hereinafter the "Board") +o
administer all public retirement plans in the State. W. Va. Code
§ 5-10D-1 et seqg. The Beoard begins administration of the public
retirement systems on July 1, 1991, except the West Virginia
Teachers Defined Contributicn System which it begaﬁ to administer
en January 1, 1991. W. Va. Code § 5-10D-1(k). The Becard was given
the powers to pronmulgate all rules necessary to effectuate its
powers, duties and respcnsikilities. In this regard, the Board
approved and adopted for filing the attached Emergency Rules at a
regular meeting of the Board held on June 18, 1931. The Board
intends to file for a public hearing within thirty (30} days from
the date the Emergency Rule is filed.

Also effective August 13, 1990, the Legislature enacted the
Teachers' Retirement Reform Act which created and established the
West Virginia Teachers'! Defined Contribution Retirement System.
W. Va. Code § 18-7B~1 et _seq. The Board is charged with the
administration of the Teachers' Defined <Centributicon System.
W. Va. Ccde § 18-7B-5.

The Board was charged with promulgating rules defining the
minimum requirement for the investment and retirement opticns by
June 30, 19%51. W. Va. Code § 18=-7B-9, Further, the Beoard was
given all powers necessary to effectuate the purpcses of the

Teachers' Retirement Reform Act. The primary purpose is to provide




a tax gqualified defined contribution retirement system for all
participating members. W. Va. Code § 18-7B-~4.

In this regard the Board has undertaken steps to obtain a
determination letter from the Internal Revenue Service that the
Teachers' Defined Contribution Retirement System is a qualified
retirement system and subject to tax-deferred status. The Internal
Revenue Service has indicated that the statutery scheme set forth
in Article 7B of Chapter 18 of the West Virginia Code is not
adequate for purposes of tax qualificaticn in that it dees not
address allocaticn of benefits, Internal Revenue Code § 415
limitations on contrikbutions, and minimum distribution rules. In
this regard the Board has preomulgated Rules in Series 3 (pages 25-
40) with respect to obtaining a favorable determination letter frem
the Internal Revenue Service sc that both employer and emploves
contributions, and investment earnings thereon, will be tax-
deferred.

The new system is effective July 1, 1991, and a favocrable
determination by the Internal Revenue Service is needed for
favorable tax treatment for members of the retirement system.
Accordingly, these rules are required by both state and federal
law and thus constitutes an emergency pursuant to W. Va. Ccde
§ 29A-3-15(g). Additionally, the promulgation of these rules is
necessary to prevent substantial harm in that if the Teachers'
Defined Contribution Retirement System is not a tax qualified plan
then contributicns will bBe currently taxable to participating in

the Systen.




In conclusion, the relevant statutes requires certain rules
to be promulgated by July 1, 1591, with respect to the operation
of the Board, the adeoption of the existing rules of the wvarious
retirement systems, and the =zinimum requirement and investment
options under the Teachers' Defined Contribution Retirement System.
Further, additional plan reguirements must be adopted by the Board
before the Internal Revenue Service will issue a favorable
determination letter regarding the Teachers' Defined Ceontributicn
Retirement Systemn. Accordingly, this Rule cannot wait teo go
through the regular process before it becomes effective.

CHUCK POLAN

Secretary of Administration and
Chairman, West Virginia
Consolidated Public Retirement Board
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Building 5. Room 1000, Charleston. WV 25308

ANTCAL TISCAD YEZAR
1. Effect of Propesed Rule! Increase Decrease ! CQurrent Next Thersafcs-
Estimared Total Cost § 0 § 0 § 0 $ 0% @
Personal Services 0 ] Q 0 0
Current Expense 8] 0 0 9]
Recairs and 2lterasions 0 a 0 0 G
Ecuimment 0 8] 0 2 Q
Cthar 0 0 ] 0 0

2. Explanation of above estimatas:

N/A

3. Chiechives of these rules:

Operation of the new Consolidated Public Retirement Board and

operation of the new teachers' defined contribution retirement plan.
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preservaticn of public peacs, health, salety Cr welZars.

The statutes requires certain rules to promulgated by July i, 188%,

with respect to the operation of the Board, the adoption of the existing

rules of the various retirement systems, and the minimum requirement and

investment options under the Teachers' Defined Contribution Retirement

System. Further, additional plan requirements must be adopted by ire
Board before the Internal Revenue Service will issue a faborable

determination letter regarding the Teachers' Defined Contribution
Retirement System. Accordingly, this Rule cannot wait to go through

the regular process before it becomes affective.
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5-100-1 - IRS Section 401
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It is important that all contributions to the new teachers' defined

contribution plan be taxed deferred. These rules must be filed in

order to obtain a favorable determination letter from the IRS.




TITLE 162

LEGISLATIVE RULES

SERIES 3

CONSOLIDATED PUBLIC RETIREMENT BOARD

TEACHERS’ DEFINED CONTRIBUTION SISTEM

§ l62-3-1. GENERAL
3-1.1 , cope. The scope of this Series of

Rules

invelves the interpretation, administration, and application ¢f the

Teachers' Defined Contribution System by the Board.

3=-1.2 thority. =- West Virginia Code Section 18-

3-1.3 Filing Date. --
3=-1.4 Effective Date. =--
§ 162-3-2. STATUTORY INCCRPORATION




All of the statutory provisions of Article 7B,
Chapter 18 of the West Virginia Code, 1931, as amended, are hereby
incorporated and are to be deemed as Regulations of the Teachers'
Defined Contributiocn Retirement System by the Board. Further, all
court decisions, opinions cof the Attorney General, and amendments

to the Ccde are hereby incorporated by reference.

§ 162-3-3. LEGAT. STAT

The Teachers' Defined Contribution Retirement System
is a bpody corporate and all business of the System shall be
transacted in the name of the Teachers' Defined Contribution
Retirement System through the Board pursuant to W. Va. Code § 18-

7B-3.

§ 162-3-4. PURPQOSE.

3-4.1 General. The purpose of the Teachers' Defined
Contribution System is to provide a defined contributicon retirement
program which is fully funded on a current basis from Employer and
Member Contributions.

3=4.2 Exclusive Benefit. The System has been created for
the exclusive benefit of the Members and their Beneficiaries
subject to the limitations in W. va. Code § 18-7B-1l1 with respect
to forfeiture. The System shall be interpreted in a manner
consgistent with this intent and with the intention that the System

satisfy the applicable provisions of Section 401 and Section 501




of the Internal Revenue Code of 1586, as amended, with respect to

govarnmental plans.

§ 162-3-5, DEDINITION

Foer the purposes cf the Teachers' Defined
Contribution System, the following definitions shall apply, unlsss
the context clearly requires a different meaning:

3-5.1 "Accrued Benefit" is the amount credited to the
Member's Annuity Account.

3-5.2 "Annuity  Acccunt’ means a two-part - account
established for each individual Member to record the deposit of:
(ly Member Contributions and interest, dividends or other
accumulations credited therecn to the Account on behalf of the
Member (the "Member Account"); and (2) Employer Contributicons and
interest, dividends or other accumulations credited thereon to the
Account on behalf of the Member (the "Employer Account")>

3-5.3 "Beneficiary" means any person, estate or trust who
by operation of law, or under the terms of the System, or
otherwise, is entitled to receive any Accrued Benefit of a member
under the System. A "Designated Beneficiary" means any individual
designated or determined in accordance with Section 162-1-8 of
these Rules, except that it shall not include any person who
becomes a beneficiary by wvirtue of the law of inheritance or
intestate succession,

3=-5.4 "Cash-Out” may be voluntary or involuntary. An

involuntary Cash-Qut is a distribution of an Accrued Benefit to a




former Member which meets the following requirements: (i) the
former Member'a entire non-forfeitable Accrvued Banefit is
distributed to him or her, (ii) the present wvaluve of the non-
forfeitable Accrued Benefit of the Member deces not exceed $3,500,
and (iii) the distribution iz made on acccunt of the Empleyee's
termination of participaticn in the System and no later than thirty
{30) days atfter the end of the Calendar Quarter following such
termination. A voluntary Cash-0Out 1is a distribution of Accrued
Benefit to a former Member which meets the following requirements:
(i) the former Member has voluntarily elected to receive the
distribution, and (ii) the distributicn is made on account of the
Employee's termination of participation in the System and no later
than thirty (30) days after the end of the Calendar Quarter

following such termination.

3-5.5 "Code" means the West Virginia Code of 1831,
as amended.

3-5.86 “Compensation” means the full compensation actually
received by a Member for service from an Employer whether or not
a part ¢f such compensaticn is received from other funds, federal
or otherwise, than those provided by the State or its political
subdivisions. However, compensaticon shall not include the value
cf accrued but unused sick leave or vacation leave.

3=5.7 "Consolidated Board" or "Board" means the West
Virginia Consolidated ©Public Retirement Board created and
established pursuant to w. Va. Code § 5-10D-1 et seq.

3-5.8 "Employer" means the public agency of and within the




State which employed or employs a Member of the Teachers' Defined
Contribution System.

3-5.9 "Employer" Contribution® means an amount depcsited
intc the Member's Annuity Account on a periodic basis coinciding
with the Member's regular pay pericd by or on behalf of an
Employer.

3-5.10 "Existing Employer" means any Employer who employed
or employs a Member of the Teachers' Defined Benefit Retirement
System.

3-5.11 “Forfeiture" means the Employer contributions and
investment income thereon held in the suspension account created
pursuant to W. Va. Ccde § 18-7B-11 that have been irrevocably
forfeited by reason of lapse of time.

3-5.12 “I.R.C." refers to the Internal Revenue Code of
1986, as amended. , _

3-5,13 "Leave of Absence" shall refer to that period during
which the Member is absent without Compensation and for which the
Board has determined the Member to be on a "Leave of Absence"
instead of having terminated his or her employment.

3-5.14 "Member" or "employee" means the following persons,
if regularly employed for full-time service: (a) Any person
employed for instructional service in the public schools of West
Virginia; (b) principals; (c) public school librarians; (d4)
superintendents of schools and assistant county superintendents of
schools; (e) any county school attendance director holding a West

Virginia teacher's certificate; (f) the executive secretary of the




retirement board:; (g) members of the research, extension,
administrative or library staffs of the public schocls; (h) the
state superintendent of schools, heads and assistant heads of the
divisions under his supervision, or any other employee thereunder
performing services of an educational nature; (i) employees of the
state board of education whe are performing services of an
educational nature; (J) any person employed a non-teaching capacity
by the state bcard cf education, any county board of education,
the state department of education or the teachers retirement beoard,
if such person was formerly emplcyed as a teacher in the public
schools; (k) all classroom teachers, principles and educational
administrator in schoecls under the supervision ¢f the department
of corrections, the department of health or the department of human
services; (1) any person who is regularly employed for full-time
service by any county board of education, the state board of
education of the teachers retirement board; and (m) the
administrative staff of the pubklic schools including deans of
instruction, deans of men and deans of women, and financial and
administrative secretaries.

3-5.15 "Member contribution" means an amount reduced from
the employee's regular pay, and deposited into the Member's
individual Annuity Account within the  Teachers' Defined
Contribution Retirement System.

3=-5.16 "Permanent and Total Disability" means a mental or
physical incapacity requiring the absence from employment service

for at least six months. Provided, that such incapacity is shown




by a physician or physicians selected by the Board in accordance
with Section 16Z-1-10 of these Rules.

3=-5.,17 "Plan Year" means the period commencing on the lst
day of July and ending on the 30th day of June, the following year.

3-5,18 "Public schools” means all publicly supported
schools, including normal schools, colleges and universities in the
State.

3=5.,19 "Regularly employed for full-time service" means
enployment in a regular position or job throughout the employment
term regardless ©f the number of hours worked or the method of pay.

3-5.20 "Retirement" means a Member's withdrawal from the
active employment of a participating Employer and completion of all
cenditions precedent to retirement.

3-5.21 "Retirement Age" means a Member who has attained at
least 55 years of age.

3=5.22 "“State" means the State of West Virginia, its
political subdivisions and state agencies.

3-5.23 "Termination Date" means the date on which the
earliest of the follewing events occurs: (a) a Member's Retirement,
(b) a Member's termination of employment as a result of Permanent
Total Disability, (¢) a HMember's death, or (d) a Member's
termination of employment for any other reason.

3-5.24 "Trust” means the Trust created by State law
pursuant to Code § 18-7B-1 gt seq.

3-5.25 "Trust Fund" consists of the Employer and Member

Contributions held by the System and invested in the various




investment opticnz and any income or appreciation thereon,

3-5.26 "Years of Employment Service" means employment for
at least ten montha, & month defined as twenty employment days.
Provided, that no more than one year of service may be accumulated
during any one Plan Year,

§ 162-3.6 ELIGIBILITY FOR MEMBERSHIP

Membership in the Teachers' Defined Contribution
Retirement System shall ke available to any "member" or "employee"
whe is regularly employed for full-time service as defined and

designated in W. Va. Code § 18-7B-~2(5) as follows:

3-6.1 4l) new employees whose emplcoyment commences

on or after July 1, 189%1; and

3-6.2 Any existing member of the Teachers' Defined
Benefit Retirement System whose employment continues beyond July
1, 1991 may freeze their status in the Defined Benefit Retirement
System, The Member may join the Defined Contribution Retirement

System after July 1, 1991 pursuant to W. Va. Code § 18-7B-8.

3-6.3 Any employee who terminates his or her
employment without withdrawal of contributicns, and who was a
member of the Teachers' Defined Benefit Retirement System may re-
join that Defined Benefit Retirement System if he or she is re-

employed within six (6) months with a participating Employer after




the empioyee's previous termination. Otherwise, an employee who
terminates employment without withdrawal of contributions, and is
re~employed with a participating Employer beyond six (§) months
from the date of termination, must Jjoin the Teachers' Defined
Contributicn Retirement System, and all centributions to the

Teachers' Defined Benefit System zhall be frozen.

3-6.4 The restrictions, qualifications, and
allowances set forth in W. Va. Code § 18-7B-7 with regard to

membership are incorpcrated herein.

§ 162-3.7 NTRIBUTIONS TQ THE TRUST
3-7.1 Member Contributiong. Each employee who is a Memker

of the Teachers' Defined Contribution System shall contribute four
and one~half percent (4 1/2%) of his or her gross compensation by
salary reduction. Such Member Contributions shall be picked up by
each participating Employer pursuant to W. Va. Code § 5-10C-1 et
s2g. The Teachers' Defined Contribution Retirement System shall
be subject to I.R.C. § 414(h(2)) [26 U.S.C. § 414(nh)(2)].

3-7.2 Employer Contributicons. Each participating Employer
shall annually make a contribution equal to seven and one-half
percent (7 1/2%) of each Members' gross compensation, A pro-rata
share of the Employer Contributions shall be paid upon each date
that a Member Contribution is made. The Employer Contribution
shall be immediately credited to the Annuity account established

in the name of the Member and held in trust for the benefit of the




Member. Each participating Employer has a fiduciary duty to its
Employees to insure that the Employer Contributicns are timely made
to the Board. 1In the event that any Employer Ccntribution is not
timely made, it shall be a State debt, contracted as a deficit in
State revenues, t¢ be accorded preferred status over other

expenditures.

§ 162-3.8 ADMINISTRATION OF ANNUITY ACCOUNTS

3-8.1 Investments. The amounts allocated to the Employer .

Account and Member Account ©f each Member's Annuity Account shall
be invested by the‘Board in one or more investment options elected
by the Member. EZach Member may elect, in writing, at least fifteen
(15) days kefore the beginning of each calendar gquarter, to have
the balance accumulated in his or her Annuity Account invested by
the Beard in cne or more investment cptions made available by the
Board. Such investment options may include: (a) a money market
fund; (b) a bond fund; (¢) a stock fund; and {d) other investment
ocptions offered by the Board. If the Member elects more than one
investment option, such Member's and Employer's Contributions shall
be allocated to each investment cption in increments of twenty
percent of the total contribution.

3=8.2 Investment in a siﬁgle Fund, The Board may cause
all contributions paid to it by the Employer and Participant, and
any income earned thereon, without distinction between principal
and income, to be held and administered in a single fund. The

Board may adopt reasonable rules for the administration of such

10




common fund and for the determination of the pProportionate interest

of sach Member in the fund.

3-8.3 Evaluation of Assets and Allocation of Changes. The

assets of each investment Fund shall be evaluated at the close of

the last day of each Calendar Quarter of the Plan Year at their
fair market value and the Member Account and Employer Account,
including any Employer Account held in suspense, of each Member's
Annuity Account, shall be adjusted for any net appreciation or net
depreciation in the assets of such Fund and any net income or net
loss of each Fund for such Calendar Quarter, with each individual
Annuity Account of each Member participating in such investment
being credited or charged in a proportionate ratic with each other
Annuity Account with the earnings or losses of such Fund.

3-8.4 Limitations on Allocations to Each Member.

Notwithstanding any other provision of the Teachers' Defined
Contribution Retirement System, the maximum annual addition for any
Plan Year which can be made to an Annuity Account of an individual
Member i1s the lesser of $30,000 (or, if greater, cne-fourth of the
defined benefit dollar limitaticn set forth in I.R.C. § 415(b) (1)
as in effect for the Plan Year) or 25 percent of the Member's
Compensation. The annual addition is the sum of the following of
the Plan Year (which shall be the limitation year for purpese of
I.R.C. § 415) under this and any other defined contribution type
plans maintained by the State or the Employer:
(a) Employer Contributions;

(b) Forfeitures (if applicable); and

11




(c) Member Contributions.

3-8.5 Designation of Beneficjiary. Each Member may

designate from time to time in writing one or more Beneficiaries,
who will receive the Member's vested Accrued Benefir in the event
of the Member's Death. If the Member dies without having made a
Beneficiary designation, the Board shall distribute such benefits

in accordance with Secticon 162-1-8 of these Rules.

S 162-3-9, VESTING.
3-9.1 Member Contributions 100 Percent Vested. The

Accrued Benefit in a Member's Annuity Account comprised of Member
Centributions and Rellover Contributions and earnings thereon of
a Member shall be 100 percent vested at all times.

3=5.2 Vesting Emplover Contributions an Death or

Permanent, Total Disability. If a Member's employment with a

Participating Employer is terminated on account of death or for
Permanent and Total Disability, 100 percent of the Employer
Contributions, with earnings thereon, in the Member's Annuity
Account, shall immediately vest in the Member, or his or her
Beneficiary as the case may be, and shall be distributed or set

aside in accordance with the provisions of Section 10 of these

Rules.

3=-9.3 Employer Account Vesting on Termination. If a

Member's employment is terminated, except for death or Permanent
and Total Disability, the following percentages of the Members

Accrued Benefit in the Employer Account of the Member's Annuity

12




Account shall vest in the Member and shall be distributed to or set
aside for the Member in accordance with Section 10 of these Rules:

VESTED PERCENTAGE

Toctal Years of Employment OF EMPLOYER CONTRIBUTICHNS
At least 6 complete 33 1/3 %

years, but less than

9

At least 9 complete 66 2/3 %

years, but less than

12

At least 12 100 %

complete years

The Accrued Benefit of a Member which is not vested as above
provided shall be retained by the Board in a suspension account in
accordance with Secticn 18-7B-11 of the West Virginia Code.

3-9.4 Partial Vesting. A member who has less than 200
employment days during a Plan Year shall be entitled to partial
vesting credit for purposes of computing Years of Employment
Service based upon the actual number of employment days worked
during a Plan Year. For example, if a Member was a regular
employee of a participating Employer, but only had 100 employment

days during the Plan Year, that individual would be given 1/2 Year

13




of Employment Service {100/200 = 1/2).

3=-9.5 Leave of Absence. The Beoard shall consider =23 an

appreved Leave of Absence any such leave approved by each
participating Employer, pursuant to a written policy <f£ such
Employer, provided that such Employsr provides the Board on an
annual basis, <¢r a more freguent basis if directed by the Board,

a list of all Members who are currently on an approved Leave of

Absence.

3-9.6 Reemployment with Participating Employer., &
Member of the Teachers' Lefined Contributicn System who terminates
employment with a participating Emplcyer and does not withdraw any
funds from or his her Annuity Account and becomes reemployed with
a participating Employer within five years from the date of
terminaticn shall retain his or her previous Years of Emplcyment
Service for purposes of vesting.

3=-9.7 Workers Compensation. Members who are receiving

workers compensation benefits and who are not actively employed and
not contributing to the Teachers' Defined Contribution System shall
not receive any vesting credit until such time as they return to
active employment and commence contributing to the System. The
Beoard will consider a participant on workers compensation as being
on an approved leave ¢f absence therefore allowing reentry into the

defined benefit plan.

§ 162-3-10. DISTRIBUTION OQF BENEFITS
3-10.1 Method of Distribution of Vested Member Annuity

14




Account. The Member shall elect in writing to receive a

digtribution of the vested portion of his or her Annuity Account

in one of the following forms, to the extent not inconsistent with
the applicable provisicens of the I.R.C., (a) a lump-aum
distributicn, (b) a loint and survivoer annuity, (<) an increasing
annuity which provides for the gradual increase in monthly
retirement payments funded solely by the existing current value of
the Member's Annuity Account at the time that the Member's

retirement payments commence, {d) a Cash-Out, and {e) other annuity

forms approved by the Beard. Notwithstanding the preceding, if a

Member's vested Accrued Benefit in his or her Annuity Account at
the time such Member terminates employment (on account of
severance, death, or Permanent and Total Disability) does not
exceed $£3,500, the entire amocunt of such Accrued Benefit shall be
distributed in the form of a Cash-Out within thirty (30) days
following the end of the Calendar Quarter after such termination
of employment.

3-10.2 Time of Distribution. (a) After the Member has

attained Retirement Age, he or she may elect to take Retirement by
notifying the Board or its designee in writing, on a form approved
by the Board, ¢f such intention not less than sixty (60) days prior
to the effective date oflRetirement. If£ the preceding requirements
are met, retirement payments shall commence within thirty (30) days
of the retirement date under such retirement payment option or
cptions provided by the Board and elected by the Member.

(b) If the Member dies, terminates his or her employment with

15




& participating Employer, or has been certified to be permanently
and totally disabled, in accordance with the provisions of the
System, then the first installment, the lump-sum payment or cash-
cut, as the case may be, shall be made no more than thirty (30
days following the end of the Calendar Quarter after the Member or
the beneficiary, as the case may be, files a written election, on
a form approved by the Board, of such intention to receive a
distribution of benefits.

{c) Distributicn shall commence no later than April 1 of the

calendar year following the calendar year in which the Member

attains age 70 1/2.

§ 162-3-11, et seqg. RESERVED
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