SECRETARY OF STATE =1.ED
JOE MANCHIN, III

WEST VI RGINIA Do Not Mark In This Box
2:38
ADMINISTRATIVE LAW DIVISION | ™! F

fom# Leoicp wEST VIRGINA
——————————————————————————— QECRETARY O JTvr=
NOTICE OF RULE MODIFICATION OF A PROPOSED RULE
AGENCY: WYV Consolidated Public Retirement Board TITLE NUMBER: 162

CITE AUTHORITY: Y- Va. Code § 5-10D-1

AMENDMENT TO AN EXISTING RULE:  YES X NO ___
IF YES, SERIES NUMBER OF RULE BEING AMENDED: ___S¢ries3
TITLE OF RULE BEING AMENDED: Teachers' Defined Contribution System

IF NO, SERIES NUMBER OF RULE BEING PROPOSED:
TITLE OF RULE BEING PROPOSED:

THE ABOVE PROPOSED LEGISLATIVE RULES, FOLLOWING REVIEW BY THE LEGISLATIVE RULE MAKING
REVIEW COMMITTEE, IS HEREBY MODIFIED AS A RESULT OF REVIEW AND COMMENT BY THE

LEGISLATIVE RULE MAKING REVIEW COMMITTEE. THE ATTACHED MODIFICATIONS ARE FILED WITH
THE SECRETARY OF STATE,

Z5.80




162CSR3

1 ED

TITLE 162

LEGISLATIVE RULE
CONSOLIDATED PUBLIC RETIREMENT BOARDOY

SERIES 3 - %0
TEACHERS' DEFINED CONTRIBUTION SYsu-:M ETAR

§162-3-1. General.

1.1. Scope. -- The scope of this Rule is the
interpretation, administration and application of the
Teachers' Defined Contribution System by the
Board.

1.2, Authority. -- W. Va, §5-10D-1.

1.3. Filing Date, --

1.4. Effective Date. --

§162-3-2. Purpose.

2.1. General. The purpose of the Teachers'
Defined Contribution System is to provide a
mandatory defined contribution retirement program
for all employees hired on or after July 1. 1991

which is fully funded on a current basis from
employer and member contributions.

2.2, Exclusive benefit. The System has been
created for the exclusive benefit of the members
and their beneficiaries subject to the limitations in
W. Va. Code §18-7B-11 with respect to forfeiture.
The Board shall interpret the system in a manner
consistent with this intent and with the intention
that the System satisfy the applicable provisions of
Section 401 and Section 501 of the Internal
Revenue Code of 1986, as amended, with respect
to governmental plans,

§162-3-3. Definitions.

3.1. For the purposes of the Teachers' Defined
Contribution System, the following definitions
apply, unless the context clearly requires a
different meaning:

1 p 238
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fited-tod hert . ‘

312 3.1.1. “Annuity account” means a
two-part account established for each individual
member to record the deposit of: (1) member
contributions and interest, dividends or other
accumulations credited on the contributions to the
account on behalf of the member (the “member
account™); and (2) employer contributions and
interest, dividends or other accumulations credited
on the contributions to the account on behalf of
the member (the “employer account™).

3+3- 3.1.2. “Beneficiary” means any
person, estate or trust who by operation of law, or
under the terms of the System, or otherwise, is
entitled to receive any accrued benefit of a
member under the System. A “designated
beneficiary” means any individual designated or
determined in accordance with this Rule, except
that it shall not include any person who becomes
a beneficiary by virtue of the law of inheritance or
intestate succession.

314-3.1.3. “Cash-out”maybevotuntary
or—nrmhmtm-y Amr-invohmtary—cash-out—s—=a
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without-the—comsent—of-the—member—and—when

castrout is a distribution of an accrued benefit to a
former member which meets the following
requirements: (1) the former member has
voluntarily elected to receive the distribution of
contributions from the system and (2) the
distribution is made on account of the employee's
termination of participation in the system. andts
made-notater-than-thirty-(36)-days-aftertheend-of
! tomd fottom l ation:

3+5: 3.1.4. “Compensation” refers to all
compensation paid during the plan year as wages,
salary or commissions by a participating employer
to a member including overtime payments and
amounts contributed to any welfare benefit plans
maintained by the employer or by the State through
a reduction in the member's compensation which
pursuant to Internal Revenue Code §125 are not
included in the gross income of the member for the
year in which the amounts are contributed.
However, compensation does not include the value
of accrued but unused sick leave or vacation leave.
Compensation also does not include all
contributions by the employer to the plan and to
any other retirement or deferred compensation plan
maintained by the employer or amounts in-excess

Ed

as-provided-m exceeding the provisions of W. Va.
Code §5-10D-7.

3.1.5 “Employment day” means a day a
member is paid compensation for full-time service

by an existing emplover.

3.1.6. “Existing employer” means any
employer who employed or employs a member of
the Teachers' Defined Benefit Retirement System.

3.1.7. “Forfeiture” means the employer
contributions and investment income on such
contributions held in the suspension account
created pursuant to W, Va. Code §18-7B-11 that
have been irrevocably forfeited by reason of lapse
of time.

3.1.8. “LR.C.” refers to the Internal
Revenue Code of 1986, as amended.

3.1.9. “Leave of absence” refers to that
period during which the member is absent from
his or her employment without compensation and
for which the Board employer has determined the
member to be on a “leave of absence” instead of
having separated from his or her employment.

3.1.10. “Permanent and total disability”
means a mental or physical incapacity from
service as a teacher or current position requiring
a member to be absent from employment service
for at least six (6) months. Provided, that the
incapacity is shown by a physician or physicians
selected by the Board in accordance with this
Rule.

3.1.11. “Plan year” means the period
commencing on the first day of July and ending
on the thirtieth day of June, the following year.

3.1.12.  “Public schools” means all
publicly supported schools, including normal
schools, colleges and universities in the State.

3.1.13. “Regularly employed for full-time
service” means employment in a regular position
or job throughout the employment term regardless
of the numbers of hours worked or the method of

pay.

3.1.14. “Retirement age” means at least
fifty-five (55) years of age for the member.

3.1.15. “State” means the State of West
Virginia, its political subdivisions and state
agencies.

3.1.16. “Termination date” means the
date on which the earliest of the following events
occurs: (1) amember's retirement, (2) a member's
termination of employment as a result of
permanent and total disability, (3) a member's
death or (4) a member's termination of
employment for any other reason.

3.1.17. “Trust” means the trust created by
State law pursuant to W. Va, Code §18-7B-1 et
seq.
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3.1.18.  “Trust fund” consists of the
employer and contributions, member contributions,

and money in any revenue sharing account, hetd-by
optionsandany ineomeorappreetatiomthereor; all

of which are invested in varigus investment options

contributions are timely made to the Board. Inthe
event that any employer contribution is not timely
made, it is a State debt, contracted as a deficit in
State revenues, to be accorded preferred status
over other expenditures. Each participating
employer shall cause the emplover contributions

and are held by the Teachers’ Defined Contribution
System, with _income or appreciation on the

to be paid to the Teachers’ Defined Contribution
System within fifteen (15) days of the end of the

investments.
§162-3-4. Contributions to the Trust.

4.1. Member contributions. Each employee
who is a member of the Teachers' Defined
Contribution System shall contribute four and one-
half percent (4 %) of his or her gross
compensation. Member contributions shall be
picked up by each participating employer pursuant
to W. Va. Code §5-10C-1 et seq. The Teachers'
Defined Contribution Retirement System is subject
to U. S. Internal Revenue Code §414(h)(2) [25
U.S.C. §414(h)2)]. Each participating employer
shall cause the member contributions to be paid to
the Teachers’ Defined Contribution System within
fifteen (15) days of the end of the pay period. Any
participating emplover who fails to make any
payment due the Teachers’ Defined Contribution
System by the fifteenth (15th) day following the
end of the pay period shall be considered
delinquent and may be required to pay earnings lost
on the member contributions at the actuarial rate of
return _determined for the Teachers’ Defined
Benefit Retirement System. Payment for the loss
in_earnings owed by the delinquent employer
commence after the fifteen (15) day grace period
and continue until receipt of the delinauent
member contributions,

4.2. Employer contributions. Each
participating employer shall annually make a
contribution equal to seven and one-half percent (7
/%) of each member's gross compensation. A pro-
rata share of the employer contributions shall be
paid upon each date that a member contribution is
made. The employer contribution shall be
immediately credited to the annuity account
established in the name of the member and held in
trust for the benefit of the member. Each
participating employer has a fiduciary duty to its
employees to insure that the employer

pay period. Any participating emplover who fails
to make any payment due the Teachers’ Defined
Contribution System by the fifteenth (15th) day
following the end of the pay period shall be
considered delinquent and may be required to pay
earnings lost on the employer contributions at the
actuarial rate of return determined for the
Teachers® Defined Benefit Retirement System.
Payment for the loss in earnings owed by the
delinguent employer commence after the fifteen
(15) day grace period and continue until receipt of

the delinquent employer contributions,

§162-3-5. Administration of Annuity Accounts.

5.1. Investments. The amounts allocated to
the employer account and member account of
each member's annuity account shall be invested
by the Board in one or more investment options
elected by the member. Each member may elect;
) ittt ah 5y days-before

o - to have the
balance accumulated in his or her annuity account
invested by the Board in one or more investment
options made available by the Board. The
investment options may include: (1) a money
market fund; (2) a bond fund; (3) a stock fund,
and (4) other investment options offered by the
Board. If the member elects more than one
investment option, the member's and employer's
contributions shall be allocated to each investment
option in increments of five one percent (5%
(1%) of the total contribution.

5.2. Investment in a singhe trust fund. The
Board may cause all contributions paid to it by the
employer and member, and any income earned on
such the contributions without distinction between
principal and income, to be held and administered
in a singte trust fund. The Board may adopt
reasonable rules for the administration of the
common fund and for the determination of the
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proportionate interest of each member in the fund.

5.3. Evaluation of assets and allocation of
changes. The Board shall evaluate the assets of
each investment fund_or other investment options
at the close of the last day of each calendar quarter
of the plan year at their fair market value. The

Board shall adjust the—member—account—and
1 rrchudi ;
hetd—m—suspense;—of each member's annuity

account, including any emplovyer account held in

suspense, for any net apprectation gain or net
deprectatton loss in the value of the assets of the
fund and'anyﬂmncomc—m&ms-of—cach—fmd

5.4, Limitations on allocations to each
member. Notwithstanding any other provisions of
the Teachers' Defined Contribution Retirement
System, except the provisions of W. Va, Code §
18-7B-13, the maximum annual addition for any
plan year which can be made to an annuity account
of an individual member is thetesser-of-$36:660
tor—if—preater,—onc-fourth(4—-ofthe—defined
berefit-dotartimitation—sct-forth—n the amount
specified and indexed in the U. S. Internal Revenue
Code $H5(0)H §415(c)(1) as in effect for the
plan yearj-ortwenty-five—percent—(25%)-of-the
member's—compensation. In no event shall the
annual additions to any member's annuity account
exceed thetesser-of the limitations set forth in this
subsection. The annual addition for a plan year
which is the limitation year for the purpose of U. S.
Internal Revenue Code §415, under this and any
other defined contribution type plans maintained
by the State or the employer is the sum of the
following:

5.4.1. Employer contributions;
5.4.2. Forfeitures (if applicable); and
5.4.3, Member contributions.

5.5. Designation of beneficiary. Each member

may designate from time to time in writing one or
more beneficiaries, who will receive the member's
vested acerwed—benefrt account balance in the
event of the member's death. If the member dies
without having made a beneficiary designation,
the Board shall distribute the benefits—m
accordance-withrthisRute to the member’s estate.

§162-3-6. Vesting.

6.1.  Member contributions one-hundred
percent (100%) vested. The acered-bencfitin-a
member's portion of the annuity account is
comprised of member contributions,
reinstatements, and rollover contributions, and
earnings omrthe-contributionsof amember and is

one hundred percent (100%) vested at all times.

6.2. Vesting employer contributions on death
or permanent and total disability. If a member's
employment with a participating employer is
terminated on account of death or for permanent
and total disability, one hundred percent (100%)
of the employer contributions, with earnings on
such contributions, in the member's annuity
account, is non-forfeitable and immediately vests
o ber—orhi rorbenefici :

be—and-the-Board-shat-distri
e tl ot ) ! e
" G oot Oof-thisRette.

6.3. Employer account vesting on termination.
If a member's employment is terminated, except
for death or permanent and total disability, the
following percentages of-thememberis—acermed
berefit in the employer account portion of the
member's annuity account vest irthe-tembrer and
the Board shall distribute to or set aside the
money for the member in accordance with Section
7 of this Rule.

Total Years of
Employment Service for
Vesting

VESTED PERCENTAGE
OF EMPLOYER
CONTRIBUTIONS AND
EARNINGS THEREON

At least 6 completed years,

but less than 9

33 1/3%

At least 9 completed years,

but less than 12

66 2/3%
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At least 12 completed years 100%

6.3.1. The aecerued—benefit employer’s
portion of the member’s annuity account of a
terminated member which is not vested as provided
in this subsection shall be retained by the Board in
a suspension account in accordance with W. Va,
Code §18-7B-11

6.4. Partial vesting. A member who has less
than two hundred (200) employment days during a
plan year is entitled to partial vesting credit for
purposes of computing years of employment
service based upon the actual number of
employment days worked during the plan year. For
example, if a member was a regular employee of a
participating employer, but only had one hundred
employment days during the plan year, that
individual would be given one half (\4) year of
employment service (100/200 = 4).

6.4.1. Maximum vearly service credit, For
purposes of vesting in the Teachers’ Defined
Contribution Plan, no member shall receive more
than one year total service credit for any fiscal year
due to service being transferred from the Teachers’
Defined Benefit Retirement System to the
Teachers’ Defined Contribution Plan which under

the Rules of both systems could conceivably entitle
him or her to more than one year service credit.

6.5. leave of absence. The Board shall
consider as an approved leave of absence any leave
approved by each the member’s participating
employer, pursuant to a written policy of the
participating employer, provided that the employer
provides the Board on an annual basis, or a more
frequent basis if directed by the Board, a list of all
members who are currently on an approved leave
of absence.

6.6. Reemployment with participating
employer. A member of the Teachers' Defined
Contribution System who terminates employment
with a participating employer amd—does—mot

accoumt and becomes reemployed with a

participating employer withitrfive-(5-yearsfrom
the-date-of terminations retains his or her previous

years of employment service for purposes of

vesting.

6.7. Workers' compensation, Members who
are receiving workers' compensation benefits and
who are not actively—employed—and—not
contributing to the Teachers' Defined Contribution
System shall not receive any vesting credit until
such time as they return to active employment and
commence contributing to the System. The Board
shall consider a member receiving workers'
compensation as being on approved leave of
absence therefore allowing the member’s reentry
into the system.

§162-3-7. Distribution of Benefits.

7.1. Method of distribution of vested member
annuity account. A terminated member shall elect
in writing to receive a distribution of the vested
portion of his or her annuity account in one of the
following forms, to the extent not inconsistent
with the applicable provisions of the Internal
Revenue Code or W. Va. Code §18-7B-12a: (1) a

lump sum dlstrlbutlon 2) a—Jmnt-and—sm-vrv-or

employment: _periodic payments as selected by
the member; (3) a rollover: or (4) any other
annujty forms approved by the Board.

7.2. Time of distribution. The following
provisions applicable to the timing of distributions
are subject to the provisions of W. Va, Code §18-
7B-12a.

retirement—age;—he—or—she—may—cleet—to—take
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F22-7.2.1. Ifthe member dies, terminates
his or her employment with a participating
employer, or has been certified to be permanently
and totally disabled, in accordance with the
provisions of the System, then the Board shall
make the first instahment—the periodic or lump-
sum payment ercash-outasthe-case-may-be;no

o thitty-36 davs foltowinetd ot tl
catendar—quarter—after—the—member—or—the
benefictaryrasthecase-maybefitesa upon written

election of the member or beneficiary, on a form
approved by the Board, of the intention to receive
a distribution of benefits.

7#23- 7.2.2. Distribution shall commence
by the first day of April following the later of: (1)
the calendar year in which the member attains the
age of seventy and one-half (70 '4), or (2) the
calendar year in which the member retires or
otherwise ceases employment with the
participating employer.

F25- 1.2.3. If the member dies after
distributions to him or her has begun but before
his or her entire accrued benefit has been
distributed to him or her, the Board shall
distribute the remaining portion of his or her
accrued benefit from the Teachers' Defined
Contribution Retirement System at least as rapidly
as under the method of distribution previously
established for him or her, if that method is
irrevocable at the time of his or her death.

F2:6-7.2.4. If the member dies before full
distribution of his or her interest commences, then
distributions of the member's remaining accrued
benefit shall be completed by the end of the fifth
(5th) calendar year following the year of his or her
death. However, installment distributions to a
designated beneficiary which begin not later than
the end of the calendar year following the death of
the member comply with this five (5) year
distribution requirement (even though the
installment payments are not completed with five
(5) year of the member's death) if the distributions
are made at a rate which is not longer than that
calculated (by using the rules set forth in the U. S.
Internal Revenue Code Section 401(a)}(9) and the
corresponding Treasury Regulations §1.401(a)(9))
to provide payment of all member's accrued
benefit during the anticipated life expectancy of
the designated beneficiary. Provided that if the
designated beneficiary is the surviving spouse of
the deceased member, the distributions can begin
as long after the member's death as the date on
which the deceased member would have attained
the age of seventy and one-half (70 '4). If the
surviving spouse dies before distributions to the
surviving spouse have begun, the Teachers'
Defined Contribution Retirement System may
make distributions to the beneficiary at the times
as described in this Section as it would have if the
surviving spouse had been a deceased member,

F2-F 7.2.5. For purposes of this Section,
any amount paid to a child of a member will be
treated as if it had been paid to the surviving
spouse of the member if the remaining amount
becomes payable to the surviving spouse when the
child reaches the age of majority.

2a < e ofistall fistribation
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7:6:1.3. Distribution after death of beneficiary.
In the event of the death of a beneficiary (or a
contingent beneficiary, if applicable) prior to the
completion of payments of benefits due the
beneficiary from the plan, the full amount of the
unpaid benefits shall immediately vest in and
become the property of the estate of the
beneficiary.

F7* 71.4. Suspense account for terminated

members. If a member has terminated his or her
employment but his or her employer account is
not one hundred percent (100%) vested, all non-
vested funds in his or her employer account shall
be held in suspense until the happening of the
earliest of the following: (1) the member
returning returns to employment with the a
participating employer; or (2) the-occurrence-of
frve—(5consceutive-one—year-breaks—imrservice
with-respectto-the-member-the member fails to

return to employment with a_participating
employer within five (5) years of the date of
termination. At that time the member's employer
account shall cease to be held in suspense. If a
member has returned to employment with a
participating employer priorto-incurringfive(5)
consecuttveone yearbreakstrserviee within five

(5) vears of the date of termination, and providing

any distribution has been repaid, his or her

employer account which has been held in

suspense shall be restored to his or her credit-tess
) L L.

.3] Sects ot i:Il. " “555
consecutrve-one-year-breaksinsetrviee-oecur; If
the member does not return to employment with a
participating employer within five (5) vears, the
non-vested portion of the employer account held
in suspense shall be irrevocably forfeited and
reallocated in accordance with W. Va. Code
§18-7B-11 for the plan year in which the
forfeiture occurs. The-Board-shatdistribute-tire
vested-portiomrimaccordance-with-the-provistons
of-Seetiomr7Fofthe Rute: The suspension account
shall share in any appreciation, depreciation or net
income or loss as if it were not in suspensesexcept
] i l 1 PIATS c ot
aceruabof-benefits.

78 7.5. Unable to locate member or
beneficiary. If the Board is unable to locate the
member or beneficiary to whom benefits are to be
distributed and reasonableeffortshavebeenrmade
the Board staff has exercised due diligence to find

him or her, including sending notification by
certified or registered mail to his or her last

known address:—Hrthe-Boardmay distribute-the

benefits . \ bearine s
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made, the Board shall allocate the member's
accrued benefits to the default fund. Hoewever-the
All the funds shall be held in the segregated
account default fund for distribution to the member
when located.

79 7.6. Repayment of cash-out. If a member
receives a cash-out distribution from the plan as a
result of ceasing to be an employee, atrdistess-than
one-hundredpercent-(H00%)-vested-asto-hisorher
accrucd-benefit-atthat-time;-he or she may repay to
the plan the cash-out distribution he or she has
received from it,_in full.

§162-3-8. Termination,

8.1. One hundred percent (100%) vesting on
termination of plan. Upon termination or partial
termination of the Teachers' Defined Contribution
Retirement System and Trust by formal action of
the State or for any other reason, or if employer
contributions are permanently discontinued for any
reason, there shall be vested one hundred percent
(100%) in each member directly affected by that
action the amount allocated to the annuity account
of each member, and the Board shall make
payment to the member in cash as soon as
practicable after liquidation of the assets of the
trust.

8.2. Plan merger of consolidation. In the case
of any merger or consolidation with, or transfer of
any assets or liability to, any other plan, each
member in this plan is entitled to receive (if the
surviving plan is then terminated) a benefit
immediately after the merger, consolidation or
transfer which is equal to or greater than the
benefit he or she would have been entitled to
receive immediately before the merger,
consolidation or transfer (if this plan had

terminated).
§162-3-9. Miscellaneous.

9.1. Laws of the State of West Virginia to
apply. This plan shall be construed according to
the laws of the State of West Virginia to the
extent federal laws do not control.

9.2. Filing tax returns and reports. The
Board, or its duly appointed designee, shall
prepare, or cause to be prepared, all tax returns,
reports and related documents, except as
otherwise specifically provided.




