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EMERGENCY AMENDMENT TO AN EXISTING RULE: YES___, NOA_
IF YES, SERIES NUMBER OF RULE BEING AMENDED:
TITLE OF RULE BEING AMENDED:

-

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY: series &

TITLE OF RULE BEING FILED AS AN EMERGENCY: __ Rules for leeting

ABQVE RULE IS BEING FILED AS AN EMERGENCY RULE :I'O BECCME EFFECTIVE UPON
a. ErmD fpproval

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

The statutes reguires certain rules to promulgated by July 1, 1891,

with respect to the operation of the Board, the adoption of the existing

ruies of the various retirement systems, and the minimum requirement and

investment options under the Teachers' Defined Lontribution Retirement

System. Further, additional plan requirements must be adopted by the
Board before the Internal Revenue Service will issue a faborable

determination letter regarding the Teachers' Defined Contribution
Retirement System. Accordingly, this Rule cannot wait to go through

the regular process before it becomes effective.

Use Additional Sheets If Necessary. Mﬂ——




WEST VIRGINIA CONSOLIDATED PUBLIC RETIREMENT Eﬁg?ﬁ
STATEMENT AND FACTS CONSTITUTING TEE EMERGE

On August 31, 1950, the Legislature createdBhdlliedt MiBgpfia
Consclidated Public Retirement Board (herelnafte!g§@$f?§oaﬁa "y to
administer all public retirement plans in the State. #er;EtCode
§ 5-10D-1 et seqg. The Board begins administration of the public
retirement systems on July 1, 1991, except the West Virginia
Teachers Defined Contributicn System which it began to administer
on January 1, 195%1. W. Va. Ccde § 5-10D-1(b). The Bocard was given
the powers to promulgate all rules necessary tc effectuate its
powers, duties and responsibkbilities. In this regard, the Rcard
approved and adopted for filing the attached Emergency Rules at a
regular meeting of the Board held on June 18, 1991. The Board
intends to file for a public hearing within thirty (30) days from
the date the Emergency Rule is filed.

Also effective August 13, 19%0, the Legislature enacted the
Teachers' Retirement Reform Act which created and established the
West Virginia Teachers' Defined Contribution Retirement System.
W. Va. Code § 18-7B-1 et sed. The Board is charged with the
administration c¢f the Teachers' Defined Ceontribution System.
W, Va. Code § 18-7B-5.

The Board was charged with promulgating rules defining the
minimum regquirement for the investment and retirement cptions bv
June 30, 1%9%1. W. Va. Code § 18-7B-9. Further, the Board was

given all powers necessary to effectuate the purposes of the

Teachers' Retirement Reform Act. The primary purpose is to provide




a tax qualified defined contribution retirement system for all
participating members. W. Va. Code § 18-73-4.

In this regard the Bocard has undertaken steps to obtain a
determination letter from the Internal Revenue Service that the
Teachers' Defined Contribution Retirement System is a qualified
retirement systen and subject to tax-deferred status. The Internal
Revenue Service has indicated that the statutery scheme set forth
in Article 7B of Chapter 18 of the West Virginia Code is not
adequate for purpeses of tax qualification in that it does not
address  allocation o©of benefits, Internal Revenue Code § 415
limitations on centributions, and minimum distributicn rules. In
this regard the Board has promulgated Rules in Series 3 (pages 25-
40) with respect te cbtaining a faverable determination letter from
the Internal Revenue Service so that both employer and emplovee
centributions, and investment earnings thereon, will be tax-
deferred.

The new system is effective July 1, 1991, and a favorable
determination by the Internal Revenue Service is needed for
faverable tax treatment for members of the retirement systen.
Accordingly, these rules are required by both state and federal
law and thus constitutes an emergency pursuant to W. Va. Code
§ 29A-3-15(g). Additicnally, the promulgation of these rules is
necessary tc prevent substantial harm in that if the Teachers'
Defined Contribution Retirement System is not a tax qualified plan
then contributions will be currently taxable to participating in

the System,.




In conclusion, the relevant statutes regquires certain rules
to be promulgated by July 1, 1991, with respect to the operation
of the Board, the adoption of the existing rules of the varicus
retirement systems, and the ninimum requirement and investment
cptions under the Teachers' Defined Contribution Retirement System.
Further, additicnal plan requirements must be adopted by the Board
before the Internal Revenus Service will issue a favorable
determination letter regarding the Teachers' Defined Contribution
Retirement Systemn. Accordingly, this Rule cannot wait te go
through the regular process kefore it becomes effective.

Ty

CHUCK POLAN

Secretary of Administration and
Chairman, West Virginia
Consclidated Public Retirement Board
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Rule Tizles . Consolidated Public Retirement Board TSNS 52wt e s

TISCAL NOTET FOR PROPOSEZD RULES

™Te of Rule: | X lLegislative Intarpretive Procedural

Consolidated Public
Agercy Retirement Board Acdress _ Capitol Complex

Building 5, Room 1800, Charleston. WV 25305

‘ ANNTAL FISCAL YEAR
1. Zffect of Proposed Rulel Increase [Decreass| Current Next Thersafcer

cimated Total Cost $ 0 $ 0 $ O I $ 0138 0
Parscnal Services 0 0 0 0 0
Current IXpense 0 Q 0 0 0
Fecairs and Alterations 0 0 0 0 G
Touimment 0 0 0 0 0
Cther 0 0 0 0 0

2. =Zxplanation of a2bcve estimates:

N/A

3. Cbiectives of these rules:

Operation of the new Consoplidated Public Retirement Board and

operation of the new teachers' defined contribution retirement plan.




: Ixplanazien of Cvezall Econamic Imract @ Proposed mulas.

T .
A. Eooronic Immagt on Staca Goveamrment.
None
B. Economic Immact on Political fsubdivisians; Spesific Industries;
Scecific oroups of ciltizens.
None
C. Esznomic Impact oen Citizens/Public at Laxnga,
None
Cate: June 28, 1991

Sicnatuzrs of Agerncy Head or Authorized Recresantative

Ctmt ol '




SATZ: July 1, 1951 aar oy o
Yol RER 540 06
TO: LEGISLATIVE RULI-MAXING REVIZW COMMIBTEI? U657 viRmun
SECRETARY 0F STATE
FRCM: Consolidated Public Retirement Board :
IMZRGENCY RULZ TITLE:
l. Data cf £iling: July 1. 1991
2. Sgagutory authcrisy for zromulgzting tha smergency
rzla: 5-10D-1
3. Date ¢ £illing ©f proseses legislative rule:  Jyly 1. 1991
4. Dces the amergency =ile adept new languags ¢r dces it
azmend <or rspeal a current lecislazive zula?

3. HEas the same or similar emergency mule gravicusly Lean
Ziled and expirad?
No
€. zzta, with particu Ty, these facts and cirgumstances

lLaxiv
whiich make the emergancy zuls necessazy for the immediate
srasexvasion @f public peacs, health, salsty or weliars.

The statutes regquires certain rules to promulgataed by July 1, 1891,

with respect to the operation of the Board, the adoption of the existing

rules of the various retirement systems, and the minimum requirement and

investment options under the Teachers' Defined Contribution Retirement

System. Further, additional plan regquirements must be adopted by the
Board before the Internal Revenue Service will issue a faborable

determination letter regarding the Teachers' Defined Contribution
Retirement System. Accordingly, this Rule cannot wait to go through

the regular process before it becomes effeéfjvE;_{_{_{_{_{_{_{_{_)_¥)__J




7. If zhe emazgency rils was gpromulgatsed in order 2o comply
with a time lizit established v the Ccde or faderal
statuse or ragulation, cita the Ccode provision, faderal
statuta or ragulaticn and time limit eszaklished therain

5-100-1 - IRS 3Section 401

8. Skate, with particulaxiey, thcse facts z2nd cirzcumstances
which maks the eme::ercy ruls necessary ¢ prevent suk-
stantial harm £2 tae public intcarsst.

It is important that all contributicns to the new teachers' definad

contribution plan be taxed deferred. These ruies must be filed in

order to obtain a favorable determination letter from the IRS.
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FRCE OF wusT VIRGHA

SECRETRLY OF 51a7E
LEGISLATIVE RULES
SERIES 2
CONSCLIDATED PUBLIC RETIREMENT BOARD
PROCEDURAIL RULES FOR MEETINGS
§ 162-2-1. GENERAL
2-1.1 Scope. -- The scope of this Series of Rules involves

the procedural functions of meetings and other procedures of the

Board. -t - -

2-1.2 Authority. -- West Virginia Code Section 5-10D-3.
2-1.3 Filing Date, -~
2-1.4 Effective Date. ==

§ 162-2-2. QFFICE

14




The principal office of the Beard shall ke in the
City of Charleston, County of Kanawha, State of West Virginia.
Other offices or places of business may be established whenever

deemed advisable in the judgment of the Board.

§ 162-2-3. BOARD
2=-3.1 Membership, Numbker, Term of Qffice and Compensation.

The Board membership shall consist cf the Governor, or his or her
designee; the State Auditor, or his or her designee; the Secretary
of the Department of Administration, or his or her designee; and
nine additional members to be appcinted by the Governor, by and

with the advice and consent of the Senate, as follows:

(a) four residents of the State who are not members, retirants

or beneficiaries of any public retirement system;

(b) a member, annuitant or retirant of the Public Employees
Retirement System who is or was a State employee;

(c) a member, annuitant or retirant of the Public Employees
Retirement System who is not or was not a State Employee;

(d) a member, annuitant or retirant of the Teachers Benefit

Retirement System;

(e) a member, annuitant or retirant of the Division of Public

Safety Death, Disability and Retirement Fund; and

(f) a member, annuitant or retirant of the Teachers' Defined

15




Contribution Retlrement System.

No more than five of the members appointed by the Governor shall

be members of the same political party.

The terms of office for members appointed by the Governcr
shall be for five years. Of the members initially appointed, three
shall be appeointed for two-year terms, three shall be appointed for
three-year terms, and three shall be appointed for five-year terms.
Thereafter, all members shall serve full five-year terms. A member
appointed because he or she is a member, annuitant or retirant of

that retirement system or fund.

Members of the Board shall be paid or reimbursed for
their necessary expenses actually incurred in the performance of
their duties, but shall receive no compensation for their services
as members or cfficers of the Board. No public employee member
may suffer any loss of salary or wages on account of his or her

service as a member of the Board.

2=3.2 Quorum and Qfficial Action. Pive members of the

Board at the beginning of a meeting shall constitute a quorum, and
the affirmative vote of a majority of the gquorum shall be necessary
for any action taken by vote of the Roard.

2-3.3 Vacangies. In the case of a vacancy on the Board,

16




such vacancy shall be filled within sixty (60) days of the vacancy
from appcintment by the Governor. Any member appointed to fill a
vacancy occurring prior to the expiration of a term shall serve for
the remainder of said term. No wvacancy in the membership of the
Board shall impair the rights cf a guorum to exercise all the

rights and perform all of the duties of the Board.

2-3.4 Designees. When the Governor, the State Auditor or
Secretary of the Department of Administration must absent
themselves from a meeting or other functicn cf the Beoard, he or she
may specify in writing a designee, who shall not be a member of the
Board, te¢ the Chairman. Designees shall have the proxy of the
member <they represent, and shall have the £full authority to
participate and vote at meetings and other actions of the Board in

the stead of that member.

2-3.5 Meetings. The Board shall held regular meetings at
least each three months at the time and place established by the
Board. Emergency meetings cf the Board may be called at any time
by the Chairman or any two members of the Board. The purpose(s)
of an'emergéncy meeting shall be specified in the nctice of the
emergency meeting and no other business may be considered. The
Executive Secretary of the Bocard shall give notice to each member
of the Beard of each emergency meeting by mailing a notice at least
two (2) days before the meeting or by delivering the same on the

day before the meeting, but such notice may be waived if a Board

17




member shall attend in person, or if each Board member shall file
with the records of the meeting, either before or after the holding
of the meeting, a written waiver of notice. Attendance shall not
constitute a wavier of notice if a Board member attends for the
express purpose of objecting to the transaction of business at a

meeting because it is not lawfully called or convened.

In cases of an emérgency meeting which requires immediate
action ¢f the Board, it will be deemed acceptable for a decision
by the Board via telephone conferencing, provided a gquorum is
present during the telephone conference and consideration of the
business transaction In the alternative, telephone voting is
acceptable and a record thereof shall be brought before the next
regularly scheduled meeting for ratification and placement in the

minutes.

2-3.6 Continuation of Meetings. Any regular or emergency
meeting of the Board may be continued without further notice to
such date, hour and place as may be determined by the Board at such
meeting, unless the notice can be given in accordance with
paragraph 2-3.5 above and 2-3.10 below. In the event that a quorum
is not present at such meeting and cannot be obtained within a
reasonable time, such regular or emergency meeting shall be
continued to such date, hour and place as shall then be determined
and announced by the Chairman and notice of such continued meeting

shall be given tc those members not present.

18




2-3.7 Manner of Voting. Each member, or his or her

designee, is entitled to one vote on each questions before the
Board. The voting on all questions at meetings of the Board shall
be by voice vote and the ayes and nayes shall be entered upon the

minutes of such meeting.

2-3.8 Procedure at Meetings. At all regular meetings of

the Board, the following shall be the order of business:

{a) Roll Call

{b)} Approval of minutes of previous meeting

(c) Report of Chairman

(d) Report of Executive Secretary

(&) Unfinished business

(f) New Business

(g) Other Business

(h) Adjournment

i9




In all other respects ncet otherwise provided for in
these Rules, Robert's Rules of Order shall govern the conduct of

all meetings of the Board.

2=-3.9 Minutes Journal. All final action <¢f the Board
shall be journalized, in the form cf minutes, and such journal

shall be cpen to the inspection c¢f the public at all reasonable

times.

2=3.10 Open Meetings and Public Notice of Meetings. All

meetings of the Bcard shall be open to the public, as provided in
Article 9a, Chapter 6 of the West Virginia Ccde, 1931, as amended.
Notice of the time and place of regularly scheduled meetings of the
Board, and the time, place and purpose of all emergency meetings
of the Board, shall be made available, in advance, to the public

and news media as follows:

A. A notice shall be posted by the Executive
Secretary of the Board at the front door of
the place fixed for regular meetings of the
Board of the time and place fixed and entered
or recorded by the Board for the holding cof
regularly scheduled meetings. If a particuler
regqularly scheduled meeting of the Board is
cancelled or postponed, such cancellation or

postponement shall be posted at the front door

20




cf the meeting place as socn as feasible after
such cancellation or postpcnement has been

determined.

B. A notice shall be posted by the Executive
Secretary of the Board at the front door of the
place fixed for regular meetings of the Board
at least forty-eight (48) hours befcore an
emergency meeting is to be held, stating the
time, place and purpcse for which such
emergency meeting shall be held. If the
emergency meeting is cancelled, a notice of
such cancellation shall be posted at the front
door cf the meeting place as soon as feasible

after such cancellation has been determined.

C. Notice of time, pla;e and purpose of all
ragular meetings of the RBoard shall be filed
with the Secretary of State for publication in
the State Register in the manner to allow each
notice to appear in the State Register at least
five (5) days prior to the date of such

meeting.

D. Emergency meetings -- N¢ notice shall be

required of emergency meetings which regquire

21




immediate official action.

S 162-2-4. QFFICERS
Z2-4.1 Executive Officers. The executive officers of

the Board shall be the Chairman, Vice Chairman and Executive

Secretary.

2-4.2 Chairman. The Board shall elect one of its
members as Chairman at the beginning of each fiscal year. The
Chairman shall preside at all meetings of the Board and perform
such other duties as prescribsd by law or by the Board. The

Chairman shall give any bond required by law.

2=-4.3 Vice Chairman. The Board shall elect one of

its members as Vice Chairman at the beginning cf each fiscal vyear.
In the absence or disability of the Chairman, whether temporary or
octherwise, <the Vice Chairman shall assume the duties of the
Chairman. The Vice Chairman shall alsc perform such other duties
as prescribed by law cr by the Board. The Vice Chairman shall give

any bond required by law.

2-4.4 Executive Secrstary. The Board shall appcint

an Executive Secretary of the Board, who shall not be a member of
the Board. The Executive Secretary shall be the chief

administrative and chief fiscal officer of the Board.
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The Executive Secretary shall keep the minutes of
all meetings of the Board; oversee the accuracy of the written
records of the Board; provide copies of approved minutes to the
members of the Board; give notice of meetings of the Board:;
certify, when necessary, the records, proceedings, documents and
resolutions of the Board; and shall perform such other duties as

shall be prescribed by law or by the EBoard.

Except where otherwise required by law, the
Executive Secretary shall keep full and accurate records and
accounts of all receipts, disbursements, credits, assets,
liabilities and general financial transactions of the Board; shall
endorse for collection or deposit to the credit of the Beoard all
bills, notes, checks and other negotiable instruments of the Board
and deposit same in such accounts in such depositories and safe
deposits as may be designated by the Board; shall disburse the
funds of the Board as may be ordered by the general or specific
instructions of the Board; shall report all receipts and
expenditures to the Board at such times as the Bcard may require;
and shall annually prepare and submit to the Board at the close of
each fiscal year a full and complete report or statement of all
moneys received and expended and of the existing condition of the

funds and assets of the Board for such year.

The books, accounts and records maintained by the

23




Executive Secretary shall be subject to inspection by the Board at
any time and to audit by an indspendent certified public accountant

or accountants when determined by the Board or by law.

The Executive Secretary shall be the personnel
officer of the Board and as such, is given full responsibility for
the management and direction of all employees of the Board; to
promulgate and administer management policies; and to generally act

at the direction of the Board.
The BExecutive Secretary shall have such further

duties and authority as required by law or as the Board shall

prescribe, and shall give any bond required by law.
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KEN HECHLER
Secretary of State

MARY P RATLIFF
Deputy Secretary of State

ROBERT E. WILKINSON
Deputy Secretary of State

CATHERINE FRERQTTE
Executive Assistant

Telephone: (304) 345-4000
Corporations: 342.8000

WILLIAM H. HARRINGTON
Chief of Staff

JUDY COOPER
Drrector, Administrative Law

DOMNALD R, WILKES

STATE OF ‘JVEST .‘71R.GIL\WIA Dlrectar, Carparaticns
- SECRETARY OF STATE. . . SHEREE 0N
Charle,ston 25305 (Plus all the voluntaer
o help we can geat}
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NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY CF STATE

AGENCY :

RULE:

DATE RULE FILED AS AN EMERGENCY RULE:

New Rule,

Conscolidated Public Retirement Board

Series 2, Rules for Meetings

July 1, 1991

DECISION NC. 44-21

Following review under WV Code 2%2-3-15az, it is the decision of the
Secretary of State that the above emergency rule be approved. A
copy of the complete decision with required findings is available

from this office.

T At

KEN HECHLER
Secretary of State




KEN HECHLER
Secretary of State

WILLIAM H. HARRINGTON
Chief of Stalf

MARY P. RATLIFF JUDY COOPER
Deputy Sezretary of State Director, Administrative Law
ROBERT £. WILKINSON DONALD R. WILKES
Deputy Secretary of State oo SIA.TE OF YVEST XTIRGINIA. Director, Corporations
CATHER\N@ FREROTTE SECRE’I‘ZXRY OF STATE : SHEREE COHEN
Executive Assistant Special Assistant
Telephone: (304) 3453000 L. B Charleston 25305 (Pius all the voluntear
Corporations: 342:8000 ’ 7 - help we can get)
DECISION EMERGENCY RULE DECISION
(ERD 44-61)
AGENCY: Consclidated Public Retirement Board
RULE: ~ New Rule, Series 2, Rules for Meetings

FILED AS EMERGENCY RULE: July 3, 19891

par. 1 The Consolidated Public Retirement Board (Board) has filed the
above new rule as an emergency.

par. 2 West Virginia Code 2%A-3-a regquires the Secretary of State to
review all emergency rules filed after March 8, 19886. This
review regquires the Secretary of State +to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgation of an emergency rule.

par. 3 Feollowing review, the Secretary of State shall issue a
decision as to whether or not such an emergency rule should be
disapproved [(Z28A-3-a(a)].

par. 4 {A) Procedural Compliance: WV Code 28A-3-15 permits an
agency to adopt, amend or repeal, without hearing., =any
legislative rule by filing such rule, along with a
statement of the circumstances congtituting the
emergency, with the Secretary of State and ferthwith with

the Legislative Rule-Making Review Committee (LRMRCZ).

par. 5 If an agency has accomplished the above two regquired filings
with the appropriate supporting documents by the time the
emergency rule decision is issued or the expiration of the
forty-two day review period, whichever is scocner, the
Secretary of State shall rule in favor of procedural
compliance,




par.

par.

Dar.

par.

par,

par.

8

7

8

3

10

12

The Board filed this emergency rule with supporting documents
with the Secretary of State July 1, 1881 and with the LRMRC
July 1, 1991,

It is the determination of the Secretary of State that the
Board has complied with the procedural requirements of WV Code
E22A-3-15 for adoption of an emergency rule.

(B) Statutory Authority -- WV Code §5-10D-1(e) reads:

{e) The consolidated public retirement board shall have all
the powers, duties, responsibilities and liabilities of the
public employees retirement system established pursuant to

articie ten, chapter five of this code; the teachers
retirement system established pursuant to article seven-a,
chapter eighteen of this code; the teachers’ defined

contribution system established pursuant to article seven-b,
chapter cighteen of this code; the death, disability and
retirement fund of the department of public safety created
pursuant to article two, chapter fifteen of this code, and the
Jjudges’' retirement system created pursuant to article nine,
chapter fifty-one of this code and thelir appropriate governing
boards. The conpsclidated public retirement beard may
preomuigate all rujes necessary to effectuate its powers,
duties and responsibilities: Provided, That the board nay
adopt any or all of the rules and regulations, previously
promuigated, of a retirement system which it administers.

It is the determination <¢f the Secretary of State that the
Board has not exceeded its statutory authority in promulgating
this emergency rule.

(C} Emersgsency WV Code 284-3-15{(g) defines "emergency'" as
follows:

(g) For the purposes of this section, an emergency exisits
when the promulgation of a rule is necessary for the immediate
preservation of the public peace, health, safety or welfare or
is necessary to comply with a time limitation established by
this code or by a federal statute or regulation or to prevent
substantial harm to the public Interest.

There are essentially three classes of emergency broadly
presented with the above provision: 13 immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only document to the satisfaction of the Secretary
of State that there exists a nexus between the proposal and
the circumstances creating at least one of the above three
emergency categories.

The facts and circumstances as presented by the Beoard are as
follows: }




par.

rar.

13

14

The statutes reguire certain rules to be promulgated by July
i, 1691, with respect to the operation of the Board, the
adoption of the existing rules of the various retirement
systems, and the minimum reguirement and investiment options
under the Teachers’ Defined Contribution Retirement systen.
Further, additional plan regquirements must be adopted by the
Board before the Internal Revenue Service will issue a
favorable determination 1etterﬁneg§rdfhg_the Teachers’ Defined
Contribution Retirement System.” Accordingly, this Rule cannot
wait to go through the regular process before 1t becores
effective.

It is the determination ¢f the Secretary of State that this
proposal gualifies under the definition of an emergency as
defined in §2%A-23-15(g). . . "time limitation”

This decision shall be cited as Emergency Rule Decision 44-91
or ERD 4£4-91 and may be cited as precedent. This decision is
available from the Secretary of State and has been filed with
the WV Economic Development Authority, the Attorney General
and the Legislative Rule Making Review Commission.

T

EEN HECHLER
Secretary of State

[=4
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