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WEST VIRGINIA CONSOLIDATED FUEBLIC RETIREMENT BQARD
STATEMENT AND FACTS CONSTITUTING THE EMERGENCY

On August 31, 1850, the Legislature created the West Virginia
Consolidated Public Retirement Board (hereinafter the "Board") to
administer all public retirement plans in the State. W. Va. Code
§ 5-10D-1 et seg. The Board begins administration of the public
retirement systems on July 1, 1991, except the West Virginia
Teachers Defined Contribution System which it began to administer
cn January 1, 18%1. W. Va. Ccde § 5-10D-1(b). The Board was given
the powers to premulgate all rules necessary to effectuate its
powers, duties and responsibilities. In this regard, the Becard
approved and adecpted for filing the attached Emergency Rules at a
regular meeting of the Bocard held on June 18, 1991. The Board
intends te file for a public hearing within thirty (30) days fron
the date the Emergency Rule is filed.

Alsc effective August 13, 1990, the Legislature enacted the
Teachers' Retirement Reform Act which created and estaklished the
West Virginia Teachers' Defined Contrikbution Retirement System.
W. Va. Code § 18-7B-1 et seg. The Board is charged with the
administration of the Teachers' Defined Contribution System.
W. Va. Code § 18-7B-5.

The Board was charged with promulgating rules defining the
minimum requirement feor the investment and retirement options by
June 30, 1%91. W. Va. Code § 13-7B-9. Further, the Board was
given all powers necessary to effectuate the purpcses of the

Teachers' Retirement Reform Act. The primary purpcse is to provide




a tax qualified defined contribution retirement system for all
participating members. W. Va. Code § 18-7B-4.

In this regard the Bcard has undertaken steps to obtain a
determination letter from the Internal Revenue Service that the
Teachers'! Defined Contributioen Retirement System is a qualified
retirement system and sukject to tax-deferred status. The Internal
Revenue Service has indicated that the statutory scheme set forth
in Article 7B of Chapter 18 of the West Virginia Cocde 1is not
adequate for purpeoses of tax qualification in that it does not
address alleccation of benefits, Internal Revenue Code § 415
limitations on contributicns, and minimum distributien rules. In
this regard the Board has promulgated Rules in Series 3 (pages 235~
40) with respect te obtaining a favorable determination letter from
the Internal Revenue Service so that koth employer and employee
contributicns, and invesiment earnings thereon, will be tax-
deferred.

The new system 1s effective July 1, 1991, and a favorable
determination by the Internal Revenue Service 1is needed for
favorable tax treatment for menbers of the retirement system.
Accordingly, these rules are required by both state and federal
law and thus constitutes an emergency pursuant to W. Va. Code
§ 29A-3-15(g). Additionally, the promulgation of these rules is
necessary to prevent substantial harm in that i1f the Teachers'
Defined Contribution Retirement System is not a tax qualified plan
then contributions will be currently taxable to participating in

the System.
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In ceonclusion, the relevant statutes regquires certain rules
to be promulgated by July 1, 1991, with respect to the operation
of the Beoard, the adopticn of the existing rules of the various
retirement systems, and the ninimum requirement' and investment
options under the Teachers' Defined Contribution Retirement Systen.
Further, additional plan requirements must be adopted by the Board
before the Internal Revenue Service will 1issue a favorable
determination letter regarding the Teachers' Defined Contributioen
Retirement System. Accordingly, this Rule cannot wait to go
through the regular process before it beccmes effective.

Date: W

CHUCK POLAN i

Secretary of Administraticn and
Chairman, West Virginia
Consclidated Public Retirement Beoard




A22ENDIZE 3
FISZAL NOQTEZ FOR PRUPCSED mRYULES
mule . Tizle: Consolidated Public Retirement Board

e of mule: X Legislative Intarpretive Procecural

Consclidated Public
Agercy . Refirement Board Acdress  Capitol Complex

Building 5., Room 1000. Charleston, WV 25305

ANTRL FISCAL YEAR
1., Effect of Proposed Rule Increase Degreasa) Current Naxt Thersafzar

Estimared Towal Cost $ 0 $ 0 $ 0 $ 08 0
Farscnal Services 0 0 0 0 g

urrant ExXpense 0 0 a 0 8
Pecairs and Alzeraticns 0 0 0 C
Zouipment 0 g 0 0 a
Cther ¢ 0 0 0

2. EZxplanaticon of abgve sstivatsas:

N/A

3. Chjectives ¢f these rules:
Operaticn of the new Cconsolidated Public Retirement Board and

cperation of the new teachers' defined contribution retirement plan.




4. Ixplanasicn of Cverall Econcmuic Inmact oOf Proposed mule.
A. Economic Imract ol Staca Goveartment.

Hone

B. Ecenomic Immacs on Political Sukdivisicns; Specific Industries:;
Specific groups of citizers.,

None

C. Zoonanic Impact on Citizens/Public at large,

None

Caxta: June 26, 1991

Sicraturs of Agency Head or Authorizsd Reprasentative

Clnd ok




DATE:

TO:

FROM:

July 1, 1991

- LEGISIATIVE RULE~MAXING REVIEW COMMITTEE

Ccnsolidated Public Retirement Board

LEGISLATIVE RULE TITLE:

1.

Authcrizing statute(s) citation

W.Va. Code Sections ©5-10D-1 et seq.; 18-7B-1 et seg.; 29A-3-1 et seq.

=

Date filed in State Register with Notice ¢f Hearing:

Comment Period to August 26, 1991

What other notice, including advertising, did you give
of the hearing?

Neane.

Date of hearing{s):

Attach list of persons who appeared at hearing, comments
received, amendments, reascons for amendments.

Attached No comments received X

Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
(be exact)

Name and phone number(s) cof agency person{s) to contact
for additional information:

James L. Sims, Executive Secretary

Consolidated Public Retirement Board

Capitel Complex, 81dg. 5, Room 1000

Charleston, West Virginia 25305
304-348-2031




If the statute under which you preomulgated the submitted
rules requires certain findings and determinations to be .
made as a condition precedent to their promulgation:

a.

Give the date upon which you filed in the State
Register a notice of the fime and place of a
hearing for the taking of evidence and a general
description of. the issues to be decided.

NA

Date of hearing: NA

©on what date did you file in the State Register the
findings and determinations regquired together with
the reasons therefor?

NA

ttach findings and determinations and reasons:

ttached NA




TITLE le2

LEGISLATIVE RULES

SERIES 1

CONSOLIDATED PUBLIC RETIREMENT BOARD

GENERAL PROVISIONS

§ 162-1-1. ENERAT,

1-1.1. cope. The scope of this Series cof Rules inveolves

the enabling legislation and general administrative criteria of the

Consclidated Public Retirement Board, hereinafter referred to as

"Board".

1-1.2 . Authority. -- West Virginia Code Section 5-10D-
1, et seq

1-1.3 Filing Date. --

1-1.4 Effective Date. --
§ 162-1-2. .. CONSOLIDATED PUBLIC RETIREMENT ZQARD

1-2.1 All of the statutory provisions of Afticle 10D,




Chapter 5 of the Code of West Virginia, 1531, as amended, and any
court decisions, opinions of the Attorney General, and amendments

therecf are hereby incorperated as Rules of the Board.

1-2.2 The Board shall determine all other Rules that
are necessary for its administration and the administration of the
Teachers Defined Contribution Retirement System (§18-7B-1, et
seqg.); Teachers Defined Benefit Retirement System (§18-7A-1, et
seqg.); Public Employees Retirement System (§5-10-1, et seqg.);
Judges' Retirement System (§51-95-1, et seq.); and the Department

of Public Safety, Death, Disability and Retirement Fund {(§15-2-2%,

el seqg.).

1-2.3 The Public Employees Retirement Act as it
relates to the Teachers Defined Benefit Retirement Act contained
in West Virginia Code Article 13, Chapter 35, applicable =to

reciprocal service is incorpcrated herein by reference.

§ 162-1-3. ADCPTION AND RATTIFICATION

1-3.1 Pursuant to West Virginia Code 5-10D~1(a) the
Board hereby adopts, incorpcrates, and ratifies, as its own, all
procedural and substantive rules, if any, of the Teachers Defined
Benefit Retirement System, Public Employees Retirement System,
Judges' Retirement System, and the Public Safety Death, Disability,

and Retirement Fund as of July 1, 1991. These Rules shall




supersede any previocusly adopted Rules or Regulations where

applicable.

1-3.2 The Board further adopts and ratifies as its
official action all of the procedural Rules, Resclutions, and
decisions as applicable to the Teachers Defined Contribution System

from January 1, 1991 up tc and including June 30, 1891.

1-3.3 . ‘The Board hereby adopts and assumes all of the
outstanding business pending before the previcus Boards of the
Teachers Defined 3Benefit Retirement System, Public Employees
Retirement System, and the Public Safety Death, Disability, and
Retirement Fund as of July 1, 1851. The Board adcpts and assumes
all the business pending with the State Auditer as it relates to

the Judges' Retirement System.

§ 162-1-4. .~ AMENDMENTS

1-4.1 The Board shall have the power to make, alter,
amend, suspend and repeal the Rules of the Board by a vote of not
less than a majority ©f a quorum of its members at any regular
meeting of the Board provided at least ten (10) days notice of such
purpocse is given. A quorum shall have the power to make, alter,
amend, suspend or repeal the Rules of the Board at any emergency
meeting of the Beoard, provided at least ten (10) days notice of the

purpcse to make, amend, alter, suspend or repeal the Rules in whole




or in part at such meeting is given, and of the substance <¢f the
proposed action shall be announced. No amendment of the Rules may

be made at any emergency meeting.

1-4.2 These Rules shall be enacted as Emergency
Rules. As such, these Rules may only be amended by a majority of

the members <f the Board as specified in Rule 1-4.1,

1-4.3 To the extent that any legislative actiocn
changes or alters any Rule contained herein, that Rule shall ke

deemed amended automatically by such legislative action.

1-4.4 Unless cotherwise stated in the motion of the
Board, any amendment to these Rules must specify the effective date
of such amendment which shall be no sconer than thirty (30) days
following adoption by the Board, although approval by the Secretary

cf the State may be at a later date.
§ 162-1-5. MISCELLANEQOUS

1-5.1 Fiscal Year. The Zfiscal year of the Board

shall comménce on the lst day of July and shall end on the 30th day

of June the following year.

1-5.2 Books, Records, and Minutes. The records of

the Board shall be open to public inspection at all reasonable.




times, subject to any applicable privilege and/or limitation under
any Freedom of Information Act. All final actions of the Board
shall be kept in the form of minutes, and sald minutes shall be

open for inspection by the public at all reasonable times.

1-5.3 Contracts. All contracts and obligations of
t+he Board shall be signed by the Chairman or other officers or
employees of the Board authorized to execute contracts c¢r other

cbligations of the Board.

1-5.4 indemnification,. The Board shall, to the
fullest extent allowed by law, indemnify and reimburse each present
and future member, officer, employee or agent of the Bocard against
loss for all expenses, including without limitation attorney fees,
judgments, fines, taxes and penalties and interest thereon, for
their official acts as a Board member, officer, emplcyee cr agent,
and if the Board determines that a settlement c¢f any action, suit
of proceeding is in the best interest of the Board, all amounts
paid in effecting such settlement, other than amcunts paid by the
Board itself, reasonably incurred by him or her in connection with
or arising out of any action, suit cor preceeding in which he or she
may be involved by reason of his or her being or having been a
member, officer, employee or agent of the Board; provided, however,
that such indemnity shall not include any expenses incurred by any
member, officer, employee or agent with respect to matters as to

which he or she shall be finally adjudged in any such action, suit




or proceeding to have been guilty of or liable for gross
negligence; willful misconduct or criminal acts in the performance
0f his or her duties fcr the Board. . The fergoing right of
indemnification shall inure to the benefit of the heirs, executors
or administratcrs cf each such member, officer, employee or agent
and shall be in addition to all other rights to which such member,

officer, employee or agent may be entitled as a matter of law.

1-5.5 Insurance. To the extent possible, the Board
shall obtain necessary liability insurance coverage from the West
Virginia Board <¢f Risk and Insurance Management to cover ltself,
its members, officers, employees and agents in the performance of

its duties as trustees for the heretofore named Retirement Systems.

1-5.6 ° Conflict of Interest. The Board shall maintain
constant vigilance against conflicts of interest, or the mere
appearance of conflicts of Iinterest. No officer, member or
employee of the Board shall be financially interested, directly or
indirectly, in any contract of any person cor corporation with the
Board, or in the sale of any property, real or perscnal, to or from
the Board, provided, that this provisicn shall not apply to
contracts or purchases of property, either real or personal,
commodities or services between the RBoard and any governmental

agency.




§ 162-1-6. ADMINISTRATTIVE EXPENSES

1-6.1 The Beard authorizes and shall create a
Consolidated Public Retirement Board Expense Fund which shall be
funded by an assessment against the Teachers Defined Benefit
Retirement System, PFublic Employees Retirement System, Judges'
Retirement System, and the Public Safety Death, Disability, and
Retirement Fund for payment cut of earnings in an amcunt determined
by the Board, per year for each active employee, retirant, and

beneficiary receiving benefits.

i1-6.2 All administrative costs of the Board,
including, bkut not limited to, salaries and employee benefits,
shall ke paid from the Expense Fund. However, any indemnification
required pursuant to § 162-1-5.4 shall be paid from the particular

Retirement System affected.

1-6.3 The administrative expense fund shall not be
subject to satisfacticn of any judgment or award against any of
the Retirement S8Systems, and such judgment or award shall be
satisfied from assets of that particular Retirement System against

which it is levied.

§ 162-1-7,

1-7.1 The Legislature has previocusly expressed its




intent that benefits from any Public Retirement System should be
exempt from legal process when 1t enacted West Virginia Code § 5-
10-46 {PERS), § 18-7A-30 and § 18-7B-18 (Teachers), § 51-9-14
(Judges'), and § 15-2-26 (Public Safety). Accordingly, the Board

hereby adopts such provisions of Legislative intent.

1-7.2 The monies in each of the Retirement Systems
and the right of a person to receive any benefit, whether it be an
annuity, return of retirement contributions, or other benefit,
shall not be subject to execution, attachment, garnishment, the
operation c¢f bankruptcy or other insolvency laws, State or
municipal tax, or any cther legal process whatscever; and shall not
be assignable nor transferable by any employee, retirant, or

beneficiary.

1-7.3 In case c¢f divorce or legal separation, the
annuity, return of retirement contributions, or other provisions
available to a member, retirant or beneficiary of any Retirement
System may ornly be divisible as provided herein. The Bcard shall
not honor any Qualified Domestic Relations Order except as provided
by State law or as entered as a matter of record by the West

Virginia Child's Advocate Office.

In cases of divorce or legal separation whereby
the member's or retirant's interest iIn his o©or her retirement

account is subject to division pursuant to demestic relation law,




that portion cf the member’'s or retirant's retirement account which
is subject to division by the Court shall be determined by using
the following formula, but only after the benefits are available
tec the member or retirant: a former spouse's interest shall be
cemputed by multiplying the actual value of the retirement account
by a fraction, the numerator being the number of years of
contributing service incurred during the marriage, and the
denominator being the total number cof years of contributing service

towards the pension.

In cases cf divorce or legal separaticon wherein the
Court of record enters a division order in accordance with the
formula above, the Retirement System affected shall make separate
payments to the retirant and the former spouse in accordance with

that order based upen the aforementiconed formula.

1-7.4 - Should a member of a Cefined Benefit System be
covered by a group insurance or prepayment plan participeted in by
a participating public employer, and shculd he be permitted to, and
elect to, continue such coverage as a retirant, he may authorize
the Board to have deducted from his annuity the payments required
of . him to continue coverage under such group insurance or

prepaymaent plan.

1-7.5 A participating public employer iIn any
Retirement System shall have the right of setoff for any proven

claim arising from embezzlement by, or fraud of, a member, retirant




or beneficiary.

§ 162-1-8. DEATH BENEFITS

The several Retirement Systems to be administered
by the Board have varying and different denominations of who a
survivor beneficiary may be if the member dies pricr to retirement
and following retirement. In these times of diverces and
separations, it is necessary fcor the Board to adopt a procedure for

payment <f death benefits.

1-8.1 The terms "spouse", "widow", "sole refund
beneficiary", and "beneficiary with an insurable interest" shall
all.mean the person who the member has designated in writing as of
the date of his or her death. Notwithstanding any cther term to
the contrary contained in the statutes of the several Retirement
Systems, that person shall be known as the "designated beneficiary"
and shall be entitled to the benefits as specified by the Option

selected under each Retirement System.

1-8.2 If, upon the death of a memker or retirant, a
dispute arises between two or more people who claim beneficiary or
survivor benefits, the Becard may make payment tc the duly
registered legal representative cf the estate of the deceased
member or retirant. Payment may only be made upon submission of

written proof of the representative of the estate, generally

10




incorporated in a probate court order. The Board will accept the
Last Will and Testament of the deceased member or retirant for the

purpcses of payment to the estate under this Rule.

1-8.3 If the last designated beneficiaries ¢f a member or
retirant are children under the age cf emancipaticn, but who have
reached their majority by the time of death, payment will always
be made pursuant to a court order or agreement entered iInto by the
children o©of the member or retirant. If the designated
beneficiaries are children who have not reached their meajority,
payment will be made only to the court appeinted guardian ad litem

as specified in appropriate legal proceedings.

1-8.4 Except under joint and survivor options, a member
or retirant may retain the right of selecting his or her designated

beneficiary at any time.
§ 162-1-5. TRAVEL EXPENSE RULES

The members of the Board and any employee or agent
thereof shall be subject to the Governcr's Travel Rules and

Regulations.

§ 162-1-10. DISABILITY DETERMINATION

The different Retirement Systems may determine

11




disability entitlement in a manner incensistent with other Systems.
Accordingly, the following Rules shall be applicable to the
determination ocf disability entitlement to the Teachers' Defined

Contribution System and any other System as determined by the

Board.

1-10.1 There is hereby established a standing sub-committee
of the Beoard, to be appointed by the Chairman, to review, consider,
and recommend to the £full Board applications for disability

determination under any of the Systems administered by the Board.

The member may present any and all medical reports
or other medical information to the sub-committee and may appear
in person, or by his or her perscnal representative, to present the
applicaticn. The sub-committee reserves the right to refer the
member to a physician of its choice to determine the degree of
disability, cause of disability, or any other medical guestions

that may arise.

1-10.2 The sub-committee may accept as prima facie evidence
of total disability any award that a member may have received from
the U. 8. Social Security Administration, the Commissioner of the
State of West Virginia Wozrkers' Compensatien Fund, or any other
Federal or S8State agency that is empowered to declare a person
permanently and totally disabled from his usual

and customary employment.

12




1-10.3 " With regard to the Teachers' Defined Ceontribution
System, the number of years 0f credit iIn service shall not be a
determining factor. A member cof that System, upcn the finding of
permanent and tctal disability, shall receive all contributions to
his cr her annuity account that have been made since he or she
joined the System. Thereafter, the member shall not be entitled
to any annuity and the former employer is relieved from any future
contributions on behalf of that member. A member is not precluded
from re-joining the System if his or her condition improves and he

or she is re-employed by a participating employer.

1-10.4 The method of disability determination set forth
within this Section is not to be considered as superseding any
other method of determination of disability heretofore utilized by

any System administered by the Board. -

1-10.5 Based upon the evidence presented to the sub-
committee, the sub-committee shall make a recommendation to the
Board as to whether or not a permanent and total disability

determination may be made for that member.
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