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EMERGENCY RULE QUESTIONNAIRE
DATE: August 18, 2005

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: (Agency Name, Address & Phone No .) West Vu’glma Conservation Agency

1900 Kanawha Blvd. East Charleston, WV 25305 (304) 558-2204

EMERGENCY RULE TITLE: 63CSRI Legislative Rule State Conservation Commuttee

1. Date of filing August 18, 2005
2. Statutory authority for promulgating emergency rule:

§19-21A §1921R

3. Date of filing of proposed legislative rule: August 18, 2005

4. Does the emergency rule adopt new language or does it amend or appeal a current _

legislative rule? Amendscurrentlegislative rule

5. Has the same or similar emergency rule previously been filed and expired?
Na
6. State, with particularity, those facts and circumstances which make the emergency rule

necessary for the immediate preservation of public peace, health, safety or welfare,

session of the Leglslature in the year two thousand ﬂve




If the emergency rule was promulgated in order to comply with a time limit established by
the Code or federal statute or regulation, cite the Code provision, federal statute or
regulation and time limit established therein.

MLLA.
ANTTN

State, with particularity, those facts and circumstances which make the emergency rule
necessary to prevent substantial harm to the public interest.

Senate—E 510 ~passed-aurtpe-the-repulbar legisia e-session2005 a3 e-authoritya
§19-21A4-g-8 _"To promulgate emergency and legislative rules to effectuate the




WEST VIRGINIA | : Do Not Mark In This Box
SECRETARY OF STATE - By
BETTY IRELAND TILED
AOMINISTRATIVE LAW DIVISION | Wy 2q g 3 s,
Fom #3 ' . —_—
““““““““““““““““““““““““ SEcke FR L RNIA

NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
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CITE AUTHORITY- §19-214, §19-21B
AMENDMENT TO AN EXISTING RULE: vEs_ X NO_—.

* IF YES, SERIES NUMBER OF RULE BEING AMENDED:__63CSRI

TITLE OF RULE BEING AMENDED: State Conservation Committee

IF NO, SERIES NUMBER OF RULE BEING PROPOSED:

‘TITLE OF RULE BEING PROPOSED:

THE ABOVEPROPOSED LEGISLATIVE RULEHAVING GONETO A PUBLICHEARING OR A PUBLIC
COMMENT PERIOD ISHEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE FOR

THEIR REVIEW., : @
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QUESTIONNAIRE

“Please include a copy of this form with each filing of your rule: Notice of Public Hearing or Comment Period; Proposed
' Rule, and if needed, Emergency and Modified Rule.) - - '

DATE: July 27, 2005

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROMI(Agency Name, Address & Phone No )MLESMLQEE_CQDSEIMDD-AQF‘“P Y.
1900 Kanawha Blvd East
Charleston, WV 25305

L AN T T e LI

(S0 006=220

LEGISLATIVE RULE TITLE: 83CSR1 Legislative Rule State Conservation Committee—

1. Authorizing statute(s) citation  §19-21A §19-218

.. a  Date filed in State Register with Notice of Hearing or Public Comment Period:

Public Comment Period notice filed June 24, 2005

b.  What other notice, including advertising, did you give of the hearing?

Notice of public comment period posted on agency web page { www.wvca.us ), 14 Conservation

 District web pages and publicly posted at all District offices. Copies distributed to WV
Department of Agniculture, WVU EXtension service, WV DEP, WV LIVISion of Forestry, USDA
Natrual Resources Conservation Service.

¢.  Date of Public Hearing(s) or Public Comment Period ended:

Public Comment Period ended July 25, 2005.

d.  Attach list of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Atftached X No comments received




e.  Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

July 28, 2005

f  Name, title, address and phone/fax/e-mnail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

Truman R. Wolfe, Fxecutive Director
Carolyn A, Hefner, Legislative Liasion
Robin A. Holstein, Legislative Specialist
WV Corservaton Agency

1900 Kanawha Bivd E

Lhardeston WV 25305

Phone (304) 558-2204

Fax (304) 5658-1635

g IF DIFFERENT FROM ITEM ‘P, please give Name, title, address and phone -
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this
rule: (Please type)

Carolyn A. Hefner. |egislative Liasion
Robin A. Holstein, Legislative Specialist

If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:

a.  Give the date upon which you filed in the State Register a notice of the time and place .
of a hearing for the taking of evidence and a general description of the issues to be
decided. '

BLLA
TRITY




Date of hearing or comment period:

Public Comment Period June 24, 2005 through July 25, 2005

On what date did you file in the State Register the findings and determinations required
together with the reasons therefor?

July 28, 2005

. Attach findings and determinations and reasons:

Attached Yes




West Virginia State Conservation Comimittee
‘State Conservation Agency

SUMMARY OF PROPOSED CHANGES

Rule Title:  63CSRI1 —~ State Conservation Committee Regulations63CSR1 — State
Conservation Comunittee Regulations '

A. AUTHORITY: WV CODE §19-21A-3
B. SUMMARY OF RULE:

This rule establishes procedures for creating a conservation district and the election and
appointment of conservation district supervisors to the State Conservation Committee and
the State Conservation Districts, the expenditure of funds by the State Conservation
Committee for watershed programs and compliance with the West Virginia Open
Governmental Proceedings Act. '

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE REVISIONS:

Promulgation of this rule is necessary in order for the State Conservation
Committee and Conservation Agency to comply with election requirements of the
U.S. Constitution and passage of SB 670. SB 670 was passed during the 2005
Regular Legislative Session. Changes in this rule re-define the procedures for
appointing and electing District Conservation Supervisors. The revisions
establish the qualifications of a candidate and the term of office.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: 63CSR1 State Conservation Committee Regulations

Type of Rule: X  Legislative _IInterpretive __ Procedural _
Agency: State Conservation Committee,- West Virginia Conservation Agency'
Address: 1900 Kanawha Blvd, E. o |

Charleston, WV 25305

Phone Number: (304) 558-2204 Email:

- e - m

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure

will have on costs and revenues of state government.

There is no anticipated impact on costs and revenues of state government resulting
from the rule changes

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR
Effect of Proposal Increaseercae Increasaecreess Upon Pl implemmetation)
(use =) (use )
| 1. Estimated Total Cost 0.00 0.00 0.00
Personal Services 0.00 0.00 0.00
Current Expenses 0.00 0.00 ' 0.00
Repairs & Alterations 0.00 0.00 0.00
Assets 0.00 0.00 0.00
Other 0.00 0.00 0.00
2. Bstmated Totl ' 0.00 000 0.00




Rule Title: 63CSR1 State Conservation Committee Regulations

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

The above estimates reflect no anticipated changes in costs to administer this rule.

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would not
have a fiscal impact, and/or any special issues not captured elsewhere on this form.

Date: July 28, 2005

Signature of Agency Head or Authorizgd Representative

Truman R. Wolfe, Executive Digéctor
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- LED

TITLE 63

LEGISLATIVE RULE It JAN -4 P 3: 28
STATE SOH. CONSERVATION COMMITTEE

(VT VIRGINIA
SERIES 1 _ SECHRETARY OF STATE
P TION FWESTVIRGINIA ATE ERVATI NC MLﬂTI'EEANDC VA N DISTRICTS
§63-1-1. Genetal.
1.1. Scope. ~ Theselegislativeregulations This rule establishes rules-andprocedures for creating a conservation district and the
i intment of cons ion distri i fef o the StateSetl—Conservanon Committee and the StateSei-l

Conservation Districts, the expenditure of fu e Sta
with the West Virginia Qpen Governmental Proceedings Act

1.2. Authority. ~ W. Va. Code §19-21A and 19-21B.
1.3. Filing Date. ~
1.4, Effective Date. ~

§63-1-2. Procedure for Appointing and Electing District Seil— Conservation Supervisors,

2.1. The governing body of a Seil— conservation district shall consist of the appointed and elected supervisors (W. Va. Code
§19-21A.7).

2.2.A 23-B. Landowners within each county in the district shall nominate and-eleet-a-superviser candidates for the non-partisan
pggl;lgn gf g;;pervtsor to represent fhe county ef mhm the dlsmctsr ;hg governing body (W Va Code §19—2 1A'6) -Hewever—
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63CSR1

subsectio 2 shall nomin i etition whi hhasb en_sign nty-five (25) or more resi

the general elgctlon

2. ifications for coun isor:
24A M minimum of three (3) acres within the co here he or she is running for office.
2.4.B Must reside in nty wh r she i ing for offi
2.4.C Must be an active ¢ ithin n ion district and at least five ears of lan
nagemen ienc
2.4.D Must have a strong working interest in the conservation of natural resources;

24D.1 Muthv knwl f con: ion management practices either from practical

members, JSDA Farm Service Agency.

2.5 2-2CG30. All supervisors shall remain in office until the election or appointment an ing-in theeath-eof
offiee-of the successor or an official resignation has been received in the office of the State Seit— Conservation
Committee.

.6 When a vacancy of an el i 1s, it sh lbeﬁlledb appointme toft e State Con: tion

the unexpired term,
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§63-1-3. Expenditure of Funds by the State Soil — Conservation Committee for Watershed Programs.

3.1. Guidelines-Policy. ~The following pelieies-and-guidelines requirements shall govern the expenditures of
funds by the State 8eil— Conservation Committee for watershed programs that have or may be made available to

it by the state legislature.

3.1.A. State watershed improvement program funds will only be used to aid legally constituted seil
conservation districts or watershed improvement districts in meeting their obligation of facilitating the planning
and operation phase of approved watershed protection and flood prevention programs.

3.1.B. State watershed improvement program funds will be made available only when other funds cannot
be obtained and shall be considered supplementssy supplemental to the capital resources of sponsoring seil
conservation districts or watershed improvement districts in cooperative action with the federal government, local
units of government and communities concerned with approved watershed programs.

2. Expenditures of State Watershed Improvement Program Funds. ~ State watershed improvement
program funds may be spent for the following purposes subject to the procedures outlined in section 3.3 of these
this rules.

3.2.A. Purchase land or easements on a negotiated value and price basis after certification by three3)

sharcholders a state certified appraiser, ene<{—representing—thelandowner, one (1) representative of the
sponsoring seil conservation district and; one (1) representative of the State Seit— Conservation Committee,

that the negotiated value does not exceed a fair market value price.

3.2.B. Purchase land, easements or other right-ofway at values resulting from condemnation
obstructions,

3.2.C. Negotiate with proper officials on the relocation of roads, public utility lines, or similar actions.
3.2.D. Pay court costs, attorney fees or similar expenses directly connected with any of the above actions.

3.2.E. Assist with expenses incurred by seil conservation districts or watershed improvement districts in
the performance of work related to any watershed activities.

3.3. Operating policies to govern the acquisition of land rights and the general use of state funds.

3.3.A. Each seil conservation district or watershed improvement district anticipating a need for
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supplementary state watershed improvement program funds shall prepare and submit to the State Seil
Conservation Committee by June 1 of each year, for its action, a comprehensive plan of procedure and statement
of intent relative to the acquisition of land rights covering such points as:

3.3.A.1. Estimated total fund needs for land rights;
3.3.A.2. Estimated value of local contributions to this phase of the project;
3.3.A.3. Probable recovery value from land sales; and

3.3.A.4. A description of the (1) methods used, or to be used, to determine land values and (2) a
realistic evaluation of the ability of local people to help themselves in the development and completion of a
watershed improvement program.

3.3.B. Title to all property acquired shall be vested in the State Seil— Conservation Committee.

3.3.C. Easement or other land rights shall be obtained either by the local seil conservation district or
watershed improvement district. An up-to-date listing of all easements (state and district) is to be kept in the
district office. Easements should be recorded in the county land records as soon as procured. The list should be
checked against courthouse records biannually to ascertain if property has been sold. If sold, the new owneristo
be contacted and made aware of the easement.

3.3.D. The sale of the land purchased with state watershed funds must be approved in advance by the
State Seil— Conservation Committee.

3.3.E. All land purchased with state funds will be sold, subject to necessary easements, as soon as
practical. Retention of the area in and above a given structure may be kept for public use development on
approval of the State Seil— Conservation Committee.

3.3.F. Prior to the selling of such land, an appraisal shall be made by three{3)}-frecholders a state certified
appraiser, a representing representative of the local sei#l conservation district or the watershed improvement
district and a_representative of the State Seil— Conservation Committee. This appraisal must accompany all
proposals to the State Se#l— Conservation Committee to sell lands acquired with state funds.

3.3.G. Before any property purchased with money from this fund is sold, first refusal shall be given to the
property owner from whom it was purchased or his or her heirs. If the previous owner or his or her heirs choose
not to repurchase the property notice of the sale must be given. The notice shall be paced in three (3) issues at
least a week apart, in a newspaper of general circulation in the seil conservation district or watershed
improvement district affected. The notices are to call for the bids with the property to be sold to the highest
bidder. The State Seil— Conservation Committee reserves the right to reject any and all bids. And, further, the
provisions of this section shall not apply where acquired lands are being sold or disposed for a public use to the
State of West Virginia or its political subdivisions. In lieu thereof, consideration other than the present
commercial or market value of the property may be used as a basis for the sale or transfer.

3.3.H. Proceeds from the sale of land or products from such areas are to be immediately transmitted to
the State Seil— Conservation Committee by the seit conservation district or watershed improvement district.
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3.3.1. Improvements other than items covered in watershed work plans are not to be made duﬁng the
period of seit conservation district or watershed improvement ownership without specific approval of the State
Seil— Conservation Committee,

3.4. Representation of the State Seil— Conservation Committee. ~ The State Seit— Conservation
Committee may appoint and authorize a subcommittee, including its Executive Secretary, to act for the
Committee in any matters related to this subject.

§63-1-4. Procedures for Complying with Opes w the West Virginia Open
Governmental Proceedings Act
4.1. The State Conservation Committee and Conservation Districts are required to comply with §69A-1 ET
the West, Virgini nmental Pr ings A

4.2 4}, Filing in the state register. ~ The time, date and place of all regularly meetings of the State Seil
Conservation Committee shall be submitted to the office of the Secretary of State and by news release to the
media and public at large at least thirty (30) days prior to the convening of the meeting.

4.3 4-2. Speeial Emergency meetings filed en in the state register, ~ The time, date, place and purpose of all
speeial emergency meetings of the State Seil— Conservation Committee shall be submitted to the office of the
Secretary of State and by news release to the media and public at large as soon as possible, but no less than twenty-
four (24) hours in advance of such meeting.
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Holstein, Robin

From: Patrick H. Webster [puddy@hardynet.com] .
- jent:  Friday, July 22, 2005 4:01 PM

To: Public Comments

Subject: State Conservation Committee Regulations

There is no use to adopt new rules or regulations given that the State Conservation Committee does not follow the
regulations that were adopted previously. An example of this is the failure of the Lost River Watershed to register with the
State Government as required by legislation to legally exist. Yet the State and Federal Govemment appropriate funds for
projects that receive inadequate oversight to assure that the conservation goals and purposes are being met for the
watershed and the environment. The practice of accepting the evaluation of a single source or person without verification
through the study of the data and on site observations, or investigation by a qualified expert is a failure of both the State
Conseryation Agency and our Federal Agency to safeguard both the environment and the common tax payer. From alll
indications to this point views held differing from government agents are summarily dismissed.

Patrick H. Webster.
824 Lower Cove Run Road
Mathias, WV 26812

7/25/2005
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Holstein, Robin

From: Patrick H. Webster [puddy@hardynet.com]
sent:  Friday, July 22, 2005 4:08 PM

To: Public Comments

Subject: WV Cohservation Agency Regs

First of all, since the State Conservation persons have been unconstitutionally elected for years, they should have been
disbanded immediately. Secondly, most of the community does not know who or what the West Virginia Conservation
Agency is or their purpose. And it is for sure they don't know how much of their tax dollars are being wasted., End it now

(not 2008) and start from scratch to make it legal.

Joem Webster
824 Lower Cove Run Road
Mathias, WV 26812 '

7/25/2005
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State Conservation Committee
West Virginia Conservation Agency
1900 Kanawha Blvd. East
Charleston, WV 25305-019

Gentlemen:;

Throughout the Legislative Rule “appointment” appears several times.
Appointment seems to be what cause the dilemma. Appointment of the
State Committee or the District Supervisor should never happen except to
fill a vacancy until the next election.

2.2.B Non-partisan elected positions at the county level: i.e. Bd. Of
Ed. Members, are generally held in the primary elections. Should not these
non-partisan positions be held at the same time?

2.3 Two Hundred Seventy (270) days prior to the election is entirely
too long; 90 days would be a better time frame.

2.4 For mstead of four.

2.5 (Last sentence add) or the next election whichever comes first.
A person elected in May might pass on in August. The State Committee
should only fill the vacancy until the next election.

3.3.A Each (soil) conservation .... Comes out

3.3.B All land (purchased) with state funds... I believe.




In Section 3 the State Soil Conservation Committee does have many
delegated task to perform, however, they should not delegate any of those
task to another or a subcommittee.

Sorry we won’t be able to be present for the oral comments.

Sincerely, -
Rita Huff, ;{;’;rv/ésé
West Fork Conservation District

Denzil Huiff, Associate Supervisor
West Fork Conservation District




Holstein, Robin

From: Masters, Marcia
nt: Thursday, June 30, 2005 2:02 PM
2 ‘Holstein, Robin

Subject; - 63CSR1

_As I am sure you are probably already aware there is an error on item 2.4.of the document
it reads 2.4 Qualifications four county supervisor:

It should read 2.4 Qualifications for county supervisor’

I know you didn't write this, but hopefully you will know who did and they can make the
needed changes before the Legislators and Public view the document.

Thanks a bunch,
.Marcie




Governor
Joe Manchin IIT

West Virginia Conservation Agency Q o

Executivé Director
Truman R. Wolfe .

Chairman
Gus R. Douglass

July 28, 2005

Summary of Comments Received Relating to 63CSR1

Recetved from:

Recetved via:

Comments:

Amendments:

Reason:

Received from:

Received via:

Comments:

Amendments:

Reason:

~ Received from:

Patrick H. Webster
824 Lower Cove Run Road
Mathias, WV 26812

4

E-Mail
July 22, 2005

There is no use to adopt new rules or regulations given that the
State Conservation Committee does not follow the regulations that
were adopted previously.”

None

~ Mr. Webster’s comments do not pertain to the substance of the
legislative rule. A written response will be provided.

Joem Webster
824 Lower Cove Run Road
Mathias, WV 26812

E-Mail
July 22, 2005

“...State Conservation persons have been unconstitutionally
elected for years...”

None
Mrs. Webster’s comments do not pertain to the substance of the

legislative rule. A written response will be provided.

Denzil & Rita Huff
RR1 Box 143 .
Coxs Mills, WV 26342

1900 Kanawha Blvd., East ® Charleston, West Virginia 25305-0193 » Phone: (304) 558-2204 « FAX: (304) 558-1635 « www.wvcaus




Received via:

Comments:

Amendments:

Reason:

Comments:;

Amendments:

Reason:

Comments:

Amendments:

‘Reason:

Comments;

Amendments:

Reason:

Comments:

Amendments:

Reason:

Comments:

U.S. Postal Mail
July 11, 2005

‘1. “Appointment of the State Committee or the District

Supervisor should never happen except to fill a vacancy.”
None

This comment would not apply as the State Committee may only
appoint based upon a vacancy. Appointments only fill the
unexpired term.

2. §°2.2B ... Bd. OfEd. Members, are generally held in the
primary elections. Should not these non-partisan positions be held
at the same time?

None

Conducting these elections during the General Election period was
based upon the recommendation of the Council of the Judiciary
and is designed to allow for a staggered election cycle.

3. §72.3 Two Hundred Seventy (270) days prior to the election s
entirely too long; 90 days would be a better time frame.”

None

The 270 day time frame was established in order to provide the
sub-committee time for the review and certification of
qualifications of the candidates, and make recommendation to the
State Committee. The regular, public meetings of the State
Committee occur quarterly. A listing of all certified candidates
must be provided to the Secretary Of State in accordance with the
established election process timeline.

4. §7°2.4 For instead of four.”

The correction will be made,

Typographical error.

5. §72.5 (Last sentence add) or the next election whichever comes
first ... The state Committee should only fill the vacancy until the
next election.”

. None

The State Committee may only fill a vacancy for the unexpired
term. :

6. §”3.3A each (soil) conservation ... Comes out




Amendments:

Reason:

Comments:
~ Amendments:
Reason:

Comments;

Amendments;

Reason:

Accepted

" The word “soil” is no longer part of the Conservation Committee

name, nor of the Districts.

7. §”All land (purchased) with state funds ... I believe.”
Accepted |

Typographical error.

8. “In Section 3 the State Soil Conservation Committee does have
many delegated task to perform, however, they should not
delegate any of those task to another or a subcommittee.”

None

The State Committee is comprised of members representing
various federal and state agencies. In order to effectively fulfill
the duties assigned within Code, the State Committee and
Executive Secretary are needed. The Executive Secretary and sub-
committees of the State Committee make recommendations to the
State Conservation Committee. The State Conservation
Committee makes the final decision. As example, it would not be
reasonable to expect to review and certify in excess of 110
candidates (two from each of the 55 counties during the first
election) for Supervisor during the regular meeting. Therefore, a
sub-committee will be tasked to review and certify all candidates
and present their findings for approval to the State Committee.

A written response to Mr. & Mrs. Huff’s comments will be provided.

Received from:

Received via;

Comments:

Amendments:

Reason:

Ms. Marcia Masters

Guyan Conservation District
2631 5% Street Road
Huntington, WV 25701

E-Mail
June 30, 2005

“ .. there is an error on item 2.4 of the document it reads 2.4
Qualifications four county supervisor: It should read 2.4

Qualifications for county supervisor”

Accepted

Typographical error. A response will be provided.




