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STATE OF WEST VIRGINIA e FEB -7 7 2 &

DEPARTMENT OF ADMINISTRATION
State Capitol
Charteston, WV 25305
Gastan Caperton
Governor

MEMORANDUM
TO: The Honorable Ken Hechler
Secretary of State
FROM: Chuck Pol B\J"
Secretaﬁgg-
DATE: February 7, 1881
RE: Smoking Regulations

A comment period was held on the proposed rule, ending
on January 31, 1991. Attached are the comments received.
While the petition attacks the authority to issue this rule,
we do not believe that we have overstepped our authority in
the issuance of this rule. Therefore, the proposed rule is
filed for your review.

CP/abh

Chuck Polan
Secretary
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1. Autherizing statutals) citatisn 5A-4-1 & 2, 5A-3-42 & 48

- - = ; c . . I ,
2. 2. ©DUDats f£ilad in Stazz Ragistzsr wish Nezicz ¢f Eeazias:
3

December 26, 1980

b. What cther ncoctice, including adwvertising, &id yeu
cive ¢f tis hezzxing?
Hone _
c. ©Dat2 ¢f nesarims (s): Comment period held from December 26,. 1990

to January 31, 18991.

-4 - - T 3 = = oy ey - - — %

<. AsSztach llst ¢ perscns who zogpearz£ at hszaving, csmmancs
reca2lves, am=2ndlents, rza2scns for amandmernes.
2emzchad X Ne czmments Tz2g2ived

e. Date ycu £iled in Statis Reclster =She agency acproved
Trcpesacd Lagislative Rule Zollcwing public hesarizg:
(B2 ax=zckh)

Diznz Stout. Denartment of Administration 348-2300

Cznitnl Complex Room E-172

[harlagtan, WY 25308
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LO January 31, 198l.

Cn what date did you £iles in the Stats Ragistar £k
£indings and'dete:m;natigns recuirad together with
The rpeascns thexzfcr?

Public Comment period held from December 26,

=2ch £indings and decarminaticns and razsons:

ac;fxef:‘. Letter from Thornton Cooper dated Januwary 31, 1991.
Latter and petition signed by several employees.

At

il

E— ———————
tEhe szazutce under which Qbﬁ promuloatzad ghe submicted
es reguires certain findings and desarminas=icns kc be

"as a ccocndition prazcedent &2 thaelir gromulgaticn:
Give the date upaon which veou filed in the Staszs
Register a notice of the time and place ¢f a
hearzug for the taking c<f evidencs and a generzal
description of fhe issues 2o he decided.

Public Comment Pericd Filed December 26, 1990

1990 .
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ISCAL NQTE FOR 2PRCPQOSED RULES ~

Rule Titls Smeking Restriction Guidelines for West Virginig State Byildings
Tywe of Rule: AX ;eg_51=*;ve - . Interprative Procedural
Agency Department of Administration Acdress
‘ ANTRL FISCAL Y=AR
1. EfZszct of preposed Rule[ Increase Cecrsase Currant Next Thersafiar
£scimacad Tomal Coss ‘ s s s T s s

Perscnzl S=rricss

Curzsnt Zoense

|
Recaivs 2nc ﬁiCE:EthﬂS‘
Soaioment

Cthar

2. :xn% zicn of abcve estimztes: NO additional costs are anticipated by
impiementing these rules.

3. Cojectives cf these rules: To provide a smokefree environment for employees
and the public as they visit state buildings
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TITLE 148
LEGISLATIVE RULES
DEPARTMENT CF ADMINISTRATION

=

SERIES 7 RECEIVED

SMORING PROCEDURES : DECZ 6 1950

Legisiative Rule Ma.ing

Z’?Aq aag nﬁ'ﬂ;"“"!é""‘"

Section 1483=7-1. General

1.1 Scope.-—-The purpcse cf_ this rule is to estaklish
procedures to ensure a healthful, smcke-fres environment for each
State emploves and the public as they transact business with or
receive service from the State in puildings, cffices cr cther
space, -mctor vehicles and aircraft owned or leased by the State
and under the gontrol of the Department c¢f Administraticn. This

rule does not aprly td the cffices and arsas of the Wes: Virginia
Supreme Court of Appeals, the Lecls atu*e .or cansulpaulonal

cfficers. )

1.2 Agthority.--West Virginlia Code 5A-4-1, SA-4-2, SA-3-42
J 7 = - ’ r

and 5-3-48. -
1.3 Filing Date.--Decsmker 18, 18580,
1.4 Effective Dats.--
Secticn 148-7-2. Definitions
2.1 Appointing Autherity:  2An agency head or his/her

designee, sucih as agency supervisors, secticn eor unit heads, or
cther individuals desizhated by the agency head.

2.2 Cigaretts: Any lighted tchacco product.
3 ETS:. Invironmental <Tobkacce smeke; secondhand  or
sam £moka. '

2.4 DProper Ventilation: Smoka exhausted to the outside.
The system usad to exzel the smoke shall not diminish the werking
conditions of the emplovees’' environment; for example, the method
may not affect the building’'s heating and ccoling system.

2.5 . Workplace/wWorksite: Any office, facility, buillding,

e e

ets., owned or corerated by the State cevered by this rule,



including State-cwned/leased motor vehlcles and zircrafi.

Sectior 148-7-3. 2Applicability

This rule is applicable to buildiﬁgs, offices, cther space, motor
vehicles and aircraft cwned cor lzased kv the State and under the
contreol ¢f the Department of Administration. This rule doces not
arply to the cffices and arsas of the West Virginia Supreme Ccurt
cf Appeals, Legislature or ceonstitutional officers. tate
facilities such as hecspitals, mental hespitals, priscns and/cr
regicnal Jjails shall comply with this rule tc the maximum extent
pessikle. The conly exceptiocns will ke by the express mutual
approval of the affected aprointing authority and the Secretary
of the Department of Administraticn. All exceptions will be made
with public health and safety being the prime ccnsideration.

Section 143-7-4. Procedures

4.1 It shall be the responsibility c¢f the arpointing
autherity to ensure that all wecrkplaces maintain a hezalthful,
snoke-fres. environment and to make both emplovees and the pubklic
aware -of thelr responsibility <to comply with the smcking

restrictions.

{a) Appeol nu,ng autherities shall es;ac;;sn a smnoke-Ifrse
envirecnment in State worksolaces.

(b} Aprrcinting autherities must  prohibit smoking  in
worksites for emplcovees and the public 1f accommedaticns cannot

ke made without exrpcsing individuals to the effects of sacendhand
or sidestream snc¥e. ' -

(¢) Appcinting autherities - may make reascnable
accommoedations for smekers, wherever possikle and whenever
practiczl, as fcocllows: )

(1) Arrointing authcriiles may establish smoking arszas
at werksites, as lcong as uhe areas are preperly ventilated and/or
emplcoyees and the puklic have a smcke-free environment with no
material effects frem second“an or sidestreazm shoke,. .

(2) PD“Olntlﬁg autherities are net reguired to maks
speclal accommedatlions Ior individual smoking aresas, but may do
s¢ 1n accecrdance with this section.

(d) In the applicaticn of this xrule, anytime theres is a
conflict betwesn the rights. of smckers and non-smokars, the
rights of ncn-smokers shall prevall.

4.2 Public waiting rooms and receiving aresas shall Lké
smoka-free, and smoXing restrictlions shall be activelv enforced
by the individuals responsikle for those areas,




(a) The appointing authority shall pest signs, worded as
specifically as pds5Sible, designating smoking and non-smeking
areas, if smeoking areas exist. .

() Receptacles should be placed ocutside all buildings to
encourage persens to extinguish smoking preducts befeore entering,
and an overview of the agency's smeking restrictieon policy sheuld
be posted in all walting rocms and reception areas. _

(c) The agency shall incur all reascnable costs of the
signs, receptacles, etc., and their installation.

4.3 Smecking restrictions shall be enforced at all
cenferences;, meetings, and training sessicns conducted by the
tate and shall ke corisistent with all other provisicns of this
rule. All ncn-State entitiles using State workplaces must conform
to this rule, _
4.4 Appcinting authorities are encouraged to provide
support and assistance to emploveess and the public in the
implementation and. enforcement of this rule.

4.5 All related peclicies ~shall ke enforced by the

" Py

arpcinting authoritiess.

(a) This rule does not surersede any leocal crdinances or
Stats statutss that are more restrictive and applicable, nor dces
it permit discriminaticn zgainst smokers aprlying for pcsitions.

() While employers dc have. the right to make rules £fcr
their own premisses, emplovers may net prehibit lawful bkehavier
and the use of lawful ifobacco producis outside the site of the

workplace under this rule. S




Thernton Cooper

3013 Ridgeview Drive. )
South Charleston, WV 23303
744-9616; 340-0385

Januvary 31, 1991

The Honorable Ken Hechler
Sacretary of State

State Capitol Building
Charleston, WV 23303

Re: Smoking Restriction Guidelines
for West Virginia State Bulldings.
148 CSR 7

Dear Mr. Hechler:

B3y this letter T am offering comments in support of the
emergency rule (and any similar permanent rule) filed by the
Wast Virginis Department of Administratiocn last month and
tearing the title "Smoking Restriction Guidelines. for West.
Virginia State Buildings". 148 CSR 7.

As vou know, I am an attorney, & public emnpleoyee, a
resldent of West Virginia, an individual who often visits the
State Capirtol Building, a wmeswmber of the Board of Directors
(and currently the Vice President) of the American Lung
Association of Wes:t Virginia, Inc. (ALAWY), and a vocal
supporter of proteecting the rights ¢f nonsmokers. I am alsc
a member of the West Virginia Tobacco Control Cozliticon.

Chuck Polan, the Secretftary of Administration, and his
staff should ba applauded. for preomulgating this rule, which
benefits thousands of West Virginians.

For centuries tobacco smcke has been considered the
possible cause of health problems for smokers and & nuisance
to nonsmckers. During the last several vears, mounting
evidence has demecnstrated that the health effects are much
worse. Cizarette smoklng 1s the single most preventable
cause of death in the United States and causes about 400,000
premature deaths among szmckers in this natica each year.
According to a newly released study discussed ia the journal
of the American Heart Associlaticn, secondhand cigarette smoke
is the third meost preventable cause of death in the United
States and causes adbout 533,000 pramature deaths among
nonsmokers in the United States each year.

I have enclesed medical literature and clippings on
these subjects.

Paragraph 8 of the juscificatlon for the emergency rule
statas: : .. : . .




Tobacce smeoke L{s known to cause lung cancer, thus
a smokefree environment will reduce the harm to the

public.

The foregoing is a gross understatement, In addition to
causing lung cancer, tobacco smokKe causes othar cancers,
emphysema, heart disease, and other diseases, collaectively
killing about 400,000 smokers and an estimated 53,000
nonsmokers in the United States each year. These mortality
"Eigures, do not, of course include the discomfort, misery,
lung impairment, other disease, and added expesnse that
cigarette smecke causes smcokers and nonsmokers exposed to
secondhand smoka.

Tobacco smoke, Including secondhand smoke, includes
carbon monoxide, Tadiozctive polonium, nicotine, cyvanide, and
about 4,000 other components. It is indeed unfortumate that
in 1991 there are still smokers who, in spitse of mountains of
medical evidence, think they should have a2 "right'" to smoke
in enclosed public areas used by nonsmokers.

I would like to address some issues raised by the rule:
A., IS THEZRE AN EMERGENCY?

State agencies routinely file "emergeacy" rules even
when the rules are only obliquely related to situations
constituting a peril to health, safety, and/or welfarsa.

Bowever, this rule _has a nuch nore demonstrable and
czlculable relationship to health, safsty, and welfare than
do mest "emergency"” rules. According to figures from the
1990 Cansus, about 0.72% of Americans live in West Virginia.
West Virginlans die at a higher rate from smoking-relatcsad
illnessas than do Americans zs a whole. But even if the
incidence of smoking-related death Iin West Virginia weare
identical teo the national incildence of such deach, 0.72% of
400,000 would translate to about 2,880 premature smoking-
caused deaths among smeokers in West Virginia annually; 0.72%
of 53,000 would translate to about 382 premature deaths
aunually (more than cne per day) among nonsdokxers I1n Wes:
Virginia caused by exposura tc secondhand smoke.

It is certainly arguable, therefore, that a continuing
health emergency exists with respect to exposure of West
Virginians to tobacco smoke. This emergency rule has already
advanced the Interests of health in West Virginia (and may
have already saved one or more lives). The rule has
certalnly i1oproved the air gquallty ino the corridors of the
State Capitol Building.

Accordingly, the emergency rule addressas a valid
emergency and should be upheld in that context.




2. DOES THE WEST VIRGINIA DEPARTMENT OF ADMINISTRATION
HAVE THE AUTHORITY TO ISSUE RULES RELATING TO
CONDUCT IN STATE BUILLDINGS AND STATE VEHICLES?

By its own terms, the rule is limited in scope to
"buildings, eofflces or other spacs, motor vehicles and
aireraft owned or leasad by the State aad under the control
of the Department of Administration.” Moreovar, the rule
"does not apply to the offices and areas of the West Virginia
Supreme Court of Appeals, the Legislature or constitutional = . _
officers.” The benmeficiaries of the rule are members of the
publiec and state employees who transact business or receilve
service in the buildings, offices, alircraft, and vahicles

aliuded to earlier.

Under §5A-1-2 of the West Virginia Code, "all records,
respongibilities, obligatlions, assets and property, of
whatever kind and character," were transferred from the
Division of Finance and Admlnistration to the Department of
Administration. Under §54-1-3, the Secrstary of
Administration has control and supervision over that
Department and 1s responsible for the work of each of its

employees,

Under §3A4-3-1, the Legislature created the Purchasing
Division of the Department of Administration. The provisions
0f Article 3 of Chapter 54 "shall apply to all of. the
gpendlang units of state government, axceph as otherwise
provided" by that article or by other lazw. §3A-3-1. The
Director of the Purchasing Division 1s appointed by the
Secretary of Administration. §54-1-2.

Under §534-3-38, "no department, agency or institution of
gstate government shall leasé, or offer to lease, as lassee,
any grounds, bulldings, office or other space except 1n
accordance with this article”...(except the Division of . -

Eighways).

Under 83A-3-39, the Secretary of Administration is
"authorized to lease, in the name of the state, any grouads,
buildings, office or other space required by any department,
agency or institution of state goverament' ...

Under §34-~3-40, the Secretary of Administraticn "shall
have sole authorlity to select and to acquire by contract or
lease, in the name of the state, all grounds, dbuildings,
office space or other space, the reantal of which is
necessarily required by any spending unit",.. Morazover, the
Secratary 1s empowered by this section to prevent spending
units from making permanent changes in buildings unless he ar
'she determines that a particular change "is necessary for the
proper, efficient and econcmically sound operaciocon of the
spending unitc.”



Under §3A-3-41, the Secretary of Administration is
empowered to sign leases "and other instruments for grounds,
buildings, office or other spaca™.

It is clear, then, that the West Virginia Legislature
empowered the Secretary of Administration to exarcise
sunstantial pcecwers with respect tec buildings and offices,

Furthermore, §354-3-42 states that the Secretary of
Administzration "shall have the power to promulgate such rules
and regulations as he may deem necessary to carry out the
provisions of sections thirty—-eight, thirty—-nine, forty and
forty—ome of this article.™

Morecver, §$5A-3-43 states that the Sescretary of
Administration "shall promulgate rules and regulations
relating to the ownershlp, purchase, use, maintenance, and
repalir of all motor vehicles and aircraft owned by the state
of West Virginia and 1in the possession of any department,
institution, or agency thersof'...(except for the Division of
Highways and the Department of Public Safety).

In §54A-4-1, the Legislature created the General Services
Division of the Department of Administration "for the purpose
of having the care, custody and control of the capitol
buildings." The Secretary of Administration appoints the
Director of the GSD. §3A-1-2. Under §5A—-4-2, the Director
of the GSD is charged with "the full responsiblity for the
care, control and custody of the capitol buildings..."

(emphasis addad)

From the above. detalled discussion of the powers of the
Becretary of Adminlstration, I submit that his or her coatrol
over certailn state buildings, offices, vehicles, and aircraft
is sufficient aand that his or her rulemaking powers are
sufficlent to sustaln the Secretary's authority to promulgate_
the rule in questiocn. :

c. I THERE ANY MERIT IN TEHE PETITION FILED ON JANUARY
4, 1991, IN CPPOSITION TC THE RULE?

Earlier thig month, on Januwary 4, 1991, a tvped petition
dated January 2, 1991, and bearing the signatures of several
dozen employees of the Public Service Commisslion of West
Virginia, was filed with your office in opposition to the
rule 1n question., (I also work for that state agency.)

The main thrust of that petition is that the powers o¢f
the Secretary of Administration do not extend to the PBSC
building, which 1is located in Charlestcn at 20l Broocks
Street., Rather than elaboracing on whera the Department of
Administration's authority eads and where the Chairman of the
PSC's powers begin, I would polint out that the argument of
the petitioners in academic for at least four (4) reasons:



(1) By its own tarms, the rule In question only extends
to those "buildings, offices or other space, motor vehiclas
and aircraft owned or leased by the State and under the
control of the Department of Administration.” (emphasis
added) Hence the rule, by its own terms, 1s self-limiting.
The rule does not claim to extend to the PSC building.

{2 The restricticons on smoking set forth iIn the rule
in question are very slimilar to za codification of the case
law with respect to grlevances filed by nonsmoking state
employees pursuant to Article 6A of Chapter 29 c¢f the West
Virginia Code. That article relates to the Education and
State Employvees Grievance Beoard. Grievances relate, anmong
other things to claims,.."alleging... any action, policy or
practice constituting a substantlal detriment to or
interfaerence with affective job performance or the health and
safety of the employees." §29-5A-2(i), Hence the rejection
cf the rule would not nullify the limitations on smoking
established pursuant to such case law. See, for example,
Harman v. West Virginia Department of Human Services, Docket
# DHS-88-003, Wegt Virginia Education and State Emplovees
Grievance Board.

{3) The restrictions on smoking set forth in the rule
in guestion are very similar to a personnel policy
approved by the West Virginia Personnel Board pursuant to its
authority and announced by the Director of Perscunel,
affective Dacenber 1, 1990, The authority of the Beard and
that Director are set forth In Article 6 of Chapter 29 of the
West Virginia Code. The individuals who signed that petition
are. clearly subject to tharz pelicy, a copy of which is
attached hareto. Hence the rejection of the Secretary of
Administration's rule would not result in the rasinstatement

0f smoking in the PSC building.

(&) Several weeks ago, P5C Chairman Bovce Griffith
issued. a memorandum stating that the Deczmber 1, 1990, policy
supersaeded a less—-rastrictive samoking policy that he had
anncuncad in March 1990. Hence the rejection of the
Sacretary of Administration'’s rule would not result Iin a
return to that supersaeded poclicy.

CONCLUSICN.

For all of the above reasons and that set forth in the
attachments and enclosures, I request that your office
approve the rule in question.

Sincerealy,
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it the third-leading preventable
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Heart Association reported
Wednesday.
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STATE PERBOMMEL

Gaetoe Cageror STATE OF WEST VIRGINIA A
Govermer DEPARTMENT OF ADMINISTRATION Jhn A Canfed, Chaeman
Vichaet T, Smih DIVISION OF PERSONNEL il ol iiod
Cieacior Thomas P Maroney, Member

_ 7 MEMORANDUM . Roger Morgan, Memeer

TO: All Appeointing Autherities éy/ g -
Divéi?l! 2 A, 4(7k__

n of Personile

FROM: Michael T, sSmith, Director,
DATE: November 2, 1590
RE: Smoking Policy

On Cctcber 18, 1990, the State Personnel Beoard approved the
attached smoking policy. This policy goes into effect on
December 1, 1990 and ccntains respensibilities for all appointing

authecrities.
After you review the policy, ycu may call the Employee

Relations section of the Divisicn of Perscnnel at 348-3350.
will be glad toc assist you with its implementaticn.

They

MTS:MDI:mdi

Attachmgnt

State Capitei Camplex, Building 8. Room B-458, Chartastaon, Waest Virginia 25305 304/348-3930

AN EGUAL OPPCARTUNITY EMPLOYER
#




mrmc:ﬂvm DIVISION OF PERSOES’NEL

POLICY

L PURPOSE

A.  The purpose of this policy is to establish procedures to ensure the right 10 a healthfui, smoke-free envi-
ronment for each State employee and the public as they transact business with or receive servics from the
State. Recant studies on the effects of passive smoke inhalation by non-smokers conclude that exposurs
1o secondhand smoke can be harmful (0 one’s heaith. The working snvircnment should prasent no un-
necessary risk of pitysical harm or discom(fort from environmental obacco smoke. Furthermore, residents
of State facilities, applicants, ¢lients, and visitcrs shouid not be exposed 1o ¢igarette or anty other environ-
mental tobacco smeoke, We thersfore find it necessary to implement a policy relating w0 smoking restric-
tions in ail workplacss operated by the State.

I.  DEFINITIONS

Al Appeinting Authority: An agency head or his/her designes (such as agency superviscrs, section or uni
heads, or other individuals designated by the agency head).

B  Cigareus: Any lighted tobacce product
C. ETS: Eavircnmental tobacco smoke; secondhand or sidesirsam smoke.

D. Proper Ventilaticn: Smoke 2xhausied to the outside. The system used to expel the smoke shall not dimin
ish the working condidons of the employees’ envircnment; for example, the medthod may not affest (ne
huilding’s heating and cociing system.

E Workpiace/Worksite: Any office, facility, building, etc., cperated by the State, including State-o=ned
leased vehicles.

III. POLICY

A, It will be the responsibility of the appointing autheority 10 ensure that all workplaces maintain a healihty!
smoke-fres environment and to make both e—npioyees and Lhc public aware of their responsibility 1o com
ply with the smeking resmcuons.

1. Appointing aumonucs have the right and duty to establish a smoke-{ree environmentin Swie
workplacas,

N

Appointing authorities may make reasonable accommodations for smakers, wherever poya.ble
and whenever practical, For example:

a. Appointing authorides may esuabiish smoking areas at worksites, as long as the areas
are properly ventilated and/or employees and the public have a smoke-{resenvironmene
with no material effects from secondhand or sidesgeam smoke.

b. Appointing authorities must proh:bit smeking in worksites for employess and the pub-
lic if accommodations cannot be made without ¢xpesing individuals to the sffecis of
secondhand or sidesaream smoke.

Fica ]l orl
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c. Appointing autherities are not required to make special accommodations for individuai
smoking areas, but may do so as referenced in this section.
d. In the application of this poiicy, anytime thers is aconflict betwesn the rights of smokars
and non-smokers, the nghts of non-smokers shall prevail.
B. Public waiting rooms and receiving areas shall be smaoke-{ree, and smoking restrictdons shall be actively
enforced by the individuals responsible for those areas. '

1. The appointing autherity shall post signs {worded as specifically as possibie) designating smok-
ing and non-smoking areas, if such areas exist

2, Recepracies shonid be placad outside all buildings 10 encourage persons t extinguish smoking
products befora entering, and an cverview of the agency’s smoking restiction policy shouid be
postad in all waiting rcoms and recepiion areas {example atached).

3, THe agency shall incur all reasonable costs of the materials and their installation,

c Smoking resirictions shall be enforced at all conferances, meetings, and waining sessions conducied by
the State and shail be consistent with all other provisions of this policy,

1. All non-State entiuss using public facilites must conferm to the policy.

2. No employees shail be required to subject th;emselvcs to the exposure of ETS in conferences or
other gatherings that are conducted by organizations outside of State government,

a. Employess may ask the person in charge of such meetings to require 3 smoke-fresen .
ronment,
b. If the person in charge fails 10 enforce smoking resirictions, the employess may cewrn
0 their regular workplaces.
D. Appointing authorities are encouraged to provide suppon and assistance o employess in the implamen. 7
tation and enforcement of this policy.

1. Appoindng authorities are sncouraged w provide and/or refer employees to smoking c2ssaten
programs. Attendance at smoking cessation programs conducied and/or sponsored by the Swate
during employees’ normal working hours shall be considered an appropriate use of work tme

2. Prohibiting smoking on the employer’'s premises and selling cigarettes appears 10 be incontht,
thersfore, appointing authorities may want o considar the remaval of cigarette vending machines
or prohibiting the sale of cigarsties on the pramises,

3 Appointing authorities may request assistance from the Division of Personneiand/or the Division
of Hexith when insttuting srmoking restricions to ensure that workers’ ¢oncems are taken 1nito
consideration.

4, Employees who desirs to smoka may do so during their scheduled or any other autharized treak
period(s) providad they use a designated smoking area.
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E. All related poiicies shail be enforced by the appeinting authorities.

1. This policy does not supersede any local ordinances or State statutes that are more resirictive and
appiicable (0 your workplace, nor does it permit employers o discriminate against smokers who
apply for posidons.

A Whileemployersdo have the right 10 make rules for theirown premises, to prohibit lawful behav-

ior and the use of lawful tobacco products outside the site of the workplace may be a viclation
of an individuai's right 10 privacy.

F. Sate facilities such as hospitals, mentat hospitals, and/or prisons shall comply with the aforementioned
policy to the maximum extent pessibie. The only excepuons will be by the express mutual approval of
the affected appoindng authority and the Director of the Division of Personnel. All excepuons will be
made with public health and safety being the prime consideration.

IV. REFERENCES

Al West Virginia Code, Chapter 29, Article 6, Secticn 7, et. seq.
B. West Virginia Division of Personne! Rules and Regulations, Section £.04(b).

C. Hargndh versus the West Virginia Department of Humagp Services, Docket #DHS-88-003, West Virginia
Education and Stats Employees Crievance Board.

Y. EFFECTIVE DATE: Decamber ], 1590.

Approved and Issued By:

M7 0 72

Michae! T. Smith, Director of Personnel

Date: % "SO) /??0
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NO SMOKING POLICY |

AS A PROVIDER OF SERVICES TO THE
GENERAL PUBLIC, WE CONSIDER IT AN
OBLIGATION TO PROVIDE A TOBACCO
SMOKE-FREE ENVIRONMENT FOR OUR
EMPLOYEES AND FOR THE PUBLIC.
WE HAVE PROVIDED DESIGNATED
SMOKING AREAS WHICH ARE LISTED
BELOW. SMOKING IS PROHIBITED
IN ALL OTHER AREAS.

FQR YdiJR COOPERATION




.O. Box 812
Charleston, WV 25323
January 2, 1961

Honérabls Xen Hechler .. | = .o
Secretary of sState il ., s
suite 157~K WL e : : .
Capitel Buillding - - ' ’ o

Charleston, WV 25303

Re: Emergency Rulss For sSmoking Restricticns
Dear My. Hechler: : - -
We, ths undersigned, reguest that vou taks
immediate ac tlon td disédpprove t 12 Emergency Rules for
Smoking Restricticons filed by the Department of
Administration on December 25, 19%0.
atary of

wWe reguest tThis action because the Secr
AZédministration has clea ly ezc=edeﬂ the scope of hd
statutory authority as referrsed toe in Section 143-7-1.2 cof
this Emergency Rule. West Virginia Ccde Secticns SA-4-1 and

2y (0
3K
bWt

Ex-2-2 give. custodial authority over the capitol buildings
ancd grounds. ©Cnly by the wildest stretch of the imagination
dc such duties include air pollution and in any event de not
pertain te the building of the Public Service Commission.

West Virginia Code Section 5a-3-42 gives the Secratary of . 777

Administration authority for "leasing for .space rules and
regulations™, which is authority te carry cut Code Sscticons
BpA-2=38 to BA-2-241. C(Clearly these latiter Code Sacticns deal
with the authority to lease, to deslegate such autheority, the
form and length of leases, aid so forth and in no way
pertain to any authority as exercised in this Emergency
Rule. :

We reguest this acticn recause thers is no
amergency as defined in West Virginia Ccode Z9A-3-13{g; in
rhat this rule is not necessary for the "immediats®
prezsarvation of the public peace, health, safetv, cr
welfars, - -

We re=guest this acticon beacause this Emergency
Rule was not promulgated in ¢ompliance with Cocde Secticn
252a=2-15{e) in that this ru‘e is intended o avoid znd evade
West Virginia Code provisions for the institution and
approval of proposed rules. The Smcking Policy of the
Division of Parsonnel, effsctive December 1, 1850, was in
clszar violation of a2 number of Wsst Virginia statutss: :
including State Administrative Policies, Chapter 23A. This
Imergency Rule of the Department of Administraticon is
intended toc 1mplement tnab un1awful policy witheut due
pProcess. . - - -
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