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APPENDIX 2

FISCAL NOTE FOR PROFPOSED RULES

Rule TZ:zlie: Title 57 Series 1: "Commercial Hazardous Waste Management
Facility Siting Board Certification Regquirements®

Type oI Rule: _yy Lé%islatf%e Interpréif%e qu S:oce%ural

Agency The_Commercial Hazardous Waste Management Facility Siting Boar:

Address

l. Effect of Proposed Rule

B {
] ANNUAL . FISCAL YEAR |
NCRIASE CECTEASE CORRERT { == TTEREXPTER

ESTIMATED TOTAL $, s, 5, ' s, 5,

CQST
PERSONAL SERVICES
CURRENT EXPENSE

REPAIRE &
ALTERNATIONS

ZQUIPMENT ‘ %
QTHER ‘

= —= - e ——————————————

2. Z=Explanation of above estimates: pjq expenses incurred will be

reimbursed from Siting Application fees.

3. Objectives of these rules: ju..c nregylstions establish the
procedures for obtaining a Certificate of Site Apcroval prior
te the construction of a commercial hazardous waste management
facility.

T




Role

Dat=:

miaties Title 47 Serjes 35A; "Commercial Hazardous Waste Managems-

Facility Siting Fees"

Zxplanation of Cverall Ezsmnemic Impacts of Prapased:RKule.
AL Economiz Impacs an StazL:Gaveznmsnt.
’ No impact.

3. Economic Imnpacs on Folitic:l Subdiviszions: Specific
. Indusizies; Specific gzZucps of Clitizems.

No impact.
. Economic Impaces on Citizans/Public at lLacge.

No impact.

Tl 1, 1993
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FROM: - : i s
Commercial Hazardgus Waste Management Facility Siting Board

.

IEGISTATIVE RULE TITLE: "Commercial Hazardous Waste Management Facility Siting
. Board Certification Requirements"
1. Authorizing statute(s) citatien

e

ﬂi

Y
[}
P

WY Code §20-10-3(j)

i
i

-

2. a. Data filed in State Register with Ncoctica of Eesaring:

_ July 6, 13993

b. Whaﬁ_g;her notice, including adva:tising; dig veu give
of the hearing?

~Newspaper and Radio Advertisements

c. Data of hearing(s):_August 10, 1993

d. Attéégmiist of persons who appeéfédrat hearing, comments
- received, amendments, reasons for amendments.
Attached XX Neo comments recaived
e. Date you filed in State Register the agency approved
. proposad Legislative Rule following public hearing:
B (be exact)
' . hugust 18, 1293
£, Name and phone number(s) of agency person{s) to contacht
for additicnal informatien:
Dale Moncer -- Office of Waste Méﬁagement
—_ 1356 Hansford Strest Charleston, WV 25301

558-5929




If the statuts under which veou Dromulgated the su::m:.tteé.‘
miles reguires c2rtain thd;ngs and detarminations toikexn:
made as a condition pracedent tc their promulgatien: S°%7

a.

b.

Give the date upen wihich vou £iled in the Stata
Register a noticz of the time and place of a k
hearing for the taking of evidence and a general™
descripticn cf the issues tcs be decided. o

Filed July 6, 1993 No real issues--hald hearing 1o receivel

additional comments after 30 day comment period.

Datz of hearing: August 10, 1993 el

Ont whkat date did you £ile in the Stats Register the
findings and determinaticns reguired togethser with
the reascns thexrafcox?

- August 16, 1983

Attach flndlngs and detesrminations and reasons:

Ltached XX




SUMMARY TO A LEGISLATIVE RULE CONCERNING THE

COMMERCIAL HAZARDOUS WASTE MANAGEMENT FACILITY SITING EBOARD REGULATIONS

AGENCY:

Regulation:

Autbority:

Action:s

On April &,

Department of Commerce, Labor and Environmental Resources
Division cf Environmental Protection
Cffice cof Waste Management

Title 57 Series 1
"Commercial Hazardcous Waste Management Facility
Siting Board Certification Requirements"

West Virginia Code $20-10-3(3)

Filing of a Legislative Rule

1989, the Commercial Hazardous Waste Management Facility

Siting Board {CHWMFSB)} Act became effective. It established the Board
itself, and directed that regulations be promulgated for the siting of
commercial hazardous waste facilities.

This proposed Legislative Rule will establish the procedures whereby an
applicant can file a Pre-Siting Notice and/or a Siting Application with
the CHWMF Siting Board.




TITLE 57
LEGISLATIVE RULES
COMMERCIAL HAZARDOUS WASTE MANAGEMENT FACILITY SITING BOARD

SERIES 1
CERTIFICATION REQUIREMENTS

§57-1-1. General.

1.1. Scope and Purpose. -- These regulaticns establish the
procedures for cbtaining a Certificate of sSite Approval prior to
the construction of a commercial hazardous waste management
facility. By no means do these regulations permit the operation of
a commercial hazardous waste management facility, they may only
approve or reject the proposed location of a commercial hazardous

waste management facility.

-]
1.2. Authority. -- West Virginia Code §20-10-3(j). ;gg E?
27
1.3. Filing Date. -- N §3
= =
= e
1.4. Effective Date. ~-- -;;1 o
= @D
= E
§57-1-2. Definitions. == =
X ,.
max
2.1. T"Beard" means the Commerclal Hazardous Waste Managemeht

Siting Board established pursuant to West Virginia Code §20-10-3.

2.2. "Commercial Hazardous Waste Management Facllity" or
"Commercial Facility" means any hazardous waste treatment, stcrage,
or disposal facility, inectuding —incineratorsy which accepts
hazardous waste, as identified c¢r listed by the Director of the
Division of Environmental Protection under Title 47, Serlies 35
"Hazardous Waste Management Regulations" of the West Virginia sState
Code of Regulations (47 C.S.R. 35), generated by sources other than
the owner or operator of the facility and shall not include an
approved hazardous waste facllity owned and operated by a perscn
for the sole purpose c¢f disposing of hazardous waste created by
that person or such person or other persons on a cost-sharing or
nonprofit basis. B

2.3. "Construction" as used in these regulations, means:

2.3.1. For new commercial facllities, pursuant to §20-10-
3{c), the significant alteration (as determined by the Board) of a
gite to install, or the installation of permanent eguipment or
structures;

2.3.2. Tor existing commercial facilities, an alteration or
expansion that Increases the capacity of the facility to accept
fifty percent (50%) more hazardcus waste, or any change in design
or process that results in a substantially different type of
facility (e.g., disposal facility being converted to a storage
facllity}). '

UZ—H.I:I,e




Cemment+ 2.3.3. Construction does not include preliminary
engineering or gite survevs, envircnmental studies, site
acqulilsition, or acquisition of opticons to purchase and other
similar activities ncermally incident thereto.

2.4. "Hazardous Waste Management Facility" means any facility
including land and structures, appurtenances, improvements and
equipment used for the treatment, storage or disposal of hazardous
wastes, which accepts hazardous waste for storage, treatment or
disposal. A facility may consist of one (1) or more treatment,
storage or disposal operational units. Fer the purposes of these
regulations, it does not include:

2.4.1. Facilities for the treatment, storage or disposal of
hazardous wastes principally as fuels in an on-site production
process; or :

2.4.2., TFacilities used exclusively for the pretreatment of
wastes discharged direcitly to a publicly owned sewage treatment
works.

2.5. "Person' means any individual, trust, firm, joint stock
company, pubklic, private or government corporation, partnership,
association, state or federal agency, the United States government,
this state or any other state, municipality, county commission, or
any other political subdivision of & state or interstate body.

2.6. All other terms shall have the meaning prescribed in Title
47, Series 35 "Hazardous Waste Management Regulations'" of the West
Virginia Code ¢f State Regulations (47 C.8.R. 35).

§57-1-3. Exclusions From the Commercial Hazardous Waste Management
Facility Siting Beard Regulations.

3.1, commersial A hazardous waste management facllity, as
defined in Section 2 of these regulations, shall be exempt from

these regulations 1f: +they can demornstrate to—the Boardthats

3.1.1. It is owned and operated by a person(s} sclely for
the treatment, storage, disposal, or recycling of hazardous waste
generated by that person o¢r that person and cthers on a cost-
sharing, nonprofit basis;

3.1.2, The facility treats, stores, dispcses, or recycles
hazardous wastes used principally as fuels in an on-site production
process;

3.1.3. The facility is used exclusively for the pretreatment
of wastes discharged directly to a publicly-owned sewage treatment
works (POTW).




3.2.  Upon receiving a written reguest from the owner or
operator of a facility, the Board may allow, without going through
the procedures of thlS artlcle, any changes ln the fac;lLtles which
are deslgned

3.2.1. To prevent a threat to human health or the
environment because of an emergency situation; -

3.2.2., To comply with federal or state laws and regulations;

3.2.3. TO result 1n demonstrably safer or enV1ronmentally
more acceptable processes.

§57-1-4. Applying for Site Approval,

4,1. Prior to submitting a siting application to the Beard, the
applicant for a commercial hazardous waste management facility
shall file pre-siting notices, publish legal notices as prescribed
in Chapter 20, Article 10A, Section 3 of the West Virginia Code,
and hold a public information hearing in the proposed host
comnmunity. Then the referendum prccess shall be carried forth.
See Siting Flow Chart (Appendix I) and Pre-Siting Notice (Appendix
II).

4.2, After the pre-siting procedure has been executed, and if
the referendum indicates that a majority of the legal votes cast
upcon the guestion be in favor of the facility, any person(s)
wanting to construct or operate a commercial hazardous waste
management facility must obtain an application outline from the
Board. Applications that do not explicitly follow the outline will
be deemed incomplete. See Completeness Qutline (Appbendix IIT).

4.3, Any person(s) wanting to construct or operate a commercial
hazardous waste management facility must submit te the Board, the
information reguired under Title 47, Series 35, Hazardous Waste
Management Regulations, Sections 11.5.1.1 through 11.5.1.m. ¢f the
West Virginia Ccde ¢f State Regulations.

4.4. Such person(s) must submit an indication of whether this
is a new or revised application.

4.5. Such person(s) must submit a descriptive histeory of any
previcus hazardous waste management activities in which the owner
and/or operator was cr is involved,

4,.6. In addition to the information required under Section 4.3
and 4.5 of these regulations, the applicant must also submit the
following information:

4.6.1. A& drawing of the commercial facility at a scale of
one inch egqual to not more than one hundred feet (1" = 100')
showing the location, where applicable, of all past, present, and
future hazardous waste treatment, storage, dispcsal, and recycling
areas. Existing facilities must provide phctographs of the same;




4.6.2. A 7.5 minute series USGS topographic map showing a
distance of one thousand (1,000) £feet  arcund the commercial
facility at a scale of 2.5 centimeters (1 inch) equal to not more
than 61.0 meters (200 feet). Contours must be shown on the map. The
contour interval must be sufficient to clearly show the pattern of
surface water fleow in the vicinity of and frem each operational
unit of the facility. For example, contours with an interval of 1.3
meters (5 feet), if relief is greater than 5.1 meters (20 feet),
or an interval of 0.6 meters (2 feet) 1f relief is less than 6.1
meters (20 feet). Owners and operators of commercial hazardous
waste facilities located in mountainous areas should use larger
contour intervals to adequately show topographic profiles of
facilities. The map shall clearly show the following:

4.6.2.a. Map scale and date;

4.6.2.b. 100-vear floodplain area;

4.6.2.c. Surface waters including intermittent streams;

4.6.2.4d. Surrounding land uses (e.g., residential,
commercial, agricultural, recreational, schools, hospitals,

institutions and other businesses);

4.6.2.e. A wind rose {i.e., prevailing wind speed and
direction);

4.6.2.f, Orlentation of the map (north arrow);

4.6.2.9. Legal boundaries of the commercial hazardous
waste management facility site;

4.6.2.h, Access control [(e.g., fences, gates);

4.6.2.i. Injection and withdrawal wells both on-site and
off-site;

4.6.2.7. Buildings, treaitment, storage, or disposal
operations or other structures (e.g., recreation areas; runoff
control systems; access and internal rcads; storm, sanitary, and
process sewage systems; loading and unloading areas; and fire
control facilities);

4.6.2.k. Barriers for drainage or flood control; and

4.6.2.1, Location of operational units within the
commercial hazardous waste management <facility site, where
hazardous waste is or will he treated “stored, or disposed (include
equipment clean-up areas); and

4.6.3. A listing of all permits or construction approvals
received or pending as regulired under Title 47, Series 35, Section
11.4.1.j of the West Virginie Code of State Regulations;




4.6.4. The Standard Industrial Classificaticn Codes (SIC)
that reflect the types of hazardous waste generators Lo be served
by the commercial facility;

4.6.5. A detailed written analysis along with supporting
documentation that addresses the nature of the probable
envircnmental and econcomic iImpacts of the commercial facility to
include, but not limited to the feollowing:

4.6.5.a. The predictable adverse impacts on:
4.6.5.a.1. Wetlands;
4.6.5.a.2. Farmlands;
4,.6.5.a.3. Surface water;
4.6.5.a.4. Groundwater;
4.6.5.a.5. Wildlife;
4.6.5.a.6. Endangered species;
4.6.5.a.7. Public health and safety;
4,6.5.a.8. Transportation networks;
4,6.5.,a.9. Historic, cultural, and recreaticonal areas;

4,.6.5.2.10., Aair guality;

4.6.5.a.11. Counties or communities adjacent to the
Propesed host community.

Note: If there is a potential for adverse impacts beyond the
host community, the Becard shall notify the respective County
Commission(s) and publish a CClass I-0 legal advertisement
identifying those 1impacts in a newspaper published in that
county(s).

4.6.5.b. An evaluation cf and a plan for measures that
will mitigate such effects.

4.6.6, The information reguired under Title 47, Series 35,
Section 11.2.9 (exposure information) of the West Virginia Code of
State Regulations, except that such information shall be required
of all commercial hazardous waste management facilities regardless
of the type of management practice employed. Such Information shall
inciude a quantltatlve assessment of the degreesofhealth mislk—+to

magnitude and nature of human exposure within a
four (4) mile radius of the proposed facility. This assessment
shall consider and discuss:




4.6.6.a. Chronic and acute exposure scenarios;

4.6.6.b. Carcinogenic, teratogenic, systemic or other
health risks, as appropriate;

4.6.6.c. The above scenarios and risks guantitatively, to.
the extent possible, as per the Board; and

4.6.6.4. Each pathway identified pursuant to Title 47,
Series 35, "Hazardous Waste Management Regulations," Section
11.2.9.a.1 of the West Virginia Code of State Regulatiocns.
4.6.7. The nature of expected environmental benefits;

4.6.8. The nature of expected economic benefits likely to be
derived from the commercial facility;

4.6.9. The activities to be conducted at the commercial
facility;

4,6.10. A list of hazardous wastes {(include EPA Hazardous
Waste Codes) that will.be received by the commercial facility;
their respective annual volumes; and the type o©f treatment,
storage, or disposal;

4.56.11. The latitude and longitude of the ccommercial
facility;

4.6.12, The names, addresses, and telephone numbers of the
owner, operator, and principal shareholders of the facility.

4.,7. The applicant shall submit twenty (20) ccopies of the
completed application to the Board.

4.8. Signatories to the Application. The following statement
must precede any reguired signatures.

"I certify under penalty of law that this document and all
attachments were prepared under my direction or supervision in
accordance with measures designed to assure that qualified
personnel gathered and evaluated the information submitted. Based
upon my inguiry of those persons directly involved with the
preparation of this applicaticn, the information is, to the best of
my knowledge and belief, true, accurate, and complete. I am aware
that there are sgignificant penalties for submitting false or
misleading information, including the possibility of fine and
imprisonment for knowing violations."

4.8.1. The application must be signed by the fecllowing
person(s):

4.8.1.a. For a corporation, the "respcnsible corporate
officexr" as defined in Title 47, Series 35, Section 2 (47 C.S.R. 35
-2) of the West Virginia Code of State Regulations;




4.8.1.b. For a partnership or scle proprietcrship, by a
general partner or proprietor{ respectively; or

4.8.1.c. For a municipality, State, federal, or other
public agency, by either the principal executive officer, or
ranking elected official.

4.9. On or before sixty (60) calendar days of the receipt of
the application for Site Approval by the Board, the Beoard shall
mail written notice to the applicant as to whether or not the
application is complete. If the application is determined to be
incomplete, the Board shall notify the applicant and assess the
resubmittal fees pursuant to Title 47, Series 33A (47 C.S.R. 353a).
When the applicaticn has been determined to be complete, the Board
shall notify the applicant and the County Commission of the
intended host county and the County Commissions of all Counties
within the 4 mile radius of the guantitative assessment required
under Section 4.6.6 of these regulations. The County Commission of
the host County shall, within thirty (30) calendar days of such
notice, appoint two (2Z) ad hoc members to the Becard to act upon the
application.

Note: When a commercial facility or proposed commercial
facility is owned and operated by different persons, it is the
operator's obligation to submit the application, but the owner must
also sign the application. '

§57-1-5. Determination of Completeness and Notification.

5.1. Within thirty (30) calendar days upon the Bcard's
determination that the application is complete, the Board shall, at
the expense of the applicant, do the following:

5.1.1. Publish in the State Register a notice of a public
comment pericd and a public hearing and provide a copy ©of the
application to the public library in the proposed host community
{or the most proximate library) for public inspection;

5.1.1.a. The public hearing shall be held within sixty
{60) calendar days of the Board's determination ¢f the completeness
of the application;

5.1.1.b. The public hearing shall be in the county in
which the commercial facility is proposed to be .located, and at a

location convenient to a population center nearest to the proposed
facility location; -

5.1.1.¢c. An accurate record, transcribed at the
applicant's expense, of the hearing shall be kept by the Board
(i.e., cassette recording, stencgrapher);




— — — — —

5.1.1.4d. The close of the hearing shall also end the
written comment period. No written comments received after the
close of the hearing will be considered, except as provided under
Section 5.1.1.e of these regulations;

5.1.1.e. The Becard shall reopen the public comment period
and schedule an additiconal public hearing if the Beard finds it
necessary for_additional input on any unsettled issues concerning
the application;

5.1.1,f. The Board will make transcripis cf the hearing
available through the Division of Environmental Protections Public
Information Office at a reasonable cost;

5.1.2. Provide written notice to the Chief Executive Qfficer
of each affected municipality in which the proposed commercial
facility is. . to be located; and

5.1.3. Direct the applicant to publish a Class I-0 legal
advertisement in at least two (2) daily or weekly newspapers having
circulation within the vicinity ¢f the proposed commexcial
facility. The legal advertisement shall identify the proposed
location; the type of facility and activities involved; the name of

the owner and the operator; the date, time, and place that the

Board will convene a public hearing regarding the application; an
address to which written comments can be sent; and the name,
address, and telephcne number of a person from whom interested
parties may obtain further infecrmation, including coples of the
applicatiocn.

Note: A qualified daily or weekly newspaper shall meet the
criteria of West Virginia Code §59-3-1(b).

§537-1-6. Approval or Denial of Application.

6.1. Upon completion of the public hearing, the Board shall

render a decision based upon weitten and-oral-comments—receiwed

the application and the record as set

forth in Sectlons 4. and 5. of these regulations, and the WV Code
§20-1C-3(1). o ' T

6.2. Before a decision is made, the Board may seek consultation
from the applicant or the Division of Environmental Protection if
clarification is needed regardlng the application and any comments
received.

6.3. Within sixty (60) calendar days of the public hearing the
Board shall render one of the following decisions:

6.3.1. Grant Certificate of Site Approval;

6.3.2. Grant Conditional Certificate of Site Approval; or




6.3.3. Deny Certificate of Site Approval.

6.4. Immediately upon the decision c¢f the Board, the Board
shall send & written netificatien decision to the applicant. The
written netificatien decision shall enumerate its findings and
conclusions, and be sent by certified mail. The written decision
shall be available to the public upon reguest.

6.5. Any perscn, pursuant to West Virginia Code §§20-10-6 and
20-10-7, having an interest adversely affected by the decision of
the Board is entitled to judicial review therecof in the Circuit
Court cf Kanawha County, cr the county in which the public hearing
took place, by filing a petition with the court within sixty (60)
calendar days ©of the Board's written decision.

Note: The certification process is outlined in Appendix I of
these regulations.

§57-1-7. Effect of Certification.

7.1. The approval and conditions thereto ¢f the Certificate of
Site . Approval shall supersede any local ordinance or regulation
that is inconsistent or conflicts with the terms contained in the
Certificate of Site Approval.

7.2. Nothing in these regulations shall affect the authority of
the host community to enforce its regulations and ordinances to the
extent that they are not inconsistent with the terms and conditions
of the approval certificate.

Note: There may be state or federal laws which pre-empt or
supercede, Or ctherwise preclude or restrlct the enforcement of

local regulatlons and ordinances.

7.3, Commercial facility site approval will not preclude or
excuse the applicant from any required permits or approvals under
any State or federal laws and regulatiocns.




Presiting procedure

Submit Pre-siting Notice
per Chapter 2C-10A-3
(See appendix !}

Criteria metl to
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referendum?
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Reject
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Public Hearing/
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l Additional Fee |
i Is Charged !

MNotify Applicant and

Two Ad Hoc Members

- County Commission
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30 Days
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' Public Notice/
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of Site Approval

Deny
Application
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APPENDIX II

West Virginia
Commercial Hazardous Waste Management
Facility Siting Board

Pre-Siting Notice Qutline

The Pre-3iting Notice shall contain, at & minimum, the following information in
an cutline format:

I. Name of owner(s) and description of prior hazardous waste management
experlience.

II. Name of operator(s) and description of prior hazardous waste management
experience.

ITTI. Type of facility (ie. hazardous waste management processes to be emplcyed).
Iv. Volume, type and source of wastes to be managed.

V. A to?ographic map of the proposed facility and its environs. The contecur
interval of the map shall be sufficient to c¢learly show the pattern of
surface water flow. The map shall also include:

Map scale and date;

100 vear floodplain;

surface waters, including intermittent streams;

Surrounding land uses;

Locaticns of schools, hospitals, recreaticonal facilities and
other public institutions and places, major businesses or
commercial activities;

Wind rose;

Orientation of map:;

Municipal and county boundaries;

Injecticon and withdrawal wells.

vi. Synopsis of potential adverse impacts.

VII. Synopsis of potential beneficial impacts.




APPENDIX III

INSTRUCTIONS FOR OBTAINING A CERTIFICATE OF SITE APPROVAL

Siting Fee

Each apgpplication shall be accompanied by a money order or a cashier's check made
pavable to "The Commercial Hazardous Waste Management Facility 8iting Fund" in
the amount specified in Section 3.1 of Title 47, Series 35A (Commercial Hazardous
Waste Management Facility Siting Fees). BAn additional fee in the amcunt
specified in Secticn 3.3 of Title 47, Series 35A shall be paid by the applicant
for each incomplete application that must be resubmitted te the Board, cor for any
subsequent medifications offered by the applicant after the Board has determined
that the application is complete pursuant to the "Commercial Hazardous Waste
Management Pacllity Siting Board Regulaticons" under Title 56, Series 1.

Number of Copies

Twenty (20) complete seis of the application are to be submitted to the Board at
the following address:

Format

in ocutline is attached which describes the requirements for siting approval.
Part I specifies the items to be submitted as part of the application and the
format in which these are to be provided. Part IT gpecifiesz the duties of the
Siting Board.

Effect of Certificaticn

The approval and conditions cf the Certificate of Site Approval shall supersede
any local ordinance or regulation that is inconsistent or conflicts with the
terms in the Certificate of Site Approval, but will not preclude or excuse the
applicant from any required permits or approvals under any State or federal laws
and regulations.




WEST VIRGINIA SITING APPLICATION FORMAT

PART 1

References are to Sections ¢f the feollowing West Virginia Administrative
Regulations: The Certification Requirements of the Commercial Hazardous Was
Management Facility Siting Board (Title 56, Series 1), the Commercial Hazard
Waste Management Siting Fees (Title 47, Series 35A), and The Hazardous Waste
Management Regulations (Title 47, Series 35). i

A. FACILITY DESCRIPTION
a-1. General Description: 4.6.9, 4.6.10 (Title 56, Series 1)
1. Describe activities to be conducted at the facility:

- type of treatment, storage, or disposal
- types of wastes and industries served
- list of hazardcus wastes; lncluding:

— EPA hazardous waste codes

- . their respecitive volumes

2. Provide desweriptive history:

- ©previocug hazardcus waste management actiwvities

- present hazardous waster management activities

- BSIC Codes applicable to the hazardous waste faclility

- listing of all permits or construction approvals
raceived or pending as regquired under Title 47,
Series 35, Secticn 11.4.1.3.

3. Latitude and longitude of the facility -

4. Names, addresses, and telephone numbers of the owner,
operator, and principal shareholders of the facility.

A-2. Maps and Drawings: 4.6 (Title 56, Series 1)
A-2a. General Requirements for Drawing:
l. Scale

— Must be 1" to 100" (or less)

2. Indlcate (where applicable) location of all past, present,
and future hazardous waste treatment, storage, digposal,
and recycling areas.

tea
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a-2b.

A-3.

A—-3a.

A-3a{l). Seismic Considerations 11.5.1.1.1 (Title 47. Series 35)

General Reguirements for topographic map

l. BScale
Ne.
- 7.5 minute series USGS topegraphic map
- Must be 1" to 200" (or less)

2. Conteur interval
- Must be sufficient to determine pattern of surface water
flow (5 feet 1f relief is greater than 20 feet; 2 feet if
less than 20 feet; larger contour interval if located on
mountains).

3. Coverage
- At least 1000 feet arocund the facility

4. Show the following (mere than one topo map or drawing may

be usged for clarity):

- map scale

- date

- 1l0C-vear floodplain area

- surface water {(including intermittent streams

- wind rese (prevalling wind speed and direction)

— map crientation

- legal boundaries of hazardous waste management facility
site

- access control

- injection and withdrawal wells (on—-site and cff-site)

- buildings and other structures

- sgewers (process, storm, sSanitary)

- loading and unloading areas

- access and internal rcads

- fire control facilities

= run-cff control systems

- flood contreol or drainage barriers

- location of operaticonal TSD units within hazardous waste
management facility site - ¢

- egquipment c<¢lean—-up areas

- surrounding land uses {&.g., residential, commercial,
agricultural, recreational, scheols, hospitals,
ingtitutions, and other businesses)

Facility Location Information: 4.3 [(Title 56, Series 1},
11.5.1.1 (Title 47, Series 35)

. _Location Standards: 11.5.1.1, 12 (Title 47, Series 38)

l. No faults within 3,000 feet of facility based on data from:
- U.S. Geologlcal Survey (USGS) Publicaticons
- ~“USGS Aerial Reccnnaiggance within 5 miles
- aerial photo analysis within 3,000 feet
- reconnaissance pased on walking area within 3,000 feet, or




a=-3a(2).

A-3a(3).

A-3a(4).

A=3a{5).

A-3a(86).

2. No faults within 200 feet of facility's hazardous waste
management activity based on data from:
= a comprehensive geologic analysis of the site
~ subsurface exploration (trenching) if necessary

Rarst Terrain Standard: 11.5.1.1.2 (Title 47, Series 35)

l. No solutieon cavities underlying or possibly influencing
the site based upon:

~ U.5. Geological sSurvey and WV Geolegical and Ec¢cnemic
fracture trend maps and Karsit subsidence maps.

~ test borings and engineering analysis sufficient to
determine overburden stabkility.

Subsurface Mining Area sStandard: 11.5.1.1.3 (Title 47,
Series 38)

1. Facility not within 1,000 feet of a probable area of
subsidence influence based upon:

- WV Department c¢f Mines reports and maps
-- U.S5. Bureau of Mines maps
- provide calculations (include angle of draw) if necessary

Critical Recharge Standard: 11.5.1.1.4 (Title 47, Series 35)

l.. Not within an area which serves to recharge a public
groundwater supply based upon:

- U.S. Geoclogical Survey Maps
- Office of Water Resources
—- -Department of Health and Human Resources

Wetlands Standard: 11.8.1.l1.% (Title 47, Series 35)
1. Not within or in an area influencing a wetlands based upon:

- U.S, Geclogical Survey Maps

- WV Divisgion of Natural Regources, Section of Wildlife
Resources.

- demonstrate that the site is not within, or
topographically or hydrogeclogically upgradient from a
wetland.

Dam-related Flood Standard: 11.5.1.1.6 (Title 47, Series 35)
l. Not within a floedpcol
2. ©Not within danger~reach of unpermitted dam

- document dam permif or approval
- provide danger-reach flcod level

{4




2. Sourtes of informaticn include:

- U.S. Army Corps of Engineers repcrts
- U.S. Geclogical Survey maps
~ Office ¢f Water Rescurces

A=-3a(7). Flecodplain Standard: 11.8.1.1.7, 11.5%5.1.1.8, 11.5.1.1l.¢
{Title 47, Series 35)

l. Provide documentation as to whether the facility will be
located in the 100-year floodplain based upon:

- Federal Insurance Administration (FIA) flocd map

- provide calculations and maps used where FIA map is not
available.

— other sources of information
-~ U.8. Army Corps of Engineers
— Soil Conservation Servige
- U.S. Geolsogical Survey

- identify the 100 year Zlood level and any other special
flooding (e.g. wave action).

A-3a(8). Demonstration of Compliance: 11.5.1.1.9, 12.1.7 (Title 47,
Series 35)

1. If the facility 1s located within the 100 year floodplain,
it must be designed, constructed, operated and maintained
to prevent washout of hazardous waste by either:

- floodproofing and flood proteciion measures; or
= floodé plan

A—-3a(9). Floeod Proofing and Flood Protection: 11.5.1.1.8 (Title 47,
Serles 35)

l. Provide the following:

- engineering analysis of hydrodynamic and hydrostatic
forces expected from a 100-year flood.

— structural or other engineering studies of the design of
the hazardcous waste units and floocd preotection devices
{e.g. floodwalls, dikes) and how they will prevent
washout.

A-3a(l0} Flecod Plan: 11.5.1.1.8 (Title 47, Series 33)
1. Describe procedures for removing waste before flooding:

- timing relative to flood levels including time estimated
To remove waste.

= locvation te wnich waste will be moved and demongtration
that the new locaticn is eligible to receive waste in
accordance with the regulation under Sections 8 and 11,
{Title 47, Series 33).




B-Za.

B-2b.

- procedures, eguipment, and personnel to be used and
means teo ensure they will be available in time for use.
= ypotential for accidental discharge during movemant

ENVIRONMENTAL ANALYSIS: 4.6.5 (Title 56, Series 1)

Provide a written analysis of environmental and e¢onomic
impacts of the facility, including, but nect limited to the
following:

1. . Prediciable adverse impacts on:

- Wetlands

-~ Farmlands

~ Surface Water

-~ Groundwater

-~ Wildlife

~ - Endangered Specles

~ Public Health and Safety

- - Transportation networks

-~ Eistorical, cultural, and recreational areas

- Alr Quality

~ Counties or communizies adjacent to proposed host
community

2. Mitigation of such effects
~ Evaluate and provide plan for mitigaticn

Exposure Information and Quantitative Assessment: 4.6.6
(Title 56, Series 1}, 11.2.9 (Title 47, Series 35)

Provide information on potential for public te be exposed to
hazardous wastes or hazardous constituents through releases
£rom the unit, including:

1. ©Potential releases from normal operations and
accidents at the unit, including transportaticn to and
from the unit.

2. Potential pathways of human exposure resulting from the
reiease.

3. Potential magnitude and nature of human exposure due to
the release.

Quantitative Assessment of Health Risks

This assessment shall consider and discuss the following,
quantitatively and for each pathway identified:

l. BAssessment of risk to human pepulations within a four (4)
mile radius of the proposed facility.
2. BAgcute and chronic exposure sgcenarios.

No.




3. Carcinogenic, teratogenic, systemic or other health risks,
as appropriate.

Describe expected environmental benefits.

Describe expected economic benefits.

ADDITIONAL INFORMATION REQUIRED: 4.4 (Title 56, Series 1)

Indicate whether this is a new or revised application: 4.4
(Title 56, Series 1).

Provide a statement which indicates that, when the application
is deemed te be complete by the Board, a legal advertisement
containing reguired infeormation will be published in at least 2
newspapers in vicinity of prepesed location: 5.1.3 (Title 56,
Series 1).

SIGNATORIES TO THE APPLICATION: 4.8 (Titlersﬁ,rseries 1)

.The required signature shall accompany the certification

statement of Secticn 4.8 of Title 56, Series 1.

The application must be signed in accordance with
Sections 4.8.1 and 4.9 of Titie 56, Series 1.

Submit twenty copies of the completed application ko
the Board.

o




A-1l.

A-2,

B-1l.

PART II
ACTIORS REQUIRED TO EE TAREN BY THE SITIKG BOARD

HOTIFICATION TO APPLICANT AND COUNTY COMMISSIONS: 4.6.5.a.l1l.,
4.9 (Title 56, Series 1}.

The Board shall, within 60 days of receipt of application,
mail written notigce to applicant azs &2 whether or not the
application iz cemplete.

1. If incomplete, the Board shall:
- Rotify applicant cof incompleteness
— BAssess resubmittal fees

2. When complete, the Bocard shall notify the follewing persons
of the quantitaitive assessment required:
- Ceounty Commissicn of host county
- County Commissions of all counties within a 4 mile radius

NOTE: The County Commission musi appoint 2 ad hce
members to the Board within 30 days of the notice.

The Board shall, Lf potential adverse impacts beyond host
community are identified, peform the following:

l., Neotify the respective County Commission(s).

2. Publish Class I-0 legal advertisement in that county's
newspaper identifying impacts.

DETERMINATION OF COMPLETENESS AND NOTIFICATION: &5 {Title 56,
Series 1)

The Board shall perform the following within 30 calendar days-
after the Board's determination that the application is complete:

1. Publish the following information in the State Register:
- notice of public comment period
~ notice of public hearing

2. Provide copy of the applicaticon to public library in
proposed host community {(or in clogest library) for public
inspection.

3. Hold the public hearing within 60 calendar days of
completeness determination.

4. Hold the public hearing in the county:
- where the facility i3 o be located.
= -convernient to a population center nearest to the
propesed facility location.




5. Keep an accurate record (transcription) of the hearing.
(At the appllcant's expense.)

6. Consider no written comments after clese of hearing.
{Except as provided under Secticn 5.1.l1l.e (Title 36,
Series 1.) T

7. Reopen public comment public periocd and schedule additional
public hearing, 1f necessary, for unsettled issues.

8. Make transcripts of the hearing available through the
Office of Waste Management Public Informaticon Office.

9. rovide written notice to Chiei Executive Qfficer in affegted
municipality.

10. .Direct applicant to publish legal advertisement containing
required information in at lfast 2 newspapers in vicinity of
preposed location.

c. APPROVAL OR DENIAL OF APPLICATION: & (Title 56, Series 1)
c-1. .The Beard shall render one of the fellowing decisions, upon

completion of the public hearing and within 60 days cf the
public hearing:

1

-

2.
3.

Grant Certificate of Site Approval
Grant Conditiomnal Certificate of Site Approval
Deny Certificate of Site Approval

Note: Board may seek consultation with applicant or Office

of Waste Management for clarification before decision
is made.

c-2. _The Board shall send immediate, certified, written notification
cf the decision to the applicant and, upon request, toc the
rublic.

c-3. The Board shall become involved in judicial review of interests
adversely affected by the decisicon when a petition is filed.




TITLE .57
LEGISLATIVE RULES
COMMERCIAL HAZARDQUS WASTE MANAGEMENT FACILITY SITING BOARD

SERIES 1
CERTIFICATION REQUIREMENTS

§57-1-1. General. _

1.1. Scope and Purpose. -- These regulations establish <the
procedures for obtaining a Certificate of Site Approval prior to
the construction of a commercial hazardous waste management
facility. By no means do these regulations permit the operation of
a commercial hazardous waste management facility, they may only
approve or reject the proposed locaticn ¢f a commercial hazardous
waste management facility. )

1.2. Authority. -- West Virginia Code §20-10-3(j).
1.3. Filing Date. --
1.4. Effective Date. --

§57-1-2. Definitions.

2.1. "Board" means the Commercial Hazardous Waste Management
Siting Board established pursuant to West Virginia Code §20-10-3.

2.2. . "Commercial Hazardous Waste Management Facllity" or
"Commercial Facility" means any hazardous waste treatment, storage,
or disposal facility, which accepts hazardous waste, as identified
or listed by the Director of the Division of Environmental
Protecticn under Title 47, Series 35 "Hazardcocus Waste Management
Regulaticns” of the West Virginia State Code of Regulations (47
C.3.R. 35), generated by sources other than the owner or operator
of the facility and shall not include an approved hazardous waste
facility owned and operated by a person for the scle purpose of
disposing of hazardous waste created by that person or such person
or other persons on a cost-sharing or nonprofit basis.

2.3. "Construction'" as used in these regulaticns, means:

2.3.1. TFor new commercial facilities, pursuant to §20-1i0-
3{(c), the significant alteration {as determined by the Board)} of a
site to install, or the installation of permanent equipment or
structures;

2.3.2. For existing commercial facilities, an alteraticn orx
expansion that increases the capacity of the facility to accept
fifty percent (50%) more hazardcus waste, or any change in design
or process that results in a substantially different type of
facility (e.g., dispcsal facility being converted to a storage
facility). '




2.3.3. Construction does not include preliminary engineering
cr site surveys, environmental studies, site acquisition, or
acguisition of options to purchase and other similar activities
normally incident thereto.

2.4. "Hazardous Waste Management Facility" means any facility
including land and structures, appurtenances, Ilmprovements and
equipment used for the treatment, storage or disposal of hazardous
wastes, which accepts hazardous waste for storage, treatment cr
disposal. A facility may consist of one (1) or more treatment,
storage or disposal operational units. For the purposes c¢f these
regulations, it does net include:

2.4.1, Facllities for the treatment, storage or disposal of
hazardous wastes principally as fuels in an on-site production
process; or

2.4.2. Facilities uUsed exclusively for the pretreatment of
wastes discharged directly to a publicly owned sewage treatment
works.

2.5, "Person" means any individual, trust, firm, joint stock
company, public, private or government ccrporation, partnership,
association, state or federal agency, the United States government,
this state or any other state, municipality, county commission, or
any cther political subdivision of a state or interstate body.

2.6. All other terms shall have the meaning prescribed in Title
47, Series 35 "Hazardous Waste Management Regulations" of the West
Virginia Code of State Regulations (47 C.S5.R. 35).

§57-1-3. Exclusions From the Commercial Hazardous Waste Management
Facility Siting Board Requlations.

3.1. A hazardous waste management facility, as defined in
Section 2 of these regulations, shall be exempt £from these
regulations if:

3.1.1. It is owned and operated by a person(s) sclely for
the treatment, storage, disposal, or recyeling of hazardous waste
generated by that person or that person and others on a cost-
sharing, nonprofit basis;

3.1.2. The facility treats, stores, disposes, or recycles
hazardous wastes used principally as fuels in an on-site production
process;

3.1.3. The facility is used exclusively for the pretreatment
of wastes discharged directly tec a publicly-owned sewage treatment
works (POTW).




3.2, Upocn receiving a written reguest £from the owner ozr
operator of a facility, the Board may allow, without going through
the procedures of this article, any changes in the facilities which
are designed:

3.2.1. To prevent a threat to human health or the
environment because of an emergency situation;

3.2.2. To comply with federal or state laws and rsgulations;

3.2.3. To result in demonstrably safer or environmentally
more acceptable processes.

§57-1-4. Applying for Site Approval.

4,1. Prior to submitting a siting application to the Board, the
applicant for a commercial hazardous waste management facility
shall file pre-siting notices, publish legal neciices as prescribed
in Chapter 20, Article 10A, Section 3 of the West Virginia Ccde,
and hold a public information hearing in the proposed host
community. Then the referendum process shall be carried forth.
See Siting Flow Chart (Appeéendix I) and Pre-Siting Notice (Appendix
I1y.

4.2. After the pre-siting procedure has been executed, and if
the referendum indicates that a majority of the legal wvotes cast
upen the gquestion ke in favor o©f the facllity, any person(s)
wanting to construct or operate a commercial hazardous waste
management facility must obtain an applicaticon outline from the
Board. Applications that do not explicitly follow the outline will
be deemed incomplete. See Completeness Outline (Appendix III).

4.3. Any person(s) wanting to construct or cperate a commercial
hazardous waste management facility must submit to the Board, the
information required under Title 47, Series 35, Hazardous Waste
Management Regulations, Sections 11.5.1.1 through 11.5.1.m. of the
West Virginia Code of State Regulations.

4.4. Such perscon(s) must submit an indication of whether this
is a new or revised application.

4.5. Such person{s) must submit a descriptive history o¢f any
previous hazardous waste management activities in which the owner
and/or operator was or is involved.

4.6, In addition to the information required under Section 4.3
and 4.5 of these regulations, the applicant must also submit the
following information:

4.6,1. A drawing of the commercial facility at a scale of
one inch equal tc not more than one hundred feet (1" = 100')
showing the location, where applicable, of all past, present, and
future hazardous waste treatment, storage, disposal, and recycling
areas. Existing facilities must provide photographs of the same;




4.6.2. A 7.5 minute series USGS topographic map showing a
distance of one thousand (1,000) feet  around the -commercial
facility at a scale of 2.5 centimeters (1 inch) equal to-not:-more
than 61.0 meters (200 feet). Contours must be shown on the map. The
contcur interval must be sufficient to clearly show the pattern of
surface water -flow in the vicinity of. and from each operational
unit of the facility. Feor example, contours with an interval_-of 1.5
meters (5 feet), if relief is greater than 6.1 meters (20 .feet),
or ‘an interval of 0.6 metérs (2 feet) if relief=is less=than 6.1
meters (20 feet). Owners and operators of commercial _hazardous
waste facilities located in mountainous areas should use larger
contour intervals to adequately show topographic. profilas of-
facilities. The map shall clearly show the following:

4.6.2.,a. Map scale and date;
4.6.2.b. 100-year floodplain area;
4.6.2.c. Surface waters including intermittent streams;

4.6.2.d. Surrounding land uses (e.g., residential,
commercial, agricultural, recreational, schools, hospitals,
institutions and other businesses);

4.6.2.e, A wind rese (i.e., prevailing wind speed and
direction);

4.6.2.f. Orientation of the map (noxrth arrow);

£4.6.2.9. Legal boundaries of the ccocmmercial hazardous
waste management facility site;

4.6.2.h. Access controel (e.g., fences, gates);

4.6.2.1. Injection and withdrawal wells both cn-site and
off-site;

4.6.2.3. Buildings, treatment, storage, or disposal
operations or other structures (e.g., recreation areas; runoff
contrel systems; access and internal roads; storm, sanitary, and
process sewage systems; loading and unlcading areas; and fire
control facilities);

4.6.2.k. Barriers for drainage or flood control; and

4.6.2.1. Location of operational units within the
commercial hazardous waste management facility site, where
hazardous waste is or will be treated, stored, or disposed (include
egquipment clean-up areas); and

4.6.3. A listing of all permits or construction approvals
received or pending as required under Title 47, Series 35, Section
11.4.1.7 of the West Virginia Code cf State Regulations;




£.6.4. The Standard Industrial.-Classification Codes . (SIC)
that reflect the types of hazardous .waste generators: to.be-served
by the -commercial facility;

4.6.5. A detailed written analysis along with supporting
documentation that addresses the nature of the - probable

environmental and economic impacts of the commercial facility to
include;*but not limited to the following:

4.6.5.a. The predictable adverse -impacts on:
4.6.5.a.1. Wetlands;
4.6.5.a.2. Farmlands;
4.6.5.a.3. Surface water;
4.6.5.a.4. Groundwater;
4.6.5.a.5. Wildlife;
4.6.5.a.6. Endangered species;
4.6.5.a.7. Public health and safety;
4.6.5.a.8. Transpertation networks;

4.6.5.a.9. Historic¢, cultural, and recreational areas;

4.6.5.2.10. Air gquality:;

4.6.5.a2.11. Counties or communities adjacent to the
proposed host community.

Note: If there is a pctential for adverse impacis beyond the
host ceommunity, the Becard shall notify the respective County
Commission{s) and publish a CClass I-0O legal advertisement
identifying those impacis 1in a newspaper published in that
county(s}).

4.6.5.b. An evaluation ¢f and a plan for measures that
will mitigate such effects.

4.6.6, The information required under Title 47, Series 35,
Section 11.2.9 (exposure information) of the West Virginia Code of
State Regulations, except that such information shall be regquired
of all commercial hazardous waste management facilities regardless
of the type of management practice employed. Such information shall
include a guantitative assessment of the magnitude and nature of
human exposure within a four (4) mile radius c¢f the proposad
facility. This assessment shall consider and discuss:

4.6.6.a. Chronic and acute exposure scenarios;

4.6.6.b. Carcinogenic, teratogenic, systemic or other
health risks, as appropriate;




4.6.6.c. The above scenarios and risks guantitatively, to
the extent possikle, as per the Beard; and

4.6.6.d. Each pathway identified_pursuant to Title 47,
Series 35, "Hazardous Waste Management "Regulations," Section
11.2.9.a.1 of 'the West Virginia Code of State Regulations.

4.6,.7. The nature of expected environmental benefits;

4.6.8. The nature of expected economic benefits likely to be
derived from the commercial facility;

4.6.9. The activities to be conducted at the commercial
facility; :

4,6.10. A list of hazardous wastes (include EPA Hazardous
Waste Codes) that will be received by the commercial facility;
their respective annual volumes; and the type o©f treatment,
storage, or disposal;

4.6.11. = The latitude and longitude of the commercial
facility; -

4.6.12., The names, addresses, and telephone numbers of the
owner, operator, and principal shareholders c¢f the facility.

4.7. The applicant shall submit twenty (20) copies of the
completed application toc the Board.

4.8. Signatories to the Applicaticn. The following statement
must precede any regquired signatures. .

"I certify under penalty of law that this document and all
attachments were prepared under my direction or supervision in
accordance with measures designed to assure that qualified
personnel gathered and evaluated the information submitted. Based
upon my inguiry of those persons directly involved with the
preparation of this application, the information is, to the best of
my knowledge and belief, true, accurate, and complete. I am aware
that “there are significant penalties £for submitting false or
misleading information, including the possibility of fine and
imprisonment for knowing viglations."

£4.8.1. The application must be signed by the following
person(s):

4.8.1.a. For a corporation, the "responsible corporate
officer” as defined in Title 47, Series 35, Section 2 (47 C.S.R. 35
-2) of the West Virginia Code of State Regulations;

4.8.1.b. For a partnership or sole proprietcorship, by a
general partner or proprietor, respectively; or




4.8.1.c. For a municipality, State, federal, or other
pubklic agency, by either the principal  executive officer, or
ranking elected official.

4.9, On or before sixty {(60) calendar days of the receipt of
the application for Site Approval by the Board, the Board shail
mail written notice to the applicant as  to whether or not the
application is complete. If the application is determined to be
incomplete, the Board shall notify the applicant and assess the
resubmittal fees pursuant to Title 47, Series 35A (47 C.S.R. 35A).
When the application has been determined to be complete, the Board
shall notify the applicant and the County Commission of the
intended heost county and the County Commissions of all Counties
within the 4 mile radius of the quantitative assessment required
under Section 4.6.6 of these regulations. The County Commission of
the host County shall, within thirty {3C) calendar days of such
notice, appoint two (2) ad hoc members to the Board to act upon the
application.

Note: When a commercial facility or proposed commercial
facility is owned and operated by different persons, it 1s the
operator's obligation to submit the application, but the owner must
also sign the application.

§57-1~5. Determination of Completeness and Netification.

5.1. wWwithin thirty (30) calendar days upon the Board's
determination that the application is complete, the Beard shall, at
the expense of the applicant, do the following:

5.1.1. ©Publish in the State Register a notice of a public
comment period and a public hearing and provide a copy of the
application to the public library in the proposed host community
{or the most proximate library) for public inspectlon;

5.1.1.a. The public hearing shall be held within sixty
(60) calendar days of the Board's determination of the completeness
of the application;

5.1.1.b. The public hearing shall be in the county in
which the commercial facility is proposed to be located, and at a
location convenient to a population center nearest to the proposed
facility location;

5.1.1.c. An accuraite record, transcribed at the
applicant's expense, of the hearing shall be kept by the Board
(i.e., cassette recording, stenographer);

5.1.1.4. The close of the hearing shall also end the
written comment period. No written comments recelved after the
close of. the hearing will be considered, except as provided under
Section 5.1.1.e of these regulaticns; '




5.1.1.e. The Board shall reopen the public _comment period
and schedule an additional public hearing i1f the Board finds it
necessary for additional input on any unsettled issues concerning
the application;

5.1.1.f. The Board will make transcripts of the ‘hearing
available through the Division of Environmental Protections Public
Information Office at a reasonable.cost;

5.1.2. . Provide written notice to the Chief Executive Officer
of each affected _municipality in which the proposed commercial

facility is to be located; and

5.1.3. Direct the applicant to publish a Class I-C legal
advertisement in at least two (2) dally or weekly newspapers having
circulation within the vicinity of the proposed commercial
facility. The legal advertisement shall identify the proposed
location; the type of facility and activities involved; the name of
the owner and the operator; the date, time, and place that the
Board will convene a public hearing regarding the application; an
address to which written comments can be sent; and the name,
address, and telephone number of a person from whom interested
parties may obtain further information, including copies ©f the
application.

Note: A gqualified daily or weekly newspaper shall meet the
criteria of West Virginia Code §55-3-1(b}.

§57-1-6. Approval or Denial of Application.

6.1.  Upon completion of the public hearing, the Board shall
render a decision based upon the application and the record as set
forth in Sections 4. and 5. of these regulations, and the WV Code
§20-10-3(1).

6§.2. Before & decisicon is made, the Board may seek consultation
from the applicant or the Division of Environmental Protection if

clarification is needed regarding the application and any comments
received.

£.3. Within sixty (60} calendar days of the public hearing the
Board shall render one of the following decisions:

6.3.1. Grant Certificate of Site Approval;
6.3.2. Grant Ccnditional Certificate of Site Approval; or
6.3.3. Deny Certificate of Site Approval.
6.4. Immediately upon the decision cof the Becard, the Board
shall send a written decision to the applicant. The written

decision shall enumerate its findings and conclusions, and be sent
by certified mail. The written decision shall be available to the
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public upon regquest.

6.5. Any person, pursuant to West Virginia Code §820-10-6 and
20-10-7, having an interest adversely affected by the decision of
the -Board is entitled to judicial review thereof in the Circuit
Court of Kanawha County, or the county in which the public_hearing
took place, by filing a petition with the court within sixty (60)
calendar days o©f the Board's written decision.

Note: The certification prccess is outlined in Appendix I of
these regulations.

§57—-1-7. Effect of Certification.

7.1. The approval and conditions thereto ¢f the Certificate of
Site Approval shall supersede any leccal ordinance or regulation
that is incensistent or conflicts with the terms contained in the
Certificate of Site Approval.

7.2. Nothing in these regulations shall affect the authority of .
the host community to enforce its regulations and ordinances to the
extent that they are not inconsistent with the terms and conditions
cf the approval certificate.

Note: There may be state or federal laws which pre-empt or
supercede, or otherwise preclude or restrict the enforcement of
local regulatiocns and ordinances.

7.3. Commercial facility site approval will not preclude or
excuse the applicant from any required permits or approvals under
any State or federal laws and regulations.




Commercial Hazardous Waste Management Facility
Proposed Rules Public hearing
August 10, 1993, 7 p.m.
Office of Air Quality Conference Room

BUDDY DAVIDSON: Ladies and gentlemen, the public hearing on the draft
regulations for the commercial hazardous waste management facility siting
board is now open for public comment. Where shall we begin? Mr. Foster?
Please speak into the mike for the record.

BOB FOSTER: |I’'m Bob Foster, Chairman of the Environmental Committee for the
Waest Virginia Manufacturers Association. We do have some comments
upon the proposed regulations for the siting board’s certification rules. We
had previously submitted some comments, and today we have developed a
few supplemental comments, which we’d like to present these tonight. To
do that, I’'m asking Mike McThomas to come forward and present those for
us, if you don’t mind.

MIKE McTHOMAS: Thank you, Mr. Chairman, my name is Michael McThomas,
counsel with Robinson & McElwee., We are counsel for the West Virginia
Manufacturers Association. As Bob mentioned, we previously submitted
written comments by the deadline of August fifth, | believe it was. And
we'd like to state for the record on our interpretation of the Administrative
Procedures Act as it relates to receiving comments in that the last day of the
hearing is traditionally, and by Code, the last day for receiving written

comments as well. And we would appreciate it if you would accept our

supplemental written comments at this time, which | will briefly go through.
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One of the prime issues here, as | see it, is the scope of the regulation
as it relates to what the duties and responsibilities of the board are. And
then those duties in relation to what the duties and responsibilities of the
Division of Environmental Protection are as it relates to hazardous waste
management in West Virginia. The board addresses siting of commercial
facilities. Even the article heading itself looks to that. What that means is,
not the performance or operation of a facility once it's there, but prior to
construction of where would be an appropriate location to site a commercial
facility in West Virginia. Commercial is simply that the person is in the
business of receiving hazardous waste for treatment, storage, or disposal.
One of those three activities. It's not that they have a permitted RCRA
(Resource Conservation and Recovery Act) permitted area on their facility ...
a regular production facility that handles their own waste that’s generated
out of that production process. Those are also permitted treatment, storage,
and disposal activities; yet, they are not commercial. And there is a
distinction there.

So | think the first thing is to really define what’s the scope of the
board and what’s the purpose of the regulations. In that regard, we propose
that Section 1.1 be modified to address that by saying that a commercial
hazardous waste management facility is one designed solely for the
purposes of treatment, storage, or disposal of hazardous waste. And adding

in there where it speaks of facility, "a commercial hazardous waste facility”
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as is defined by the statute. And that the board’s role is to épprove or reject
location of a new commercial hazardous waste management facility. The
board’s role is not, as | view it, t0 address existing facilities and their current
operations where they have currently permitted treatment storage and
disposal activities for handling their own generated waste. That gets to the
point of how the regulation in section 2.3.2 addresses construction as it
relates to existing facility. The statute, as well as the regulation, deals with
those facilities that are new facilities and those that are existing facilities.
And | submit to you that the statute as it’s intended to be within the
jurisdiction of the board, is intending to deal with those existing facilities
that are making a change in their processes or their business organization
such that they become a commerciai treatment, storage, and disposal
facility. That being they are engaging in a new activity. The only reason
that the statute states existing facilities is such that you can’t take an
existing warehouse, okay, and put in there a treatment, storage, and
disposal facility and argue that that is an existing facility of some type. But
existing facilities that are production based, that have their own TSDs
(that’s short for treatment, storage, and disposal--I'll shift to that, if | may}
their own TSDs on site, that happen to accept some type of waste from
another facility because they’re able to handle it. And that should not throw
them into being a commercial facility for purposes of what the ruie is. Just

because they happen to exist as an otherwise production facility. So |
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submit that the idea of an existing facility is such that what’'s contemplated
by the statute is where the facility begins to engage in a new business of
accepting hazardous waste for treatment, storage, and disposal. That’s a
new business that they're engaging in. That’s the sole business of that unit,
or whatever, and it doesn’t address the naormal operations of dealing with a
non-commercial facility,

The same holds true with ... if | might go back to the statute just
briefly as far as the three elements on what the existing facility part of that
statute addresses. The first is alteration or expansion of an existing
structure or facility to include accommodation of hazardous waste. What
that means is that the facility did not previous engage in hazardous waste
TSD and now it’s going to engage in TSD on a commercial scale. The
second part of it is expansion, more than fifty percent of the area or
capacity of an existing hazardous waste facility. Now what that means is if
you have five acres and you include an expansion of a new facility for the
purposes of accepting hazardous waste from other generators to treat,
store, or dispose on that additionai three acres, that would essentially be a
new operation. And that’s what they’re talking about in the statute as far
as what an existing facility is. It's new to that existing complex, but it's a
new, separate, and independent activity from the non-commercial process.
As far as capacity is concerned, we’re talking about increasing capacity.

Say vou deal with 10,000 tons per month, okay. If you increase the
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capacity an additional 6,000 of commercial waste that you’re taking in, then
you’re above the 50%, right? But if you're less than that, you’'re not
commercial yet.

I’ll give you an example of an increase if you're looking at it in terms
of your increase ... what you would take from other facilities if you were a
'regular!y permitted TSD and non-commercial. |f you were just to take ten
pounds from somebody, then technically, the way it’s written right now,
then you would have to go to the board and pay $60,000 under the fee rule
to get a site approval for that. And that is now what is contemplated by the
state.

So the third manner is that we’re talking about a change in design of
process which will result in a substantially different type of facility. And |
think the example in the regulations is going from a disposal facility to a
storage facility. And | don’t think that example is really what’s
contemplated. | think what they’re talking about in the statute and the
legisiative intent, what that is, is you’'re talking again about changing the
process or design such that the idea is that you’re engaging in the new
activity of being a commercial facility. | think that the reason the existing
facility is in there is to avoid any argument to say that I’'m nan-commercial
simply because 1 exist. But if you do engage in new activities which would
otherwise constitute commercial facility under what’s considered to be new,

then you would be covered.
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So we request on that ground to, in Section 2.3.2, where it says "for
purposes of existing facilities,” that the oniy conclusion | could draw, when
they’re talking about existing facilities, after going through all this, is that
commercial should be there. !t should be for existing commercial facilities.
Otherwise, in any of those other things that | had talked about, technically,
they’re actually new processes. They're actually new,

The next major issue | have, which is very important, and it’s probably
a complicated area in general, but it's a very important distinction, and that
is between what treatment is and what recycling is. Treatment, storage,
and disposal contemplates certain activities of hazardous waste
management. However, recycling, reconditioning, and reclamation of a
byproduct material in order to make another product is not treatment,
storage, or disposal. Those are activities where you have, more or less, an
effective substitute for raw material, or you're engaging in some kind of
physical process to separate out materials $0 you get a raw material product
at the end. And were it to go to the board to get its siting for that, for an
existing facility that’s going to engage in a{n activity which is going to reduce
the amount of waste that has to go to disposal, is not what is intended by
the statute. We're talking about siting of new facilities here, not engaging in
what would be normal processes for reducing the amount of waste that’'s on
the end stream. So, with that in mind, it would really be counterproductive

to exert jurisdiction of the board over those activities which can be
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distinguishable from storage, treatment, and disposal and those activities
which are creating some type of product used for raw material at the end of
the process. So we suggest that Section 3 has a new exclusion in it which
would state that hazardous waste facilities that are engaged in recyciing,
reconditioning, or reclamation of hazardous waste, including the incidental
storage because you're going to have some that’s going to build up before
hand, shall be exempt from the requirements of this regulation.

Now if you think about the role of the Division of Environmental
Protection in these activities, and that's what DEP does with their
inspectors, etc. as far as the continuing processes of existing facilities and
how they manage their hazardous waste.

There’s another very important point that | would like to bring up from
our comments that we filed before, and that is on the requirement that any
person who engages in hazardous waste management, if they make a
change, they have te come before the board to see whether or not the board
wants to exert its jurisdiction over that to determine whether a facility or an
activity, or a siting is going to be commercial or non-cammercial. There’s no
statutory authority which requires anybody to come before the board to
demonstrate that they are non-commercia[. If they meet the statutory
definition of a hazardous waste facility but do not meet the statutory
definition of commercial, then there’s no obligation to come before the

board. So, we respectfully request, therefore, that those provisions that




Commercial Hazardous Waste Management Facility
Proposed Rules Public Hearing Page 8
August 10, 1893, 7 p.m.

require a demonstration, which are by statute, they're exempt from the
board’s jurisdiction, that those provisions be deleted from the rule.

I'll make one last comment in closing, and that is that the other
problem with trying to cover such a broad umbrella over all hazardous waste
activities in West Virginia, in addition to duplicating the current statutory
requirements and respansibilities of the Division of Environmental Protection,
is that it also creates a ... | want to say, it’s a restriction on the ability to
manage hazardous waste where the reduction is as much as possible. It
reduces the flexibility that the current facilities have to deal with waste,
they’re generating within West Virginia among the existing facilities that are
here, if every time anything that’s going to be a benefit in reduction to the
amount of hazardous waste that actually is disposed of or sent out of state,
then we defeat the purpose of what the board is supposed to be doing. And
that is, in my opinion, to look at the location standards for new commercial
facilities. | thank you very much, |’d be happy to answer any questions.

DAVIDSON: Thanks a lot for your comments. Do any of you have questions for
Mike?

UNIDENTIFIED: !’ll need to look back over all this stuff.

UNIDENTIFIED: Mr. Farley has some questions.

DALE FARLEY: ! just had a couple minor questions, and a couple real minor
suggestions ... [inaudible] what is the nature of the information that is

required ... 47 series 35 in paragraph section. What all would that entail?
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UNIDENTIFIED: |I’'m trying to find where you are. Dale, you've lost us. Where are
you?

FARLEY: I'm on page 3, section 4.3 [inaudibie].

UNIDENTIFIED: This is a general question that [ assume that’s a lot of
comprehensive information under the hazardous waste permitting rules, is
that what that is? The whoie permitting requirement?

[INAUDIBLE]

FARLEY: Well, a couple things | would note in here just because of the way things
are set up now. |’m not sure that’s the right section, reference, or what the
reaction would be. There may be other regs, too, if you’re talking about
information development, | guess it’s relevant to the board. There is a air
quality, or APCC reg. 45 CSR 25 that gets into the permitting of the air-
related sources as well, that presumably would be information in a couple
sections here that are referenced, that would be presented to the board. Or
would be relevant to the boafd’s decision. And | don’t know whether just
by mentioning this that’s it’s assumed it will be incorporated by request or
submission from another office.

UNIDENTIFIED: Dale, | think what the series 35 means ... [inaudible; not speaking
into microphonel.

FARLEY: Well, | don’'t know. Maybe that’s the way it will work. 1 didn’t know
because I've just seen these for about 30 minutes here.

MARTHA BARKER: [Not using microphone--much of this was inaudible.] ... Yes, |
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think that ... however, we can’t write regulations assuming that at all. At
this point, you’re going to be going through the legisiative process at the
same time we are, and we can only rely on what we have right now. But
eventuatly ...

UNIDENTIFIED: There’s also tentatively provisos that should be copied if the regs
were to stand. At the suggestion of the Manufacturers Association,
additionally points out that there may be other applicable state and/or federal
regulations which supersede local [inaudible]. That’s in the ... 57-1-7.

UNIDENTIFIED: It doesn’t make it as explicit as you’d like, but it does cover ...

FARLEY: Well, | was wondering, just in interface, what is here in relation to regs
and several issues come up about air quality, and | didn’t know what would
be intended or how that would be set up in terms of what would be brought
in at the air quality related permits ending here that had differing information
if you're dealing with an incinerator.

UNIDENTIFIED: Right, that’s important. We’ll make & note of that out of the tape
and get back to you on that some time tomorrow.

FARLEY: And the same thing over under ... just a sort of related matter over under
4.6.3, page 4. That's sort of the same thing. Under the set-up as it is now,
there is at least an air quality reg. I'm not sure whether there’s any others
that, when you say list of all permits and construction approvals procedure
pending. There again, | don’t know whether you think that cite 27 series 35

would automatically include a listing of anything that the company was
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applying for under 45 CSR 25 at the air quality office. So |l sﬁggest that it
be included if not. | don’t whether it’s also intended under that section that
you would ... or maybe add a desirable thing or something you could do
legaily or appropriately to require listing of others pending approvais that
might, maybe bear on this. For example, | don’t know about water permits
or other types of air permits or things like that.

UNIDENTIFIED: This is a request for listing existing permits. 1’d have to look back
to see if it also covers pending.

FARLEY: Right, but for example, you give the major facility a very large
incinerator. There maybe not hazardous waste permits per se, but major
source construction permits for air quality. There may be [inaudible]
whether they ought to be listed or whether they’re relevant here, but that’s
just the [inaudible]. One thing up under another point, where you talk about
the content of a map, or the plot plan, or whatever, considering that you're
asking for an air quality ... sdme kind of a report on analysis of air quality
impacts or effects. | guess | had a question, and | assume that’s something
you will just see what happens when it comes up in terms of review,
whether there’s any kind of criteria of what that kind of analysis wouid be,
or is that going to be determined by ... use this as reference for review.

UNIDENTIFIED: That's one way to do it.

FARLEY: Well, well, it's not just air quality. Any kind of groundwater or anything
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else, obviously there’s provisions out there fo'r some of these analyses,
but...

UNIDENTIFIED: Are you talking about 4.6.5.07

FARLEY: Right. Well, the whole laundry list of the predictable ... they’re talking
about having to show predictabie adverse impacts on wetlands, farmlands,
surface water, etc. | would assume that you’re relying on maybe some
procedures or rules or something that exists under all those various
programs to set criteria ... what that analysis ... how that analysis would be
done.

UNIDENTIFIED: Right. There would be ... each application would be referenced to
... well, first it would be in the State Register and then it will be referenced
to what the board thinks are the appropriate agencies that may want 1o
comment or participate in the review.

FARLEY: Okay. What that would mean is if someone prepared something and

' were in the process of preparing it, before they did so, there would be a
referral to the right office somewhere to tell them how to maybe prepare
that.

UNIDENTIFIED: We have a standard reference list of permitting, and we would
make that available to the board or maybe even add some other potential
respondents to that list.

FARLEY: [ guess what | was getting at is in terms of the criteria for preparing

those things, it’s not stated here, but each office may have its own angle
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about wetlands analysis, or whatever,

UNIDENTIFIED: And that’s the angle that should be pertinent.

FARLEY: Yeah. And presumably before you would want to see that preparation
done or something put together like that, you would presumably want to
have some process to make sure that whoever’s doing the applications for
the putting these things together, would meet some criteria of those offices
or programs. And | don’t know what was intended there. For example, in
air quality analysis, that can be an incredible undertaking. [t depends upon
what you’re demanding [inaudible].

UNIDENTIFIED: [ think at this point, it would be left to the judgment of the
responding agency how little or how much is necessary.

FARLEY: Right. But the presumption would be that a process would be created or
something to have initial check-off before someone wastes a ot of time
maybe doing an analysis that a particular office would say was not adequate
for ... [inaudible].

UNIDENTIFIED: Right. This process ... what encourages applicants to contact the
agencies prior to the preparation of the application itself.

FARLEY: As per some directive?

UNIDENTIFIED: Right.

FARLEY: Just as a matter ... one minor point that | would suggest in that regard
when you’re talking about the [inaudible] ... | was trying to get to that a

minute ago. You're talking about a [inaudible] and that kind of thing. |
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add to that in case this would be, say an incineration facility or a large air
poliutant emitting facility, that if there’s any epidemiological or any air
quality monitoring stations on the site, or on the scale of a map, they should
be shown. And the only other question | had was just in the section where
you talked about the impact area and how it would be ... where the analysis
would be. Is there a particular reason why four miles was chosen? [s that
in a reg somewhere?

UNIDENTIFIED: Yes ... that’s. Do you have that there handy? In the response ...
in the response | prepared for ... the Manufacturers Association had that
comment also. And these are only proposed responses, so they have not
been okayed by the people | work for. Okay, the four mile radius for the
impact study is the standard adopted and circled for remedial and site
investigation guidance. So we assume that the four mile radius is pretty
much a standard for risk assessment and epidemiological studies for
comparative ... to compare. | also noted that for surface waters, a 15-mile

radius is used. So the 4-mile ... we thought not asking too much nor to0

little.

FARLEY: Woas it the manufacturers’ commenwas too small or too large?

UNIDENTIFIED: [inaudible] Justification. Pretty much the same comments you
made. Where did we get the number. And that’s where we got the
number.

FARLEY: Well, | don’t know if there’s anything wrong with it. | mean, air quality
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guess that's sort of standard language people use. | also suggest that you
add to that in case this would be, say an incineration facility or a large air
poliutant emitting facility, that if there’s any epidemiological or any air
quality monitoring stations on the site, or on the scale of a map, they shouid
be shown. And the only other question | had was just in the section where
you talked about the impact area and how it would be ... where the analysis
would be. Is there a particular reason why four miles was chosen? Is that
in a reg somewhere?

UNIDENTIFIED: Yes ... that’s. Do you have that there handy? In the response ...
in the response | prepared for ... the Manufacturers Association had that
comment also. And these are only proposed responses, so they have not
been okayed by the people | work for. Okay, the four mile radius for the
impact study is the standard adopted and circled for remedial and site
investigation guidance. So we assume that the four mile radius is pretty
much a standard for risk assessment and epidemiological studies for
comparative ... to compare. | also noted that for surface waters, a 15-mile
radius is used. So the 4-mile ... we thought not asking too much nor too
little.

FARLEY: Was it the manufacturers’ comment that that was too small or too large?

UNIDENTIFIED: {inaudible] Justification. Pretty much the same comments you
made. Where did we get the number. And that's where we got the

number.
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FARLEY: Well, | don’t know if there’s anything wrong with it. | mean, air quality
| analyses differ. Methodology used and the size of the source and a lot of
fhings like that.

UNIDENTIFIED: Well, this would be from Office of Waste Management to inspect
it. “And, like you said, we may have to look further into developing a
standard from other ... the participation of other agencies.

FARLEY: That’s all I've questioned.

UNIDENTIFIED: Any of you may have some ideas on what Dale said, to pass along
to us as well?

UNIDENTIFIED: [ have nothing else.

UNIDENTIFIED: Did you want to ask any guestions or make any comments.

[inaudible--Speaker not using microphone.]

UNIDENTIFIED: No, the next step would be to file an agency-approved rule with
the Secretary of State that would be published in the State Register. It
would go to the legisiative rule making rule committee. If we make it by the
deadline, which is August 13, then it’s guaranteed to be taken up in the
next session of the legislature. And prior to that, our agency needs to
respond to what we consider a significant or substantive comment from this
association or any other party that sent comments in or attended the
meeting. We can give you a three- or four-page outline of the entire rule
making process if you give us a call.

DAVIDSON: Well, folks, if there are no further questions or comments, this public
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The Board recelved written comments concerning the proposed rule from
the West Virginia Manufacturers Assogiation durxing the thirty-day
comment period. The following are the comments submitted, and the
raesponses thereto:

Proposed Rule 57 C.S.R. 1

Comment/Page 1: "The filing ¢f the regulations is contrary to the
Administrative Procedures Act...”

Responses In the foctnote, a reference is made to §2%9A-3-8 concerning
the cut-off date for written comments. ¥You probabkly intended toc cite
§29A-3-5, but the point is this--notice ¢f a 30 day written comment
pericd was published in the State Register. Alsc published was a notice
for a public hearing at which both written and coral comments will be
accepted. Written comments received at OWM after 8:30 am on August 5,
1993 will not be acknowledged. Eowever, additional comments may be
submitted at the hearing on August 10.

Comment/Page 2-A: "Specific reference to "incinerator" is not included
within the statutory definition.”

Response: Uss of the term is redundant, and has been deleted from the
proposed rule.

Comment/Page 3-B: "Construction Ambiguity.”

Response: 57 C.S.R. 1 Section 2.3. begins, '"Construction, as usgsed in
these regulaticons...” Since these regulaticens are for the Commercial
Hazardeous Waste Management Pagility Siting Board, weuld this not
preclude their application to non-commercial facilitiesa? Nevertheless,
the Board has inserted the word "commercial" where you have suggested in
Sections 2.3.1. and 2.3.2. . The Becard alsc agrees to designate the
comment fellowing 2.3.2. to Section 2.3.3. .

Comrent/Page 4-C: 'Demcnstration by Non-Commercial FPacilities."

Response: If a new facility {or an expansicn to an existing one) was
not considered to be commercial by the applicant/operator, the Board
would not receive an application for a Certificate of Site Approval in
the first place. The addition of §20-10-3(d) in the format you have
suggested on page sSix (Section 3.2.) seems appropriate.

Comment/Page 7: "Section 4.1."

The revised language you have suggested for Secticn 4.1 has better
clarity with respect tc the apparent intent of §20-10-3 (page seven).
The Board is uncertain as to the intent of §20-10A-3(a), but do not
agree that changing Sectiecn 4.1 will preveat or resclve conflicta in
these two staktutes. The Beoard believes that §20-10A must be amended to
conform with the intent of §20-10 {(ie. the certificaticon of the location
of commercial hazardous waste TSD facilities).




Comment/Page 7: "Completeness.”

Response: The outline presented in Appendix III reguires no information
that is not asked for in the text of the propesed rule. The Becard is
committed te a fairly ambiticus turn-around time for processing these
applicaticns (as little as 18C days), and the completeness review is cone
step in the preoccess which can be gquickly accomplished when the
information absclutely follows a prescribed format. Ctherwise, weeks
can be squandered ensuring that the applicaticn 1s complete-—this time
can be better =pent on the technical review. The Board believes that
the cutline provides a good check list for the applicant to follow. In
the matter of additicnal fees, consider this: when permit applications
are incomplete or deficient, the DEP Office of Waste Management staff
must devete many hours and rescurces, at taxpayer expense, te provide
what amounts to free consultaticn for an applicant. This practice has
rewarded those whe do not make an effort te "do it right'. In this
context, 'complete' means %that all of the sections of the application
are gubmitted in the order specified by Appendix ITII. If deficiencies
are found during the technical review, additicnal or revised information
will be reguested. This has nothing to do with completeness and
portends no additional fee.

Comment/Page 8-E: "Section 4.6.4 -— Types of Waste."

Response: The SIC Codes requestad in Section 4.6.4. are of a general
nature and are intended to inform the public as to the types of
buginesses that will be served by the propoged facility. Morecver, this
type of information is crucial to assessing the need for the facility.

Comment/Page 8-F: "Section 4.6.6 —--Exposure Information”

Response: The exposure infeormation reguired under Section 4.6.6. is
authorized under $§20-10-3{e)(1l}, "...including, but not limited to...".
The integrity of the environment and the health <f its inhabkitants is
not an illegical consideration for the Beoard. Some of the information
is indeed, speculative, but rather than perceiving the exercise as a
barrier to responsible waste management, industry should seize upon this
cpportunity to demconstrate that the fears or misconceptions of the
public are unfounded. The four mile radiug for the impact study is the
standard adopted in CERCLA Pre-remedial and S5ite Investigation Guidance
(for surface waters, a fifteen mile radiusg is used).

Comment/Page 9-G: "Section 5.1 -— Administrative Costs.”

Response: The Code uses the same type of language ("...at the expense
of the applicant..." [§20-10-3(g)]j. The inclusion of such language only
gerves to peoint out that these activities may be legitimately charged
against the application fee, not public funds. Until scome historical
perspective is available, the costs for processing these applications
can only be estimated--eventually the fees may need to be adjusted up or
down. It would neot be appropriate for the public to gubgidize the
start-up costs for these facilities.




Comment/Page 10-H: "Section 6.1 ——Approval Criteria.”

Response: The Beoard concurs that the language in Sectien 6.1 must be
modified to reflect §20-10-3(1i).

Comment/Page 14-I: T"Conflict of Laws Provisc.”

Regponses: The Becard has no problem with adding the conflict of laws
proviso.

Comment/Page 14-J: "Facility References."”

Response: The Board has changed these te 'commercial facllity'.
Comment/Page 14-K: "Cross-reference to HWM Regulations.”

Response: In the matter of adopting federal regulaticns by reference,
the Board suggests that nothing can be done (other than preparing for

the eventuality) until it becomes a reality. We know of nc mechanism
with which to reference precposed regulations.
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CERTIFICATION REQUIREMENTS
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August 4, 1893

1. INTRODUCTION

On July 8, 1993, the Commercial Hazardous Waste Management Facility
Siting Board {"Board") filed with the Secretary of State proposed Regulation 1,
"Certification Requirements” of Title 57 of the West Virginia Code of State
Regulations. Accompanying the proposed rule was a notice inviting written comment
until August 5, 1993 at 8:30 a.m. and a public hearing to be held August 10, 1293
at the Office of Air Quality in Charleston, West Virginia.' Pursuant to this notice, the
West Virginia Manufacturers Associaticn ("WVMA") files these comments.

The WVMA represents a broad cross-section of large and small industrial
concerns throughout West Virginia. The WVMA has traditionally commented upon

various environmental rules proposed in West Virginia. Because this proposed rule

! In the first instance, the filing of the regulations is contrary to the Administrative
Procedures Act set forth in W. Va. Code § 29A-3-1 et 32q. The notice accompanying the rule sets
August B, 19932 as the deadline for filing written comments on the rule but the public hearing will be
held five days later on August 10, 1883, Waest Virginia Code § 29A-3-6 states that the last day for
submitting comments is the day of the hearing unless the agency allows an extension to file commensts

beyaond the day of the hearing in accordance with W. Va. Code § 29A-3-7. T =

1




requires & demonstration by applicants of non-commercial faciliti.;s, in particular, and
because WVMA members are potentially affected by the rule, ththﬁA is compelled
td comment on the proposed rules. These comments represent a continuation of the
active and supportive role the WVMA has played in the developﬁj—e‘nt of a reasonable

hazardous waste management program for West Virginia. :—

The comments that foilow address the various conc_::_er_ns with respect to
both the scope and application of the rule as well as specific coﬁcerns on proposed
individua! sections of the rule. Unless otherwise noted, ali réf_e[ences to federal
regulations are to Title 40 of the Code of Federal Regulations ("C.F.R."}, while all

references to state regulations are to Title 47 of the Code of State Regulations

("C.S.R.").
. COMMENTS
A. Section 2.2 -- Definition of "Commercial Facility"

The definition of "commercial hazardous waste management facility” is

specifically defined by statute. W. Va. Code § 20-10-2. Specific reference 10

"incinerator” is not included within the statutory definition. If a proposed incinerator
also constituted a "commercial facility™ it would be covered by the regulation.
However, the authority of the Board does not extend to regulating the siting of
incinerators that are not "commerciai'. Therefore, to avoid any stretch of
interpretation, and to prevent confusion, the term "incinerator” shduld be deleted from

the definition.




B. Section 2.3 -- "Construction” Ampiguity

One underlying concern of 1ne reguiations Is the application of-the

oec Stataa- i

of a commercial hazardous waste management facility without first obt: ning
Certificate of Site Approval issued by the Board in a manner prescribed

particular, the statute provides:

(c) After the effective date of this article [April 8, 19881,
no person shall censtruct or commence construction of a
commercial hazardous waste management facility without —— =77
first obtaining a certificate of site approval issued by the '
board in the manner prescribed herein. For the purpose of 7
this section, "construct” and "construction” shall mean {i) _
with respect to new facilities, the significant aiteration of
a site to install permanent equipment or structures or the - -
installation of permanent equipment or structures; {ii} with

respect to existing facilities, the alteration or expansion of — "=
existing structures or facilities to inciude accommodation of T
hazardous waste, or expansion of more than fifty percent — =~
the area or capacity of an existing hazardous waste facility,
or any change in design or prccess of a hazardous waste
facility that will result in & substantigily different type of
facility. Construction dees not include preliminary
engineering or site surveys, environmental studies, site
acquisition, acquisition of an option to purchase or
activities normally incident thereto. : -

W. Va. Code § 20-10-3(c) {emphasis suppiied). "For the nurposes of this Section,

‘construct’ and ’‘construction’ shall mean" is limited specifically to commercial
facilities. However, in the regulation, "construction” is set out separately in its own
definition and does not specify that the activities are related to commercial h;aiardous

waste management facilities in particuiar. Instead, Section 2.3.1 states "for new




facilities” and Section 2.3.2 states "for existing facilities." Standing alone, these

provisions couid be taken out of context end applied to non-commercjgrléh;azardbus
waste management faciiities. Thus, the WVMA requests the rule bg%g_‘tﬁgﬁ,_ﬁ(jiﬁeq;to
clarify that "construction” is limited to commercial facilities. The WVMM_A;s_uggg_gts
either repeating the statutory definition verbatim, or amending Sectioggz_'_.aj ‘and
2.3.2 of the rule to read, in pertinent part, as follows: |

2.3.1 For new commercial facilities, .

2.3.2 For existing commerciai facilities, . . . e
This fanguage would remove any ambiguity as it relates to the applicatigp giithe rule
on non-commercial facilities and restrict the term "construction” to commercial
facilities.

In addition, to further clarify the definition and the statutory intent, the
comment suggesting that construction does not include preliminary engineering, etc.
should be given the same weight as Sections 2.3.1 and 2.3.2. Therefore, the WVMA
requests the Board modify its rule to insert & new section designated Section 2.3.3
that includes the language which is now set forth in the Comment. The WVMA
believes this change will more accurately reflect the statutory meaning of
"construction.”

C. Section 3 -- Demonstration by Non-Commercial Facilities

Section 3 of the proposed rule specifically excludes from regulation a

commercial facility which can demonstrate to the Board that it is owned and operated

by a person solely for the treatment, storage, disposal, or recyciing of hazardous




waste generated by that person or that persen and others on a cost-sharing, non-
profit basis. This reguires non-commercial hazardous waste facilities to prove that-
they are not commercial facilities, when the burden should be on the Board to show
that a facility which seeks classification as a non-commercial facility is in facfj?__
commercial facility. Non-commercial facilities are exempt by definition from’-ta:a'
purview of the rule and the Board must establish its jurisdiction before it can assert
authority over a facility. In addition, facilities for the treatment, storage or disposal
of hazardous wastes used principally as fueis on site and facilities used exclusively for
the pretreatment of wastes discharged directly to & publicly owned treatment wofks
("POTW") are not considered hazardous waste management facilities by statute and
therefore are not within the jurisdiction of the Board. Clearly, the Board lacks
authority to require a non-commercial faciiity to demonstrate that it is not commercial.
Therefore, the WVMA suggests clarification on the intent of the Board and offers its
suggestion to make the scope and intent precise in the following fashion:
3.1. Hazardous waste management facilities that

are not commercial hazardous waste management facilities

are exempt from the provisions of this rule.
This change will make the regulation comport with the statutory requirements as well
as limit the authority exerted by the Board to that explicitly authorized by statute.

Furthermore, the rule does not make exception as found in the W._Va.

Code § 20-10-3(d), which provides, as follows:

(d) Upon receiving & written request from the
owner or operator of the facility, the board may allow,
without going through the procedures of this article, any
changes in the facilities which are designed (1) to prevent




a threat to. human heaith cr the environment because of an
emergency situation; {2) to cempiy with federal or state
laws and reguiations; or {3} 1o result in demonstrably safer
or environmentally mare acceptable processes.

meeting the statutory criteria and, accordingly, suggests the following:

3.2 The owner or operator of a commercial faciiity that
submits written notification to, and obtains approval from,
the Board, may make changes without going through the
procedures of this regulation if the changes in the facilities
are designed:

2.2.1 To prevent a threat to human health or the
environment because of an emergency situation; T

3.2.2 To comply with federal or state laws and o
reguiations; or '

3.2.3 To result in demonstrably safer or
environmentally more acceptable processes. S

This change maore accurately reflects the statutory provisions. Thus, the WVMA urges
the Board adopt these suggested changes.
D. Section 4 -- Applying for Site Approval
In Section 4 of the Reguiation, the term "the applicant" is used in a
manner which could signal confusion between an applicant for commercial hazardous
waste management facility and a non-commercial hazardous waste managément

facility. This is true especially in light of the reference to W. Va. Code § 20-10A-3,

which requires all hazardous waste management faciiities that dispose of greaterjhan

ten thousand tons per annum to obtain site approval from the Board. This poésibility

of confusion could arise where the term "construction" describes an alteration or




waste. This suggests that even non-commercial

"construction” must meet certification requirements. While it may not be the intent__%;_'_ )

10 capture non-commercial facilities, the WVMA suggest the Board amend its rule to 2

clarify that submission of an application oniy be required of commercial facilities. In-——.

particular, the WVMA submits that the rule needs to be precise in applying oniy to e

commercial facilities and shouid not unintentionally capture non-commercial hazardous — - .. .

waste facilities which dispose of greater than ten thousand tons per year or are .- -
subject to the referendum provisions.
The WVMA suggests the following language change to Section 4.1:

4.1 Prior to submitting a siting application to the .
Board, she-appHesant an aopplicant for a commercial facility . ,
shall file pre-siting notices, publish legal notices as P
prescribed in Chapter 20, Articie 10A, Section 3 of the e
West Virginia Code, and hold a publiic information hearing =
in the proposed host community.

This language will preclude any interpretation which would conflict with or allow

circumvention of the reguirements of W. Va. Code § 20-10A-3. o

Furthermore, applications are generally complete if they are
"substantially"” or "administratively” complete. Because application reguirements are
usually broad, there is often some disagreement or confusion as to the meaning of a
requirement and the desired response. The Completeness Outline (Appendix 1
includes six pages of the application calling for very detailed information. The_jj_f*
applicant supplies the best information available at the time of submission, but it is

unlikely that the information submitted will be complete to ail readers. Therefore, the

7 _




should reflect the an applicants goed faith effort to provide a complete application.

duy

E. Section 4.6.4. - Types of Waste

Classification {"SIC") codes that reflect the types of hazardous waste generators to— .

be served by the facility. This requirement is speculiative unless the facility is being
designed and operated for one particular generator cr type of generator. Otherwise,
a commercial facility would normally take waste from whatever source it is derived ‘—_ _
without regard to the type of facility that generates the waste. The critical concern _
should be the type of waste generated, not the type of industry which generates the =
waste. The likely underlying intent of this provision is to solicit information regardingi
the type of waste the facility intends to handle; that is, particular characteristic
wastes or particular listed wastes. Accordingly, the regulation already requires a list :

of hazardous waste, including the EPA hazardous waste codes, that will be received .- .

by the facility, the annual volume and the type of treatment, storage or disposal. B
§ 4.6.10. Thus, the WVMA suggests Section 4.6.4 be deleted and the remaining';'_;__j,
subsections renumbered. .

F. Section 4.6.6 -- Exposure Information



The Board requires information on the degree of hsaith risk 1o human health
pooulations within a four mile radius of the procosed faciiity. The reguiation goes on
10 describe what the assessment is to entail, including chronic and acute exposure
scenarios and carcinogenic, teratogenic, systemic or other health risks. Moreover, the
rule requires identification of each pathway of exposure as part of the risk
assessment. A cursory review of the authorizing statute in Chapter 20 does not
reveal a requirement for a health risk assessment nor authorization for a four mile
radius for mandatory risk assessment. The Board exceeds its authority granted by the
statute in requiring an applicant to engage in these expensive and time consuming
studies not authorized or required by the statute. In addition, such a reguirement
lacks any logical basis, is speculative and constitutes a barrier, by expense and time
consumption, to the federal requirement to assure adequate capacity 10 hazardous
waste generated in West Virginia.

While the WVMA acknowledges that federal and state regulations require
exposure information (47 C.S.R. 38, § 11.2.9), a risk assessment is an additional
requirement which would entail substantial resources without much environmental or
human health benefit. [n addition, the four mile radius requirement is an arbitrary
measure without any known basis. Therefore, the WVMA requests Section 4.6.6 be
rewritten to mirror the state’s Hazardous Waste Management Regulations, 47 C.S.R.
356, §11.2.9, or its federal counterpart, 40 C.F.R. § 270.10(j).

G. Section 5.1 -- Administrative Costs




In addition to the $60,000 fee submitted with the application (See
proposed rule 47 C.S.R. 35A and WVMA comments}, the proposed rule also requires
the appiicant to pay the administrative costs of providing notice in the State Register,
transcribe the hearing, and publish legal advertisements. Cognizant of the statutory
requirement to pay these costs, the WVMA submits that regardless of the fee
provisions eventually adopted, the applicant should be obligated only to pay these
costs which are expected, i.e. required by statute. Other costs should be paid from
the application fee, because the intent of imposing the fee is to offset part of the
costs of the program. In order to accomplish this objective, the WVMA offers the
following language and requests the Board to amend the rule accordingly:

5.1 Within thirty (30) calendar days upon the
Board’s determination that the application is complete, the

Board shall—et—the—expense—eai—the—appleant do the

following:

This language would permit the applicant to pay the required fees and expenses

without a wholesale inciusion of all of Section 5.1. For specific costs, such as found

in Section 5.1.71.c., requiring transcription of the record, and publish legal

advertisements. See W. Va. Code § 20-10-3, Similarly, Section 5.1.1., regarding

costs of publication in the State Register, should be amended accordingly.
H. Section 6.1 -- Approval Criteria
Although the WVMA commends the Board for setting forth all the
information which is required to be submitted for certification, it did not set forth an
objective criteria for obtaining approval. Instead, the Board "shall render a decision

based upon written and oral comments received concerning the application.” § 6.1.

10




The statute specifically states the Board is to render a decision based upon the
application and the record, and based upon the nature of probable environmental anc

economic impacts. W. Va. Code § 20-10-3(i). Nothing would be more unfair than

1o require an applicant to submit a detaiied, technicai application for a well conceived
project, and have certification denied because a majority of public commentors
opposed it for reasons unrelated to the merits of the project.

The decision of the Board must contain findings and conclusions. The
Regulation on the other hand only requires the Board to send written notification to
the applicant. The regulation does not specifically ser forth the requirement for
findings and conclusions, and it should do so.

n particular, Section 6.1 of the regulation states that "the Board shall
render a decision based upon written and oral comments received concerning the
application.” The statute requires the Board to render a decision based upon the
application and the record -- "the Board shall base its decision upon the factors set

forth in subsection {(e)." W. Va. Code § 20-10-3{i). The WVMA urges the rule be

changed tc mirror the statutory standard of decision-making.

Furthermore, the provisions of W. Va. Code § 20-10-3(e) should be

inserted in the regulation verbatim or specifically referenced. It is by these criteria
that the Board’s decision must be evaluated. Woest Virginia Code § 20-10-3(e},
provides:
(e} An appilication for certificate of site approval
shall consist of a copy of all hazardous waste permits, if

any, and permit applications, if any, issued by or filed with
any state permit-issuing authority pursuant 1o article five-e

11




[§ 20-BE-1 et seq.} of this chapter and a detailed written
analysis with supporting documentation of the following
factors:

(i The nature of the probable environmenial and
gconomic impacts, including, but not limited to,
specification of the predictable adverse effects on quality
of narural environment, public heaith and safety, scenic,
historic, cuftural and recreational values, water and air
quality, wildlife, property values, transportation networks,
and an evaiuation of measures to mitigate such adverse
effects;

(2) The nature of the environmental benefits likely
to be derived from such facility, including the resultant
decrease in reliance upon existing waste disposal facilities
which do not comply with applicable laws and regulations,
and a reduction in fue! consumption and vehicle emissions
related to long-distance transportation of hazardous waste;
and

{3) The economic benefits likely to be derived
from such faciiity, including, but not limited 1o, a reduction
in existing costs for the disposal of hazardous waste,
improvement to the state’s ability to retain and attract
business and industry due to predictablie and stabie waste
disposal costs, and any economic benefits which may
accrue to the municipality or county in which the facility is
to be iocated.

Because the statutory criteria are so specific, the rule should not give short shrift to

the importance of its mandate. Therefore, the WVMA urges Section 6 be redrafted

to reflect the statutory mandates.

Moreover, the statute requires a written decision of the Board containing

its findings and conclusions. The rule simply mandates a written decision. However,
"findings and conclusions” is a significant phrase that imports legal consequence.

Specifically, the Board is required to make "findings of fact” and based upon those

12




findings make "conclusions of law.” Thus, the rule should be modified toc accurately
state the statutory mandates, and if unavoidable, be insarted verbatim,

The following represents the WVMA'’s suggested redraft to Section © of

the rule.

6.1 Upon completion of the public hearing, the
Board shall render a decision based upon the application
and the record of written and oral comments received. The
decision shall be based upon the following factors:

6.1.1 The nature of the probabie environmental and
economic impacts, including, but not limited to,
specification of the predictable adverse effects on guality
of natural environment, public health and safety, scenic,
historic, cultural and recreational values, water and air
quality, wildlife, property vaiues, transportation networks,
and an evaluation of measuras to mitigate such adverse
effects;

6.1.2 The nature of the environmental benefits likely
to be derived from such facility, including the resultant
decrease in reliance upon existing waste disposal faciiities
which do not comply with applicable laws and regulations,
and a reduction in fuel consumption and vehicle emissions
related to long-distance transportation of hazardous waste;
and

6.1.3 The economic benefits likely to be derived
from such facility, including, but not iimited to, a reduction
in existing costs for the disposal of hazardous waste,
improvement to the state’s ability to retain and attract
business and industry due 1o predictable and stable waste
disposal costs, and any economic benefits which may
accrue to the municipality or county in which the facility is
tc be located. _

£ O X X X ¥ ¥

6.4 Immediately upon the decisicn of the Board,
the Board shall send the written decision to the applicant.
The written decision shall contain the Board’s finding of

13




fact and conciusions of law. Tne cecision shall be sent to

the applicant by certified mail and be available to the public

upon request. -

Aithough it may seem redundant, using the specific statutory Ia_:jguage is co_nsistent
with legislative wishes instructive to all who use the rule. The identical language
assures, in this instance, that there is no discrepancy between the statute and the rule
as to the exact wording. Thus, WVMA urges the Board to incorporate these statutory
requisites.

. Section 7.2 -- Conflict of Laws Proviso

The WVMA suggests adding a proviso attached to the end of this section
which would acknowledge that there may be additional state or federal lavws which
pre-empt or supersede, or otherwise preclude or restrict, the enforcement of local
regulations or ordinances in addition to the determinations of the Board.

J. References to "Facility”

The rule defines "commercial hazardous waste management facility” and
"commercial facility” but the rule often uses the term "facility” without a modifier.
In order to assure accurate interpretation, the WVMA suggests that in all instances,‘
the term "commercial facility” should be replaced for "facility" throughout the rule.

K. Cross-reference to Hazardous Waste Management Regulations.

These regulations establish procedures for obtaining a Certificate of Site

Approval from the Commercial Hazardous Waste Management Facility Siting Bc;ard.

Many of the criteria set forth in the rule refer to the Hazardous Waste Management

Regulations, 47 C.5.R. 35. Proposed changes to that rule will incorporate the federal

14




reguiations by reference and may be approved by the Leglstature in 1894, causing the

WVMA suggests the rule cross-reference the Code of Federa[ I Regulations concerning

location standards for hazardous waste management fag!ﬂxes. ‘In particutar, 40 C.F.R.

Part 270 should be referred 1o.

. CONCLUSION , -

The WVMA appreciates the opportunity to:comment on the proposed ruie
and continues to offer our assistance in developing reasonable regulatory programs.
Any questions concerning the comments should be directed to Robert L. Foster,
Chairman, Environmental, Safety and Health Committee of the West Virginia

Manufacturers Association at {304) 342-0161.

15




The CHWMF Siting Board received these comments at the public hearing for
the proposed rule 57 C.S.R. 1 on August 10, 1993. The following are the
comments received and the responses thereto.

The WV Manufacturers Association, represented by Bob Foster and Mike
McThomas (both of whom were at the hearing), met with Beard and OWM
representatives on Augusat 11, 1593.

The purpese of this meeting was tc attempt to modify the language cf the
proposed rule in a manner which would be satisfactory for the Board, OWM
and the Asscciation. A concensus was reached and minor changes in
language were agreed upon for the firal version of the proposed rule.
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l. Introduction
The purpose of these supplemental comments of the West Virginia
Manufacturers Association {("WVMA") is to address the scope and purpose of the
Commercial Hazardous Waste Management Facility Siting Board ("Board") and the
extent to which the proposed regulations apply to existing hazardous waste facilities
currently permitted under the federal Resource Conservation and Recovery Act
{("RCRA™). Ciearly, the intent of the article and the creation of the Board is to address
the siting of new commercial hazardous waste management facilities; hazardous
waste management facilities which accept waste from hazardous waste generators,
other than hazardous waste generated by the facility itself, and whose sole purpose
is to engage in the business of hazardous waste treatment, storage, or disposal. The
- intént of the articie is not to address those facilities which generate hazardous waste

as a byproduct of an industrial process but are also permitted under RCRA to treat,

store and dispose of the wastes which the facility may generate. These suppiemental




comments are interided 1o urge cnanges 10 the rule which wouid more accurately
refiect the statutory intent and the purpose of the Board.
1. Scope and Purpose

The first ares addressing the application of the rule to permitted
hazardous waste management facilities is in Section 1.1 of the ruie. Section 1.1 sets
forth the scope and purpose of the rule. This section should be rewritten to clarify
the nature and types of the facilities for which the Board would be engaged in
granting a Certificate of Site Approval. The scope and purpose should make it clear
that the regulation cniy spplies to the siting of commercizai facilities and does not
apply to the treatment, storage and disposal of hazardous waste at currently permitted
non-comrnercial facilities. The regulation is intended to address siting, approval or
rejection of the location of new commercial facilities, and is not intended to be 3
duplicate regulatory body overlapping the authority and responsibilities of the Division
of Environmental Protection. Thus, the following language should remedy these
concerns:

1.1. Scopeand Purpose.--These regulations establish the

procedures for obtaining a Certificate Of Site Approval prior

to the construction of a commercial hazardous waste

management facility designed solely for the purposes of

ireatment, storage or disposal of hazardous waste, By no

means do these regulations permit the operation of a

commercial _hazardous waste management facility, they

may only approve or reject the proposed location of a new
commearcial hazardous waste management facility.

It is the intent of the Legislature as well as a reasonable interpretation of

the limited purpose of the Board, that the Beard limit its oversight to the siting of




" those operations which contemplate engaging (n tNe Dusiness of treating, storing or
disposing of hazardous waste on a commerciai basis. This category of a facility does
not, and should not, include production operations, or those businesses engaged in
oroducing a product, who are permitied to treat, store or dispose of hazardous waste
as an incidental part of the ultimate reason for the business; that is, production of a
useful product. In other words, the statute does not authorize the Board to pass
judgement on existing facilities that accept hazardous waste from other operations 10
make a finished product.
1. "Construction™ and "Existing Facilities”

It is egually important to change the provisions of Section 2.3.2. This

section is derived from W. Va. Code § 20-10-3(c), which addresses construction of

a commercial hazardous waste management facility. It is clear that the role of the
Board is to address the siting of new cr existing commercial hazardous waste facilities
and expansion of spacial area or a change in cperations for such facilities. For
analysis, this section of the Code needs to be broken down into its individual
elements. First, the statute addresses censtruction or commencing construction of
commercial facilities as "the aiteration or expansion of existing structures or facilities
to include accommeodation of hazardous waste.” ld. The first element presupposes
that an existing facility did not formerly accept hazardous waste nor did it generate
or otherwise engage in hazardous waste management. The siting of this type of

existing facility would include, for example, an old warehouse where no activities

were taking place and the site was transformed or modified to be 2 commercial




hazardous waste management facility. This provision, or eiement, is not intended to
address those facilities that currently are permitted as treatment, storage or disposal
facilities. : ]

The next element of construction or commencing construction of a
commercial facility inciudes "expansion of more than fifty percent [of] the area or
capacity of an existing hazardous waste facility.” Id. For example, this provision
wouid ailow for the Board’s assertion of jurisdiction if a five acre facility which
included an expansion of three acres for the purposes of constructing a hazardous
waste treatment, storage or disposal facility that engaged in the business of accepting
hazardous waste from third parties. This is an example of expanding the spacial area
for purposes of initiating a commeercial hazardous waste management facility. The
second example relative to capacity is illustrated as follows. An existing hazardous
waste management facility with a capacity of 10,000 tons per month weuld be
required to submit an application to the Board if it were to increase its capacity an
additional 8,000 tons per month of hazardous waste accepted from other generators.
It does not include the situaticn where an existing permitted treatment, storage and
disposal facility accepts 10 pounds of hazardous waste generated by another person.
In that case, that 10 pounds would be 100% increase over the previous amount of
materials it took from other generators. it is readily apparent that an absurd result is
reached where there is an incorrect interpretation of the purpose of including
p‘rovis’ions sreemingly 'to-address existing faciii-ties. The increase is limited to the

percéntage in caﬁééity over and above the amount the facility is capable of handling




regardless of the waste origin. There would be no-need for the Board to approve or
disapprove the siting of a facility that currently exists and is currently permitted to
handle a specified volume of hazardous waste. Thus, the idea of covering existing
facilities is restricted 1o existing business operations that seek tc change 1o or add the
new business of accepting hazardcous waste from third parties for the purpose of
treatment, storage or disposal. In essence, the "change" contemplated is of the
magnitude of 2 "new" commercial facility.

The third statutory manner in which an existing facility may be subject
to the decisions of the Board is where there is "any change in design or process of a
hazardous waste facility that will result in a substantially different type of facility.” Id.
To suggest that an existing noncommercial hazardous waste facility which seeks and
obtains approval for a modification of their current RCRA permit to go from dispesal
facility to a storage facility as being covered by either the intent of the Legislature in
enacting Article 10 or in the practical applicaticn of the statute by the Board, is
beyond any reascnzble extension cof the intent or purpose cf the statute. Yet, the
definition of "construction,” if read literally, would require any treatment, storage or
disposal facility to seek approval of the Board for any change in the facility’s
operations related to hazardous waste management. The requirements of the rule
must be limited by commercial transacticns and the expansion of the facility to
engage in the business of hazardous waste treatment, storage or disposal; in other

words, & new activity.




Al in g, the requirements of W. Vs. Code § 20-10-3(c) iead to the

conclusion that the existing facilities contemplated by the statute are existing
commercizal facilities and not existing hazardous waste facilities. The WVMA submits
that the statuts intends to address essentially "new"” commercial hazardous waste
activities in a new locaticn orin & magnitude that siting approval is justified. It does
not, however, intend to capture existing operations that are currently sited and
permitted to engage hazardous waste management notwithstanding the facility
accepts waste from other generators. Therefore, it is imperative for both a realistic
application as well as a reasonable interpretation of the statute, to amend Section
2.3.2 to state "for existing commercig! facilities.” In short, this is the only logical and
realistic interpretation which can be derived from both the language of the statute and
the overall intent and jurisdiction of the Board.

V. Treatment v. Recycling

Furthermore, it is essential to make g distinction between the treatment,
storage, and disposal of hazardous waste as an end result and the use, reuse,
recycling, reconditioning or reclamation of hazardous waste to make a product.
Whereas, under federz! law, 40 C.F.R. § 261.2 and 4, a recycling material may be
considered a hazardous waste from the point of generation to the point where it is
transformed into a product and another waste stream, the fact that it is clessified as
a hazardous waste for that temporary time, those who are engaged in creating a

’p[oziuét should not be burdened by additional regulation of the Board. It is entiraly

counter productive to require & business entity 1o obtain siting approval from the




Board for making a product out of a poiential hazardous waste that would otherwise
be going to a treatment, storage, or disposal facility. Treatment is readily
distinguishable fromreconditioning, reclamation orrecycling. Treatmant contempistes
engaging in some neutralizing activity pricr to disposa! of 2 waste product. Treatment
may include, for example, introduction of aikaline materials to an acidic waste to
neutralize the waste to remove or reduce the characteristic of corrosivity. However,
reconditioning spent sulfuric acid to produce raw material sulfuric acid is reclamation
or recycling and not treatment for disposal. Thus, we propose a new subsection of
Section 3 which states as follows:

Hazardous waste facilities that are engaged in the

recycling, reconditioning or reclamation of hazardous

waste, including incidental storage prior to processing, shall

be exempt from these regulations.

Because the Board’s jurisdiction is limited to add'ressing commercizal
hazardous waste treatment, storage, or disposal facilities, facilities which manage
hazardous waste as incidental to production of a finished product or intermediate
product or accept hazardous waste from other sources for the purpose of making a
product, are not be subject to the Board’s regulations. In addition, we do not believe
that the Legislature intended or contemplated to include production activities within
the jurisdiction of the Board. Moreover, the statute is limited to siting a facility and
there is no reasonable justification for requiring additional fees ($80,000) or siting

~ studies or additional information as required by the rule for those facilities which

currently exist and are permitted by the Division of Environmental Protection.

V. Conclusion




The WVMA appreciates the opportunity to file subsequent comments for
the Board’s consideration. Indeed, to circumscribe the scope of the propose__é rule and
to avoid misunderstanding and misinterpretation, the WVMA urges the Boar&ffo adopt
the suggested changes. Moreover, the regulation as written may contr{éute to &

restriction on current facilities to deal with the waste that is generated w[tﬂiin West

e

Virginia by removing the flexibility to manage hazardous waste among thﬁé%existing

Py

companies. Any questions concerning the comments should be directed to‘,ﬁobert L.

Foster, Chairman, Environmental, Safety and Health Committee of the West Virginia

Manufacturers Association at {304) 342-0161.

Submitted August 10, 1883,




DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESCURCES

DIVISION OF ENVIRONMENTAL PROTECTION
1356 Hansford Street

Gaston Caperton David C. Caliagh
v or Charleston, WV 25301-1401 Director ghan

.Jchp M. Ransan Ann A. Spaner

Cabinet Secretary Deputy Director

August 13, 1993

MEMORANDUM

To: Secretary of State & LRMRC

From: Dale Moncer ;EDQAU//

Qffice of Waste Management

Re: Section 6E/Rule-Making Process
57 C.5.R. 1

This attachment 1is to satisfy the conditiens in Section 6B of the
memcrandum authored by Judy Cooper concerning the rule-making process.

1} The public hearing attendance is listed in a separate attachment.
2) The ccocmments and responses are in separate attachments.

2) BAll amendments/revisions to the proposed rule are denoted by strike-
throughs or underlined text.

4y All amendments/revisions were made in response to comments received
during the 30-day comment period.




DEPARTMENT OF COMMERCE, LABCR & ENVIRONMENTAL RESOURCES
OFFICE OF THE SECRETARY
State Capitol, Room M-148
Charieston, Wast Virginia 25205-0310

GASTCN CAPSATCN Telephone: (304) 558-0400 JOHN M, RANS T
Governor Fax No.: (304} 558-4983 Cabinet Secreta-
July &6, 1ge3
David C. Callaghan
Director . .
Division of Environmental Protection
#10 McJunkin Road
Nitro, West Virginia 25143-2506
Re: Title 57, Seriss 1 = M"Commercial Hazardous Wasts
Management Facility Siting Board Certification

Regquirenents!
Dear Director Callaghan:

Pursuant To West Virginia Ccde Section 3F-2-2(a) (12), I hersby
consent to the proposal of the rule specified above.

You may attach a copy <f this letter to your filing with the
Secretary of State as svidence of my consent.

Sinceresly yours,

Oh 9 Lo

chn M. Ranson
Cabinet Secrestary

JMR/lab
c: ¥Xen Ellison

t:\deps57-1.Tul




