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TO: Office of the Secretary of State

FROM: Walter N, Miller, Director v\ <{
West Virginia Department of Mines?V?®’ <;

RE: Notice of Filing of Emergency Procedural Regulations and
statement of facts and circumstances constituting emer-
gency.

DATE: March 3, 1983

The Department of Mines is, this date, filing emergency rules and
regulations relating to procedures for temporary suspension of certifi-
cates issued to persons pursuant to Chapter 22 of the Code of West Vir-
ginia pending full hearing before the Board of Appeals, In response to
a writ of Mandamus issued by the Supreme Court of Appeals on January 28,
1983 in the case of State ex rel, Perry v. Miller, No. 15655, these reg-
ulations are made effective this date in order to effectuate the provis—
ions of said writ.

There are now pending several cases before the Board of Appeals
where the Director has charged a certified person with neglect and/or
failure to perform statutory duties and such certified persons continue
to hold and utilize state certificates. The immediate promulgation of
this rule is necessary to more closely supervise state certified persons
charged with serious health and safety violations and lessen the risk to
the lives and safety of the persons protected by the statute.
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RE: Procedures for Temporary Suspension of Certificates Issued to Persons
Pursuant to Chapter 22 of the Code of West Virginia Pending Full Hear-
ing Before the Board of Appeals.

Section 1. General

1.01 Authority - These procedural rules are promulgated pursuant to
Chapter 29A, Article 3, Section 3 and Chapter 29A, Article 3, Section 15
of the Code of West Virginia, 1931, as amended.

1.02 Filing - These emergency regulations were filed with the Oéfice

of the Secretary of State on the __ 3rd day of March , 19 83 and

are effective upon filing.

1.03 Definitions — Unless the context in which a word or term is used
requires a different meaning, the definitions set out in Chapter 22, Article
1, Section 1 apply to these regulations.

Section 2. Procedures for Temporary Suspension of Certificates Issued to

Persons Pursuant to Chapter 22 of the Code of West Virginia
Pending Full HeariggrBefore'the‘Board‘of‘Appeals

2,01 Finding of Probable Cause by the Board of Appeals. No temporary
suspension of the certificate of a certified person shall be made by the Dir-
ector unless and until a finding of probable cause that such person has vio-
lated statutory duties has been made by the Board of Appeals according to
the provision of Chapter 22, Article 1, Section 30(b) of the West Virginia
Code.

2.02 Temporary Suspension of Certificates. The Director may order the

temporary suspension of the certificate of any person certified pursuant to
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Leg. Reg. 22-4
Emergency Regs.
29A-3-3 and Section 2,02
29A-3-15
Chapter 22 of the Code of West Virginia, pending a full evidentiary hearing
before the Board of Appeals if an investigation by authorized representatives
of the Director reveals that:
(a) The certified person was active in the capacity which
required or requires, the certification issued by the
Director; or
(b) Such certified person is, or was assigned by the oper-—
ator or operator's agent to perform duties set out in

the Code or regulations; and

{c) Such certified person failed and/or neglected to per-
form such statutory or regulatory duties; and

(d) Such failure and/or neglect of duty resulted in a
finding by an authorized representative of the Dir-
ector of a violation of a health and safety standard
of the Code or regulations; and

(e) Such violation of a health and safety standard re—
sulted in the occurrance or a high likelihood of the
occurrance of the event against which the standard is
directed or designed to prevent.

The temporary suspension shall be effective upon issuance by the Direéctor
and shall remain effective until modified or terminated by the Director or the
Board of Appeals.

2.03 Notification. The Director, or his authorized representative, shall
notify the certified person in writing by personal service or certified mail
that such person's certificate is temporarily suspended stating the reasons for
such suspension.

2.04 Request for Modification. Any certified person whose certificate
has been suspended pursuant to this regulation may request, in writing to the

Board of Appeals, that the Director's suspension order be modified at any time

after the finding of probable cause by the Board of Appeals.
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Emergency Regs.
29A-3-3 and Section 2.05

29A~3~15

2.05 Prior Proceedings. These regulations shall be applicable to all
cases pending before the Board of Appeals on the date of promulgation, un-
less otherwise ordered by the Board of Appeals. Except when ordered by the
Board of Appeals, no reissuance of any pleading, documents or requests shall

be required ‘in such a proceeding.
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