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BCARD OF COAL MINE HEALTH AND SAFETY
TIILE- 26~ SERIES 37

@J:—zg'/mﬂemkmg Procedures for the Board of Coal Mine Health and Safety

88.37.1 Generzl

1.1 Sccpe - This administrative rule establishes procedures to be
followed by the Board of Coal Mine Health and Safety in carrving out its
rulanaking responsibilities by West Virginia Code 22-6-4 and 22-5-4a.

Lo e
1.2 Authority - West—ipgimis cm§22~6~4.

1.3 Filing Date - January 21, 1987

1.4 Effective Date - TFebruary 21, 1987

36.37.2 Definitions —

2.1 All terms used in these rules and regulations, not defined herein,
shall have the meanings set forth in Chapter 224, Article 1, Ssction 1 of the
Wast Virginia Code. )

36.37.3 General Bulemaking Pirocédures

i 3.1 Priorities.
(&) The Board shall consider issues in the following order of pricrity:

(1) Causes of fatal injuries (occurring after the effective date of
this regulation)

(2) Major causes of nonfatal injuries (occurring since the calendar
vear Immediately prior to the effective date of this regulation)

(3) General health and safety issues

(b) Notwithstanding any code provision to the contrary, the Board may
consider issues from more than one of the above categoriss at the same time.
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3.2 Use of Comittees

(a) Comnittees may be established upon approval of two—thirds (2/3) of
the quorun present. Camittees shall be established scolely to develop issues
and advise the full Board on matters before the Board. All Comitiees shall be
camprised of one operator representative and one miners representative, who
shall be appointed by the Chairmen, by the two public members at their option,
and by the Chairman at his cption.

36.37.4 Procedures for pramdgating resulations in response to fatalities

4.1 The Comnissioner of the Department of Energy shall provide the Beard
with 21l avsilzble reports regarding each cozal mine fatality within sixty (80)
days of the accident.

4,2 The Administrator shall sukmit a repcrt fto the Board which analyzes
each cozl mine fatalify within ninety (80) days of the accident. The report
shall sumnarize the relevant facis concerning the sccident, including:

(&) Cause of azccident

{b) Contributing factors to the accident

{¢) DNotices of violation issued

{(d) Recamendations made by the investigating team
(e) TFollowup to the recomendations, if zany

(£) ZExisting laws, regulations, and policies relevant to the cause of
the accident

4.3 Within 120 days of the review of the available reports, the Board
shall take the following actions on each fatality reviewed:

(a) The Board shall direct the Administrator to prepare Tindings of fact
and conclusions of law.

(b) The Board shall formally vote on whether to approve the findings of
fact and conclusicns of law.

(¢) The Chairmen shall call for a formal vote on whether the
promilgation of rules and regulaticons by the Board cculd assist in
preventing the recurrence of the specific type of fatality. A
mzjority of the quorum present must vote against having additional
regulations in order for this motion to fail.

(d) 1If the Board determines that no rules or regulations would assist in
preventing the specific type of fatality in question, the Board must
publish, within & reasonabls time, it's findings znd conclusions, as

‘provided for in Section 4.3(h), and the reasons for it's
determination that no additional regulations are needed. Thess
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(e)

36.37.5

13

findings and conclusions shall be maintained at the Department of
Fnergy office in Charleston, and be made available to interested
rersons for ingpection or copies.

If the Bozrd determines that the pramigation of rules and
regulaticons would assist in preventing the specific type cof
fatality, it shall take the following acticons:

(1) The Board shall direct the Administrator to prepare proposed
regulations consistent with the findings of fact and
cenclusions of law approved by the Board.

{27 The Board shall formally vote on whether to pramilgate the
proposed regulations. The Board may mzke such proposed
regulations available for camment by interested persons in
accordance with Code 22-8-4, provided such zacticn can be
campleted and final action taken on the regulation within the
120 day pericd.

(3) If the Board decides to pramlgate the regulation as is or with
modifications, provided such modificstions are supported by
factual findings developed by the Board, the regulation shall
be filed in the Secretary of State's office, and a notice of
final rulemaking and a copy of the final regulaticn shall be
sent tc all affected operators and other interested persons.

(4) I the Board determines that no regulation can be developed to
be consistent with the ZIindings and conclusions, it shall
direct the Administrator to prepare amended findings and
conclusions stating the reason for such determination. Upcen
approval, the Board shall, within a reascnable time, publish
these findings and conclusions and shall mainiain them at the
Department <f Energy office in Charleston to be available to
interested persons for inspection or copies.

Procedures for promulgating regulations in response to major causes

of injurises

5.1 As soon as practicable after the first day of January of each vear,
the Administrator shall submit a2 report to the Boaxrd on each major cause of
injury. The report shall. sumarize the relevant facts concerning each major
cause of injury, ineluding: T

Q.

Circumstances @ surrounding the injuries, including: cause of
injuries; activity of wvietim at time of inJury; object, substance,
or machine involved in injuries; nature of injury; and location in
mine where injury occurred.

Existing laws, regulations, and policies reievant to the cause of
the accident.
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3.2 Between the Iirst day of January and the first day of July of
each yvear, the Board shall review in detail the major causes of coal mining
injuries during the previous calendar year, taking into account both frequency
and severity of Injury.

5.3 Prior to the first day of July of each year, the Board shall take the
following action on each major cause of Injury reviewed:

(a) The Board shall direct the Administrator to prepare findings of fact
and conclusions of law.

(b) The Board shall formally vote on whether to approve the findings of
fact and conclusions of law.

(¢) The Chairman shall call for =z Zformal vote on whether the
pramilgation of rules and regulations by the Board could assist in
preventing the recurrence of the specific type of injury. A majority
of the gquorum present must vote against having additional
regulations in order for this motion to fail.

(d) If the Beard determines that no rules or regulations would assist in
preventing the recurrence of the specific tType of injury in
question, the Board must publish, within a reasonable time, it's
findings and conclusicns as provided for in Section 5.3(b), and the
reasons for I1ts determination that no additional regulations are
needed. These findings and conclusions shall be maintained at the
Department of Energy office in Charleston, and be made available to
interested persons for inspection or copiles.

(e) If the Board determines that the promilgation of rules and
regulations would assist in preventing the recurremce of gpecific
typves of injuries, it shall take the following actions:

(1) The Board shall direct the Administrator to prepare proposed
regulations consistent with and based upon the findings of fact
and conclusions of faw developed pursuant to Section 5.3(b).

(2> The Board shall fcrmally vote on whether to pramilgate the
proposed regulations. The Board may make such proposed
regulations available Zfor comment by interested persons in
accordance with the provisions of Code 22-6-4, provided that
such action can bhe completed and finzl action taken on the
regulation by July 1.

(3) If the Board decides to pramulgate the regulation as is or with
modifications, provided that such modifications are supported
" by Tfactual findings developed by the Board, the regulation
shall be filed In the Secretary of State's ottice, and a notice
of final rulemaking and a copy of the final regulation be sent

to all affected operators and other interested persons.
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(4) If the Board determines that no regulation can be developed to
be consistent with the Ifindings and conclusions, it shall
. direct the Administrator to prepare amended findings and
conclusions stating the resasons for such determination. Upon
approval, the Board shall, within z reascnsble time, publish
these findings and conclusions and chall maintain them at the
Department of Energy office in Charleston te be zvailsble to
interestad persons for inspection or copies.

35.37.6 DProcedures for pramilgating regulations in response to suggestions
by Board members or Adninistrator

6.1 Any Board member or the Administrator may suggest subjects for the
Board to investigate. Suggestions shall be sulbmitted to the Administrator, and
may be submiited either at a Board meeting or at any other time. Whenever
possible, suggestions shall ke submitted in writing on a form provided by the
Adminigtrater, and shall Include a brief statement of the problem to be
addressed.

8.2 The Administrator shall submit z report tc the Beard at the next
regular scheduled Board meeting of all suggestions which have been suhmitted
during and after the last Board meeting. The Administrator shall maintain a
list of 2ll suggestions submitted, and each suggestion skall be considered by
the Board in the order it was submiited, wmiess a majority of the Board
determines that a particular suggesiion should receive priority atitention.

. 6.3 The Administrator shall prepare a report which outlines the issues to
be addressed under each suggestion, and shall submit the report to the Board
during the meeting at which the suggestion will be taken up for consideration.
The Adninistrator’s report shall include the following:

{a) Definition of the problen.

(b) Technical evidence available — general information, including any
injuries or fatalities, which is availshle or which needs to be
developed. ’

(c) Staff time required — general estimate of the amount of time the
Administrator will require to prepare technical evidence for Board
reviaw.

(d) Legal authority — determination of whether considerstion of ang

action cn this issue is within the Beoard's statutory authority.

(e) Description of findings of Zact and conclusions of law --
identification of the findings and coneclusicns which the Board must
make if it decides to propose regulations.

(f) Existing laws, regulations, and policies relevant tc the suggestion.

6.4 Upon receipt of the Administrator's repcrt, the Board shall review
. the issues raised in the report, and take one of the following acticns:
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{a) Accept the report, and proceed with Step 6.5

() Direct the Administrator 1o undertake Turther research necessary
for Beard consideration of. this issue, and direct the
Adminisirator to prepare a revisad report which identifies the
issues discussed, materials reviewed, results of any additicnal
research, and preliminary findings and conclusions.

6.5 TFollowing such time that adequaete or sufficient informstion has
been generated through compliance with 6.3 (a - I), the Board skall take
up the Administrator's report cr revised report for consideration. The
Board shall take the folloivwng action Within a reascnable time:

(a) The Board shall formally vote on vwhether to approve the
preliminary findings of fact and conclusions of law.

{b} The Chairman shall call for a formal vote on the need Zfor
additional regulations or existing regulations to be amended or
revised based on the suggestion submitted and the problem(s) to
ha addressed.

{c¢}y 1If the Board determines that no regulations are heeded, it must
publish, within a reasonable time, its reasons, in the fom of
findings of fact and conclusions of law, for such determinaticn.
These findings and conclusicns shall ke maintained at the
Department of Energy c¢ffice in Chariesion, and be made available
t¢ interested persons for inspection Or copiles.

(d) If the Board determines that regulations are needed, it shall
direct the Administrator to prepare proposed regulations for
review and spproval by the Board, and uron approval shall make
them available Zfor public coment in acccrdance with the
provisions of Code 22-6-4.

6.6 For all proposed regulations, the Board shall take the following
actions: i

(&) A notice of prcposed rulemaking and a copy of the proposed regu-
lation shall be delivered to each affected mine operator and other
interested persons. The notice of proposed rulemsking shall contain a
sumary explaining the preliminary findings of fact and conclusions of
law, and the effect of the proposed regulation.

(b) A minimm of 20 days Ircm the date the notice and proposed regu-
lations are mailed out shall ke provided for persons to submit wriiten
comrents. All written comments postmarked on or befare the last day of the
coment period shall be zccepted for Beoard consideration.

(e) If a public hearing is requested by any interested person during
the camment psriod, the Board ghall Immediately sfter the close of the
comment period publish & notice swecifying the regulation to which
objections have been raised and setting the date for the public hearing.
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(d) Hold a public hearing on the proposed regulation if so requested,
cr if previcusly agreed by the Board merbers.

(@) Review &ll caments received, and direct the Administrator to pre-
pare fingl findings of fact and conclusions of law. The Board's response
to all comments received shall be made a matter of record.

{(fy Vote orn final findings of fact and conclusicns of law within 80
dayvs after the public hearing, and make such findings and conclusions
available at the Depsrtment of Energy office in Charleston to interested
persons for inspection or copies.

{g) Vote on whether to pramilgate the regulation zs is or with modi-
Tications, or remove from further consideration.

() If the Board decides to proamlgate the regulaticn as is, or with
minor changes, the regulation shall he filed in the Secretary of State's
cffice, and a notice of final rulemaking and & copy of the Zfinal
regulations shall be sent to all affected operators and other interested
perscns.

(1) If the Roard determines that major changes to the proposed regu-
lations are needed, it shall resulmit the proposed regulatlions as amended
Tor public coamment in accordance with the provisions of this sscition and
Code 22-6-4.

(j) If the Board decides to remove the proposed regulation fran fur-

ther consideration, a nctice shall be sent to a2ll perscns who received the
proposed regulaticn, advising them of this action snd vwhy it was taken.

36.37.7 Agends for Board mestings

7.1 Prior to adjournment ©of each meeting, the Board will set the
agenda for the next regular scheduled meeting.

7.2 The agenda for each regular scheduled meeting will be structured
in the following sequence:

(a)y Approval of minutes

(b) Administrator's report on new suggestions submitted

(¢} Review of fatal zccidents

(d) Review of non-fatal accidents (when scheduled)

(e) Suggestions frgn the list of suggestions maintained by the
Administrator, taken in order of pricrity, unless a majority of
the Board agrees t0 move a suggestion up on the list.

(£) Other business

7.3 The order in which items on the agenda zre considered chall not
be changed except by approval cof a majority of the Board.
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