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PART I GENERAL PROVISIONS

1.01 Scope, Construction, and Applicability

(a) The procedures and rules of practice set forth
herein shall govern and apply to proceedings before the Board of
Appeals generally or Hearings Examiners appointed as authorized
by law, including proceedings for the withdrawal of certification
pursuant to Section 30, Article 1, Chapter 22 of the Code.

(b) In any proceeding initiated prior to the effective
date of these Rules, the provisions hereof shall govern and apply
to all activities in such proceedings conducted after the effect-
ive date of these Rules. Except when ordered by the Board, no
reissuance of any pleadings, documents, or requests shall be
required in such a proceeding.

(c) These Rules shall be liberally construed to secure
the just, prompt, and inexpensive conduct and determination of
all proceedings before the Board consistent with adequate con-
sideration of the issues involved.

(d) On any procedural question not regulated by these
Rules, the pertinent provisions of the Administrative Procedure
Act shall apply. On any matter not regulated by these Rules and
for which there is no pertinent provision in the Administrative
Procedure Act, the provisions of the West Virginia Rules of Civil
Procedure or the rules of evidence and privilege applicable in
the courts of general jurisdiction of this state, as appropriate,
shall apply.

1.02 Authority

These rules are promulgated pursuant to the authority
of Article 1, Chapter 22; and Article 3, Chapter 29A of the Code.

1.03 Effective Date

These rules were promulgated on the 12th day of

April , 1982, and become effective on the 13th

day of ...... my . N . . - . ' 1982.
1.04 Filing Date

These rules were filed in the Office of the Secretary
of State on the ' 12th day of April 1982,
1.05 Definitions

(a) All terms used in these rules, not defined herein,
shall have the meanings set forth in Section 1, Article 1,
Chapter 22 of the Code.




(b) Board of Appeals: The term "Board of Appeals”
shall mean the board created pursuant to Section 31, Article 1,
Chapter 22 of the Code.

(c) Code: The term "Code" when following a
reference to a specific section, article, and .chapter, shall
mean the West Virginia Code of 1931, as amended.

(d) Hearing Examiner: The term "Hearing Examiner"
shall mean any person authorized by the Board of Appeals pur-
suant to Section 30, Article 1, Chapter 22 of the Code or
any other provision of the Code to conduct hearings required
or authorized under the laws of this state to be conducted by
the Board of Appeals.

(e) Representative of Miners: The term "representa-
tive of miners" shall mean a person or organization designated
by a group of miners to act as their representative before the
Board of Appeals.

(f) Preliminary Motion: The term "preliminary motion"
shall mean a motion made pursuant to Section 1.11 of these rules
prior to the conclusion of evidentiary hearings.

(g) Applicant: The term "applicant" shall mean a per- |
son filing a petition pursuant to Section 21(b), Article. 1,
Chapter 22 of the Code.

(h) Charging Party: The term "charging party" shall
mean a person filing a charge of breach of duty under Section
30, Article 1, Chapter 22 of the Code.

(1) Charged Party: The term "charged party" shall
mean a certified person charged with a breach of duty pursuant
to Section 30, Article 1, Chapter 22 of the Code.

(j) Charge: The term "charge" shall mean a petition,
complaint or any written document which plainly states a neglect
or failure to perform any duty mandated by Section 1, Article 1,
Chapter 22 of the Code, et seq., or Section 1, Article 2, Chapter
22 of the Code, et seg., and complies with the requirements of
Section 30(a), Article 1, Chapter 22 of the Code.

(k) Any Intersted Person of Record: The term "any
interested person of record" shall mean any person in attendance
at any hearing who has: (1) an interest in the outcome of
the proceeding before the Board or Hearing Examiner, and (2)
information or evidence which can be presented that could assist
the Board or Hearing Examiner in performing its fact finding
function, or if no hearing is held any person who meets the
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requirements of (1) and (2), and who may submit documents or
materials to the Board for its consideration in the matter
before it, or a person of record with the Board who meets
above.

(1) Chairman: The term "chairman" shall mean that
person selected by the members of the Board of Appeals according
to requirements of Section 31, Article 1, Chapter 22 of the Code.

1.06 Parties

(a) In a proceeding for withdrawal of certification
under Section 30, Article 1, Chapter 22 of the Code, the
parties shall be:

(1) the charging party:;
(2) the charged party;

(3) the Director of the Department of
Mines; and

(4) any interested person of record allowed
to intervene under Section 1.07 of these
Rules or any . other person so allowed to
intervene.

1.07 Intervention

(a) Any person claiming a right of participation
in a proceeding on the basis that the person has an interest
in the outcome of the proceeding or any person otherwise seek-
ing to intervene in a proceeding may become a party to a pro-
ceeding upon the Board's granting of such person's petition
to intervene.

(b) A petition seeking intervention must be written,
setting forth the interest of the petitioner in the proceed-
ings, containing a showing that petitioner's participation
will assist in the determination of the issues in question,
and such petition must be served, contemporaneously with the
filing, on the Director who shall serve such petition on all
other parties to the proceeding.

(c) Any party may file objections to a petition
for intervention within fifteen (15) days after service of
the petition on the party.

(d) A petition for leave to intervene may be filed
at any stage of a proceeding before the commencement of a
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hearing. After the commencement of a hearing, a petition for
leave to intervene may be filed only with the waiver by all
parties or upon a showing by the petitioner of good cause for
the delay in seeking intervention.

(e) The Board may grant or deny petitions for inter-
vention or may permit intervention limited to a particular
state of the proceeding.

1.08 Form of Documents

(a) Caption. The documents filed in any proceeding
conducted under these rules shall be captioned in the name of
the person or persons charged with a violation or seeking
relief from the Board and may contain or include other infor-
mation appropriate for the identification of the proceeding,
including any docket number assigned to the case.

(b) Title. After the caption, each such document shall
contain a title which shall be descriptive of the document and
which shall identify the party by whom the document is submitted.

(c) ©Signature. The original of each document,
filed shall be signed at the end by the party submitting the
document, or, if the party is represented by an attorney, by
such attorney. The address and telephone number of the party or
the attorney shall appear beneath the signature.

1.09 Filing and Service of Pleadings and Other Documents

(a) Where to file. All pleadings, forms, and documents
in a proceeding described in these rules shall be filed with
the Chairman, Board of Appeals, 1615 Washington Street, East,
Charleston, West Virginia 25305.

(b) Number of Copies. Except as otherwise provided
in these rules or by the Chairman, a party shall furnish an
original and three (3) copies of all pleadings and other
documents required or permitted to be filed with the Board.

(c) " How to file. All filing may be accomplished by
personal delivery or first class mail.

(d) When filing effected. In the case of mailing
by first class mail, filing is effective upon mailing. In the
case of personal delivery, filing is effective upon delivery.

- (e) Copies to be served. Copies of all pleadings
and other documents filed in any proceeding described in these




rules and coples of all notices pertinent to such proceedings
shall be served upon all other parties to the proceeding as
described in Section 1.06 of these rules and companion sections.

(f) Method of service. Documents by which any
proceeding is initiated shall be served on each. individual
party personally or by registered or certified mail, return
receipt requested. All subsequent documents may be served
personally or by first class mail. Service by maill is complete
upon mailing.

(g) Once the Board of Appeals has agreed to hear
the petition or claim, all pleadings and other documents filed
in any proceeding described in these Rules shall contain a
written certification of the date and manner of service.
Such certification shall be in the form of an affidavit of
the person making the service or of the written representation
of the person's attorney. No pleading or document shall be
considered filed for any purpose in the absence of such written
certification.

(h) Service of Attorney. Whenever a party is repre-
sented by an attorney who has signed any document filed on behalf
of such party or otherwise entered an appearance on behalf of
such party service thereafter may be made upon the attorney
without additionally serving the individual party or parties.

In any event once an attorney is of record in a proceeding under
the rules, service shall be made on the attorney before service
is complete.

1.10 Amendments

(a) The strict formal requirements in pleadings are
not required to be observed in documents, answers, or any other
papers filed with the Board; and amendments or supplemental
statements may be made and filed at any time prior to a scheduled
hearing as long as the documents are filed and sexrved as called
for under these rules at least ten (10) days prior to the sched-
tuled hearing date. If a party desires to file amended or sup-
plemental statements less than 10 days before the scheduled
hearing of the matter, the party or his representative shall make
a written request to the Chairman of the Board to file those
amendments along with the amendments. Said request will set forth
with particularity the reason for the need to file such documents
at the late date. The Chairman of the Board will then allow or
disallow the filing based soley in his discretion as justice
might require.

(b) A further and better statement of any cause or
ground of complaint or defense, a further and better particulars
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(d) The €X parte communications prohibited bythig
Rule include:

(1) such communications, when written, if
copies thereof are not contemporaneous.,
served by the communicator on all partig
to the broceeding; and

(2) such communications, when oral, unless
advance notice thereof is given by the
communicator to all parties to the pro-
ceeding and adequate opportunity afforded
to them to be present.

——

(e) The ex pbarte communications prohibited by this
Rule shall not include’;
(1) oral or written requests for information
solely with respect to the status of
4 proceeding; and

(2) oral or written communications which all
the parties to the proceeding agree, or
which the Board formally rules, may be
made on an exX parte basis.

(g) In the event an ex parte communication in violg-
tion of this Rule occurs, the Board may make such orders or
take such action ag to the interests of justice require. Upon
notice and hearing, the Board may determine that the interests
of justice require that the claim or interest in the proceed-

disregarded on account of such violation. Upon notice and
hearing, the Board may cénsure, suspend, otherwise discipline,
Or revoke the privilege of Practice before the Board of any




(2) rule upon offers of proof and receive
relevant evidence;

(3) take such action regarding discovery as
required in any proceedings and as speci-
fied in these Rules;

(4) regulate the course of the hearing;

(5) dispose of procedural requests or
similar matters;

(6) hold conferences for the settlement or
simplification of the issues with the
consent of the affected parties;

(7) deny any continuance except for good
cause shown;

(8) request the Director to investigate the
charge filed in a decertification pro-
ceeding and report the results of the
investigation within ten (10) days of
his receipt of the request;

(9) adopt any other method for the gathering
of sworn evidence which affords the
Director and all parties due process
of law and fair opportunity to present
and make a record of evidence; and

(10) take any other action in connection
with proceedings as authorized by law.

(b) In all proceedings, whether before the Board or
a Hearing Examiner, the Board shall be responsible to subpoena
witnesses and require the production of any books, papers,
;ecords, or other documents relevant or material to the proceed-
ings.

- 2.04 Notice of Hearing: Contents of Notice

(a) Unless otherwise specified in the Rules, no hearing
shall be conducted under the Rules or otherwise unless the parties
to the proceeding shall have received at least ten (10) days
written notice.

(b) Each written notice of the hearing, or notice of
denial of the hearing for failure to state a charge, shall contain
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the date, time and place of the hearing; notice of the hearing and
a copy of the charge shall be mailed by certified mail, return
receipt requested, to the charging party, the charged party, the
Director, the representative of the miner or miners affected and
to any interested person of record, and, such notice shall contain
the date, time and place of the hearing; and a short and plain
statement of matters which are to be the subject of or asserted

at the hearing. Such notice shall be provided in accordance with
the provisions of Section 2, Article 7, Chapter 29A of the Code.

2.05 ' Date, Time and Place of Hearing

The date, time, and place of each hearing shall be
determined by the Board or the Hearing Examiner who is to con-
duct the hearing. In assigning a hearing site, due regard
shall be given to the convenience and necessity of the parties
or their representatives and witnesses, the availability of

suitable hearing facilities, and other relevant factors.

2,06 Representation at Hearings

At hearings held pursuant to these rules, any party may
represent himself or be represented by an attorney at law admitted
to practice before the courts of any state or the District of
Columbia. In addition, any party who is also an operator may
be represented by a full-time employee, and any miner may
be represented by the representative of miners.

2.07 Burden of Proof

In all proceedings before the Board the party initiating
the proceeding shall have the burden of proving his case by a
preponderance of the evidence.

2.08 Proposed Findings, Conclusions, and Orders; Briefs

The Board or the Hearing Examiner to whom a matter is
referred may request the parties to file proposed findings of
fact, conclusions of law, and orders, together with a supporting
brief. Such proposals and briefs also shall be allowed to be
filed at the request of a party. At the request of a party,
the Board or the Hearing Examiner to whom a matter is referred
shall allow reply briefs to be submitted within ten (10) days
gf?e; the date of filing of an opposing party's proposals and

riefs.

All such proposals and briefs shall be served upon all

parties and shall contain references to the record and authorities
relied upon.
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2.09 Hearings To Be Public

All hearings conducted under these rules shall be open
to the public; and hearlngs conducted to hear charges concerning
withdrawal or suspension of certification pursuant to Section
30, Article 1, Chapter .22 of the Code shall have a transcript
made of all. ev1dence presented in any such hearing. A transcript
shall not be made of a hearlng conducted to hear charges con-
cerning discrimination or miner's entitlements pursuant to
Section 21, Article 1, Chapter 22 of the Code, unless (1) a
party to such proceedings requests that a transcript be made
within thirty (30) days from the date of the receipt of a final
order or decision by the Board or (2) the Board orders a trans-
cript prepared on its own motion; or (3) a Court of record or
other judicial body exercising jurisdiction over this proceeding
or appeal orders that a transcript be prepared.

PART 3 RULES APPLICABLE TO PROCEEDINGS INITIATED
TO WITHDRAW CERTIFICATION

3.01 Scope

The rules in this Part govern and are applicable
to proceedings initiated pursuant to Section 30, Article 1,
Chapter 22 of the Code by a mine inspector or the Director to
charge a mine foreman, assistant mine foreman, fire boss
or any other certified person with neglect or failure to
perform any duty mandated pursuant to Articles One or Two of
Chapter 22 of the Code. 1In addition to the rules contained
in this Part, the general rules of practice before the Board
contained in Part 1 and the rules relating to hearings held
by the Board contained in Part 2 are also applicable to such
proceedings.

3.02 By Whom and Against Whom a Charge May be Initiated

A mine inspector or the Director may charge a mine
foreman, assistant mine foreman, fire boss or any other
certified person with neglect or failure to perform any
duty mandated pursuant to Article 1 or 2, Chapter 22 of the
Code.

3.03 Initiation of Proceedings.

The charge is initiated by flllng it with the
Director or with the Board. If a charge is filed with the
Director, the Director, within ten (10) days, shall forward
notice of the charge w1th a copy of the charge to the Board.
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3.04 Notice of Charge and Time to Answer

The Board upon receipt of a charge shall immediately
give notice of the charge accompanied by the charge, to the
charged party, the Director if he is not the charging party,
and the representative of the miner or miners at the mine
where the violation is alleged to have occurred, giving ten
(10) days from the date of the notice in which to answer.

3.05 Contents of Charge

(a) A charge shall comply with applicable general
requirements and shall contain:

(1) the name of the person charged;

(2) the duty or duties the person charged is
alleged to have violated;

(3) the approximate date and place so far as
is known of the violation of duty; and

(4) the capacity of the person making the
charge.

(b) A charge shall be verified upon oath or affirm-
ation on the basis of information and belief or personal
knowledge by the charging party.

3.06 Contents of Answer

An answer shall comply with applicable general
requirements and shall contain any documents and materials
which could aid the Board in its determination of the possible
substance of the charge.

3.07 Who May File an Answer

Any party may file an answer. The failure of a party

to file an answer in the prescribed time shall not operate to
bar that party's further participation in the proceeding.

3.08 Investigation of Charge

(a) If the Board is unable to determine the
substance of the charge, it may request the Director to
investigate the charge.

(b) Upon request by the Board, the Director shall
investigate the charge and report the results of the investi-
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(4) the representative of the miner or miners
at the mine where the violation is
alleged to have occurred; and

(5) to any interested person of record.

3.11 Board Findings

(a) At the conclusion of the hearing the Board shall
proceed to determine the case upon consideration of all the
evidence offered and shall render a decision in writing con-
taining its findings and conclusions of law.

(b) If the Board finds by a preponderance of the
evidence that the certificate or certificates of the charged
person should be suspended or revoked pursuant to Section
30, Article 1, Chapter 22 of the Code, it shall enter an
order to that effect. No renewal of the certificate shall
be granted except as provided in Section 30, Article 1,
Chapter 22 of the Code.

3.12 Judicial Review

Any party adversely affected by a final order or
decision issued by the Board under these rules pursuant to
Section 30, Article 1, Chapter 22 of the Code shall be entitled
to judicial review thereof pursuant to Section 4, Article 5,
Chapter 29A of the Code.

PART 4 RULES APPLICABLE TO PROCEEDINGS INITIATED
ATLLEGING DISCRIMINATION OR FOR COMPENSATION
OWED TO MINERS AS A RESULT OF A WITHDRAWAL ORDER

4.01 Scope

The rules of this Part govern and are applicable to
proceedings initiated pursuant to Section 21, Article 1, Chap-
ter 22 of the Code by any miner or a representative of miners
who believes that he has been discharged or in any other way
discriminated against because he, (1) has notified the Director,
his authorized representative, or an operator, directly or
indirectly, of any alleged violation or danger, (2) has filed,
instituted or caused to be filed or instituted any proceeding
under this law, (3) has testified or is about to testify in any
proceeding resulting from the administration or enforcement of
the provisions of the state mining laws; or any miner who has
not been compensated by an operator for lost time due to the
posting of a withdrawal order. In addition to the rules con-
tained in this Part, the general rules of practice before the
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gation to the Board within ten (10) days of his receipt of
the charge.

3.09 Probable Cause Determination

(a) Within twenty (20) days after receipt of the
charge the Board shall evaluate the charge and determine
whether or not a violation of duty has been stated.

(b) In making a probable cause determination, the
Board shall evaluate all documents and materials of record,
including the charge and any answer filed, in order to deter-
mine as nearly as possible the substance of the charge.

3.10 Notice of Probable Cause Determination, and Hearing

or Denial of Hearing

(a) 1If the Board determines that probable cause exists
to support the allegation that. the person charged has violated
his duty, the Board by the end of the twenty (20) day period
shall set a date for hearing which date shall be within eighty
days of the filing of the charge.

(b) If probable cause is determined, notice of the
hearing, a copy of the charge and the probable cause determin-
ation shall be mailed by certified mail, return receipt requested
to:

(1) the charging party;
(2) the charged party;

(3) the Director, if he is not the charging
party;

(4) the representative of the miner or miners
at the mine where the violation is
alleged to have occurred; and

(5) to any interested person of record.

(c) If the Board determines that no probable cause
exists, notice of denial of the hearing, a copy of the charge
and the reasons for the failure to state a charge shall be
mailed by certified mail, return receipt requested to:

(1) the charging party;

(2) the charged party;

(3) the Director, if he is not the charging
party;
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Board contained in Part 1 and the rules relating to hearings
held by the Board contained in Part 2 are also applicable
to such proceedings.

4.02 When and by Whom Applications May be Made to Board

Any miner or a representative of miners who believes
that he has been discharged or otherwise discriminated against
as set out in (1), (2) or (3) of Section 4.01 of these rules,
or any miner who has not been compensated by an operator for lost
time due to the posting of a withdrawal order, may, within thirty
(30) days after such violation occurs, make application to the
Board for a review of such alleged discharge, discrimination, or
failure to compensate.

4.03 Initiation of Proceedings

The proceeding is initiated by filing the application
with the Board.

4.04 Contents of Application

An application shall comply with applicable general
requirements and shall contain:

(1) the name of the respondent,

(2) a description of the act and detailed circum-
stances surrounding the alleged discharge, discrimination, or
failure to compensate, accompanied by any supporting documents
that may be available,

(3) copies of any contract arbitration decision
involving the applicant and the same set of facts alleged in
the application,

(4) a statement as to whether a similar com-
plaint has been filed with the Secretary of the United States
Department of Labor pursuant to 30 U.S.C. § 815(c) of the
Federal Mine Safety and Health Act.

4.05 Contents of Answer

An answer shall comply with applicable general require-
ments and shall contain any documents and materials which could
aid the Board in its determination of the possible substance of
the charge.
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4,06 Who May File an Answer; Time for Answer

Any party may file an answer within fifteen (15) days
of the date of service of the application on the party. The
failure of a party to file an answer shall not foreclose the
party's further participation in the proceeding.

4.07 Investigation of Application

‘ Upon receipt of the application, the Board shall
cause such investigation to be made as it deems appropriate.
Such investigation shall provide an opportunity for a public
hearing as provided in Part 2 of these rules at the request of
any party to enable the parties to present information relating
to the alleged violation.

4.08 Notice of Application

A copy of the application along with any other materials
filed with the Board shall be served on the respondent by the
applicant as set forth in Section 1.09(f) of these rules.

4.09 Notice of Hearing

Mailing of the notice of hearing to the respondent at
his last address of record as reflected in the records of the
Department of Mines shall be deemed adequate notice to the
respondent.

4.10 To Whom Notice is to be Given and Contents of Notice

(a) Notice of any hearing in the matter shall be mailed
by certified mail, return receipt requested to:

(1) the applicant;
(2) the respondent; and
(3) to any interested person of record.

(b) Each written notice of the hearing shall contain
the date, time and place of the hearing; and a short and plain
statement of matters which are to be the subject of or asserted
at the hearing. Such notice shall be provided in accordance

with the provisions of Section 2, Article 7, Chapter 29A of the
Code.
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4.11 Public Hearing

A public hearing shall be held only at the request
of any party to enable the parties to present information re-
lating to such violation or by order of the Board. A request
for such hearing by any party must be filed with the Board and
served on all other parties within twenty (20) days of the date
of service of the application on the requesting party.

4,12 Final Decisions of the Board

If the Board finds that a violation did occur, it
shall issue a decision within forty-five days of the conclusion
of the investigation, making flndlngs of facts and conclusions of
law, incorporating therein, requiring the person committing such
violation to take such affirmative action to abate the violation
as the Board deems appropriate, including, but not limited to,
the rehiring or reinstatement of the miner or representative of
miners to his former position with back pay, and also pay com-
pensation for the idle time as a result of a withdrawal order.

(b) Finding of No Violation

If the Board finds that no violation occurred, it
shall issue an order denying the application, such order shall
incorporate the Board's findings therein.

4.13 Proceedings Relative to Discharge; 45 Day Limitation

(a) If the proceedings under Part 4 of these rules
relative to discharge are not completed within forty-five (45)
days of the date of discharge due to delay caused by the operator,
the miner shall be automatically reinstated until the final
determination.

(b) If the proceedings under Part 4 of these rules
relative to discharge are not completed within forty-five (45)
days of the date of discharge due to delay caused by the Board,
then the Board may, at its option, reinstate the miner until the
final determination.

(c) If the proceedings under Part 4 of these rules
relative to discharge are not completed within forty-five (45)
days of the date of discharge due to delay caused by the miner,
the Board shall not reinstate the miner until the final deter-
mination.

(d) Prior to any order of reinstatement under sec-
tions (a) or (b) of this Rule, if no hearing has been previously
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held on the discharge by either the Board or a Hearing Examiner,
the Board shall hold a hearing to determine the cause of any
delay and the matters specified herein. Temporary reinstate-
ment until the final determination of the proceedings shall be
granted once the Board first determines that it has jurisdic-
"tion of the application, unless the respondent shows that there
is a substantial unlikelihood that the application will succeed
on the merits, and that the granting of the order of temporary
reinstatement will adversely affect the safety or health of

the miners at the mine where the applicant is to be reinstated.

4.14 Request by Applicant for Costs

Whenever an order is issued under Part 4 of these
rules pursuant to Section 21(c¢c), Article 1, Chapter 22 of the
Code, at the request of the applicant, a sum equal to the aggre-
gate amount of all costs and expenses including the reasonable
attorney's fees as determined by the Board to have been
reasonably incurred by the applicant for, or in connection
with, the institution and prosecution of such proceedings,
shall be assessed against the person committing such vio-
lation. '

4.15 Judicial Review

Any party adversely affected by a final order or
decision issued by the Board under these rules pursuant to
Section 21, Article 1, Chapter 22 of the Code shall be
entitled to judicial review thereof pursuant to Section 4,
Article 5, Chapter 29A of the Code.

4.16 Deferral

In any proceeding instituted under the Code and to
which this Part applies and upon motion by any party to the
proceeding, the Board may dismiss an application and defer
to the processing of the same claim by the United States
Department of Labor of the Board finds .that the same claim was
first presented to the United States Department of Labor and
is being or has been processed by that agency.
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