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SUBJECT: RULES AND REGULATIONS GOVERNING THE RIGHT OF A
MINER TO RETUSE TO COPERATE ALLEGED UNSAPFE EQUIPMENT.

TYPE-OF RULE: LEGLbEﬁTIﬁ%ﬁ? /;ﬂ

z
Section l. General.
I{ {f’f{———ﬂ A‘te—

1.01 uthority. These rules and regulations are issued
under authority of West Virginia Code, éﬁEEZTE%%“AIticlegzﬁf
27

ection

.02 Effective Date. These rules and regulations were

promulgated on the 26th day “of _ September , 1380, and become

— T —
'\’ ( effective on thé/d—a’;f,' December , 19807

\\\__*,fl.QS Filing Date. Thease rules and regulations were filed

in the Office of the Secretary of State on th gth day of

Section 2. Definitions.

2s used in this series:

{a) Unsafe Equipment: The term "uns§fe eguipment”" shall
mean any eguipment designed to be operated by a miner that has
a defect which is covered by state law, or rule or regulation,
and that creates a condition which inveolves a potential hazard
that could reascnably be expected to cause a miner cperating
the equipment or any miner in the vicinity to be placed in

. danger of injury or death.
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(b} BSafety representative: The term "safety representative" |

shall.mean any safety representative ¢f the miners at the mine

affected.

Section 3. ©No Minexr Shall Be Required to Operate Unsafe Bouipment.

3.01 Miner's Procedure When Egquipment is Believed to be

Unsafe - When a minefrbelieves the equipment he or she is opera-
ting, or is assigned to coperate, is unsafe, the miner shall cease
or refuse to operate the alleged unsafe equipment and promptly
inform his or her immediate supervisor as to the identity of the
alleged unsafe equipment and the parficular alleged defect causing

the eguipment to be unsafe.

Section 4. Eguipment Examination: Immediate Supervisor-Miner.

4.0l Prior to the alleted unsafe eguipment being placed
back into operation after a giner has alleged it to be unsafe,
the immediate superviscor sha;l examine, or have examined by
maintenance perscnnel, the alleged unsafe equipment with regard
to each alleged defect noted by the miner,‘ If the alleged defects

are corrected the equipment may be placed back intc operation.

Section 5. Dispute Procedures: Immediate Supervisor - Miner.

5.01(a; When the-immediate supervisor fails tc have the
alleged defects corrected, the alleged unsafe eguipment may be
parked in a2 manner that will allow the movement of other equip=~
ment; and the alleged unsafe eguiprment shall be de-energized,
locked-out, and suitably tagged so as tc keep the alleged unsafe

equipment from being operated by any person.

(b) No miner shall be discriminated against for refusinc

te operate alleged unsafe egquipment.
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Secticn 6. Qperator’'s Procedure 1f Dispute Remains Unsettled

6.01 {a} If the allegations of the miner are disputed, the
immediate supervisor shall notify at least Dne'safety represen-
tative and a maintenance foreman, who shall inspect and/or test

the alleged unsafe eguipment within four (4) hours after notifi-~

" cation to determine if the alleged defect exists. 1If the safety

representative and maintenance foreman f£ind that the alleged
defect does exist, the defect shall be cofrected before the
equipment is pléced back into opeﬁation; if no defect is found,
the eguipment can be placed back,inﬁo operation.

(b} If the safety representative and ithe maintenance
foreman disag;ee as to the alleged defect, they shall reduce to
writing in detﬁil the resnltsgsf their inspection and/or test
of the zalleged unsafe equipmeﬁt on a form, and in the manner,
preséribed by the Director oféthe Department ¢f Mines. The form
shall contain at least the date and time of the inspection and/or‘
test, description and location of the alleged unsafe eguipment,
and the detailed results of the inspection and/cr test.

Section 7. Inspection: Department of Mines

7.01 (a) "At the conclusion of the steps outlined in Sections
4, 5 and 6 of these Ru;es and Regulations, the operator or his
representative shall immediately notify the Director or his
authorized representative requesting an investigation of the
allegations of unsafe equ%pment. Upon recelving a request to
investigate from an operator of hisurepresenﬁétive, the Directer
or his authorized representative shall immediately inform the

cperator when an inspection of the allieged unsafe eguipment can
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be made by the Department of Mines: Provided, that such investi-
gation shall be started within twenty-four (24) hourslafter the
Department of Mines is requested to investigate. The operator

or his representative shall givg_notice of the investigation time
and place to the immediate supervisor and miner involved in the
dispute. The miner shall be given reasonable time to nbtify his
or her safety reprasentative, if he or she so chooses, in order
that they may participate in the inspection,

(b) A gualified authorized representative of the
Director shall be at the place set for inspection at the time
designated in order to conduct an investigation of the alleged
unsafe equipment. Prior to inspecting the alleged unsafe
equipment, the authorized repéesentative of the Director shall
read® the form reguired tO'be.éompleted in Section. 6.01(b) of
these Rules and Regulations. éThe_authorized representative of
the Director shall inspect and/or test the alleged unsafe eguip-
ment and enter the results therecf con a form and,iﬁ the manner,
prescribed by the Director. The authorized representative's
conclusions as to whether or net the egquipment was "unsafe
egquipment" shall be entered on the form, along with-ﬁhe reasons
for such conclusion. At the conclusion of the investigation,
the authorized representative of the Director shall discuss the
results of the investigation with, and in £he presence of, the
miner, the miner's safety representative if the miner so chooses,

the immediate supervisor, the maintenance personnel involved in

the dispute, the mine foreman and/or superintendent.
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{c)y 1If the authorized representative of the Director
finds the equipment involved in the dispute to have a defect
which is covered by state law, or rule or regulation, appropriate
notices and/or orders shall be issued; which notices and/cr
orders shall be complied with prior to the subject equipment
being pléced back intc operation.

Section 8. Decision by the Director or the Deputy Director

as to Whether or Not the Miner Acted with Good
Faith and with Good Cause.

-'-_—-—-‘—-"__

8.0i (a) Whenlthé operator believes the miner involved in
the dispute acted in bad faith and without good cause, the operat
may make appilication to the Director charging the miner with
having acted in bad faith and without good cause and requesting

a determination of such charg%: Provided, that such charge is
made within five (5) days of ;he alleged dispute.

(b) The operator'sgapplication charging the miner
shall be mailed by certified maill to the Director, the charged
miner, and the safety representative, if any.

8.02 Upon receiving a charge from an operator, the Director
shall promptly cause such investigatidn as he deems appropriate
and schedule a hearing within twenty (20) days after receiving
the charge, allowing the operator and the miner an opportunity to
be heard.

(a) Notice of Eearing; Contents of Notice.

{1} Unless waived by the operator and the miner
involved in the dispute, no hearing shall be conducted under
these Rules and Regulations unless the miner and operator shall

have received at least ten {(10) days' written notice.
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(2) Ezch written notice of the hearing shall contain
the déte, time and place of the hearing and z shert and plain
statement of matters which are to be the subject of or assertead
at the hearing. Such nctice shall be given by certified mail.

{b) Date, Time and Place of Hearing.

The date, time and place ©f the hearing shall be deter-
mined by the Director.

{¢) Representation at Hearings.

The miner involved in the dispute may represent himself,
be represented by a safety representative or be represented by an
attorney at law admitted to pracitice bpefore the courts 0of any stats
or the District of Cclumbia. The operator may be represented by
a full-time emplovee or an aﬁtorney at law admitted to practice

k-]

before the ccourts of any state or the District of Columbia.

() Applicability of Administrative Procedures Act.

311 of the pertinent provisions of Article 5, Chapter
292 of th& West Virginia Code shall apply to and govern hearings
conducted under these Ruless and Regulaticons with like effect as
i1f the provisions of said Article 5 were set forth herein. If
any preovision of these rules of practice and procedure contained
in Section 8 herein are inconsistent with any pertinent provisibns

of said article 5, the provisions of said Article 5 shall control.

{e) ‘Vaiver of Evidentiarv Presentation.

(1) Any party who desires to submit written pleadings,
comments or information in lieu of an evidentiary hearing may sub-

mit such documents prior to the hearing date, for the Director’s
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or Deputy Director's, as the cése.may be, consideration in the
. matter in the event hearing is waived as preovided in subsection
(e} {2} of this Section.

(2) Parties entitled to an evidentiary hearing may
waive such right in writing, but unl ss all entitled parties file
timely waivers, a hearing will be conducted. Such waivers must
be uneguivocal and razuest the Direcctor or Deputy Director, as the
case may be, to decide the matter at issue on the materials sub-~
mitted in subsection (=) (1) of this SectiOn and any stipulatio;é
the parties might enter iInto.

{3} When a ﬁearing is waived under the provisiocons.of

this subsection, the written record in the case shall be submittec

to the Director ox Derutv Director, as the case may be, for decisisn.

-
..
—

1

. {f} Burden of Troo -

In proceedi. ys ﬁhder these Rules and Regulations, the

Fh

operator making application™to the Director under subsection
8.01(a) of this Section shall have the bhurden of proving his case
by a preponderance of the evidence.

(g) Proposed risgings, Conclusicns and Crders.

The Diraector or Deputy Dirsctor, as the-caSu may be;
may request the submissi-n by parties of the proposed findings
of fact, conclusicns nf iaw and orders, together with a suppcritins
brief: Provided, that vuch documents shall be submitted within
ﬁwenty (20) days after ihelr reguest. Such proposals and briefs
shall be served upon all parties, and shall contain adequate

references to the recora and authorities reliled upcn.
: ‘ 7 S

Page 7




adm. Reg., 22-4 ' : Section 8.02(h)
Series ‘

{h) Hearings to be Public.

All hearings conducted under these Rules and

Regulations shall be open to the public.

(i) Decislions and Orders.

(1) Within twenty (20) days after conclusion of
the hearing and submission of all documents or after submission
of the case and consideration ¢©f the record as a whole in the
event a hearing is waived, the Director or Deputy Director, as
the case may be, shall render a_decision and corder which shall
be in writing and shall include a2 statement of (a) findings and
conclusions, and the reasons or basis therefor on the material
issues cf fact and law and (b) the appropriate ruling or order
granting, granting in part oé_denying the relief sought.

(2) A copy oﬁ all decisions and orders shall be
served, by certified mail, uéon all parties and, unless the
decision and/or crder provides, the decisicn and order so served

shall become effective immediately following service.
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