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TITLE 187
PROCEDURAL RULE
CABLE TELEVISICN ADVISORY BCARD

SERIES 3
ADMINISTRATIVE PROCEDURES FOR CONSUMER COMPLAINT

RESOLUTION UNDER THE WEST VIRGINIA
CABLE TELEVISON SYSTEMS ACT

Section 187-3-1. General Provisions.

1.1. Scope - This rule shall apply to practice
before the West Virginia Cable Television Cable Advisory Board in
contested cases brought through the Administrative Procedures Act
under the West Virginia Cable Television Systems Act.

1.2, Authority - The authority for this rule
arises from West Virginia Code Chapter 5, Article 18, Section
26(b); and Chapter 5, Article 18, Section 25(c) and (f).

1.3. Filing Date - September 3, 1591
1.4. Effective Date - October 7, 1981
1.5. Construction - This rule shall be iiberally

construed to effectuate the purposes of the underlying statutory
enactments.

1.6. application of Rules of Evidence - The West
Virginia Rules of Evidence shall apply to proceedings under this
rule to the same extent that the Administrative Procedures Act
requires such application unless otherwise provided.

1.7. Severability - If any provisicn of any
section, subsection, sentence, phrase, clause or provision of
this rule shall be held to be unconstitutional or invalid,
such unconstitutionality or invaliidity shall not effect the
application of such section, subsecticn, sentence, phrase, clause
or provision of this rule to any other person or circumstance
and,




to that end, =ach and every section, subsection, sentence, phrase,
¢lause, oxr_provision of this rule shall be severable from every
other section, subsection, sentence, phrase, clause, or provision.

Section 187-3-2. Pefinitions.

2.1, "Act" shall mean the West Virginia Cable
Television Systems Act.

2.2. "Answer" shall mean that response to the
complaint which is filed by the respondent in conformity with these
rules.

2.3, "Board" shall mean the duly appointed,
gqualified, and constituted Cable TV Advisory Board of the State of
West Virginia or its designate.

2.4. "Complaint® shall mean that written statement
which contains the requisite elements set forth in W. Va. Code §
5-18-25(b).

2.5. "Consent order"” shall mean a final order of
the Cable TV Advisory Board which is entered into by the parties
with their consent. :

2.5, "Contested cases"” shall mean preceedings in
which the legal rights, duties, interests or privileges of specific
parties arising under Chapter 5, Article 18 of the West- Virginia
Code; the legislative rules thereunder; or the pertinent franchise
agreement are determined after a hearing under these rules subject
to a subsequent appeal to the proper Circuit County Court by any
party aggrieved by the outcome of such a hearing.

2.7. “Findings" shall mean the presiding cfficer's
findings of fact and law, together with any proposed order and
statement of raticnale set forth in his decisien.

2.8. "Motion" shall mean any application by either
party for an order. '

2.9, "Order" shall mean any order of the presiding
officer, and "final order" shall mean the final dispositive order
of the Board whether such order is adjudicated or entered by
consent. ' : o




_2.190. "Party"” or "parties" shall mean the parties
to the case, including any respondent, and any intervenor.

2.11. "Pleading" shall include any complaint,
answer, motisn, or other document filed in a contested case.

2.12. "Presiding officer® shall mean that designate
cf the Cable TV Advisory Board who is assigned to hear any evidance
in any contested case, to make decisions in any contested case, and
sign any orders in any contested case; the term includes any
nearing examiner appointed cor designated by the Board.

2.13. "Respondent" shall mean any cable operator
who is alleged to have engaged in conduct violative of the act,
the rules thereunder, the pertinent franchise agreement; or is
otherwise engaged in conduct which the Board has authority to
proscribe by order.

Section 187=3-3. Institution of Contested (ases.

3.1. A contested case shall commence upon the
filing of a formal request in the form of a verified cocmplaint with
the Cable TV Advisory Board. The complaint shall centain the
name(s) of the respondent(s), a short statement of facts supporting
the complaint, a statement of the laws, rules, or franchise terms
purported to be violated, or cite to law giving the Board the
authority to preoscribe the conduct by an order, and the signature
of the complainant or his or her ccunsel. In addition, the
complainant must set forth the affirmative relief which he or she

desires.

3.2. The complaint shall be numbered upeon filing
with the appropriate cofficer designated by the Cable TV Advisory
Board for that purpose. Such numbers shall be in consgsecutive order
commencing with the last two digits cf the calendar year in which
the contested case was commenced.

3.3. The complainant shall upon filing supply the
Board with the identities and, if known, the addresses of the
persons to be served. The Board upeon receiving the filing shall
promptly complete and serve upon respondent(s) a Notice designating
a date not less than thirty days after service by which any
respondent must answer, along with a statement that a failure to
answer the attached complaint may result in a default order being
entered, and the name and address of the complainant or his or her
counsel upon whom such respondent shall make his answer.




. 3.4. If any perscon fails to answer the complaint
within thirty days, or otherwise inhibits the proceedings, the
presiding officer may upon motion by complainant cor complainant’s
counsel deem that a decisicon by default shall be entered either
with or without additional evidence, depending upon the matter, in
cenformity with the provisions of Rule 3535 c¢f the West Virginia
Rules of Civil Procedure.
ontested Cases.

Section 187-3-4. Answer in

4.1. Within thirty days after being served, a
respondent shall file an answer with the Board and the complainant
or complainant's counsel unliess an agreement has been reached with
complaint counsel or the presiding officer, after considering =z
motion, grants additional time tc answer the complaint. The answer
shall contain admissions of or denials of facts as alleged within
the complaint. However, 1f after reasonable investigation,
respondent determines that he or she has no knowledge of the facts
as presented in the complaint, the respondent may answer
accordingly. The answer shall be signed by the respondent or
authorized officer or counsel thereof, be sworn to, and contain the
signature and address of the attorney of record if such may be the
case. In addition, the respondent may set forth any affirmative
defenses or cther defenses to the complaint if he may so desire.

4.2. In addition to or in lieu of any answer, a
respondent may make any motion to dismiss, motion for mcre definite
statement, or motion to strike. However, if the presiding cfficer
postpones ruling on such moticns or deny such motions, the
respondent shall answer the complaint within ten days after denial
of such motion, or written notice from the presiding cfficer of

such postponement.

4.3. Motions to dismiss shall include motions
based upon (1) lack of subject matter jurisdiction; (2) lack of
personal jurisdiction; (3) failure to state a claim upon which
relief may be granted; (4) res judicata; or (5) other motions
available wunder Rule 12 of the West Virginia Rules of Civil
Procedure. The presiding officer must rule on these metions before
any final order can be entered by the Beard, and may hold a
preliminary hearing and issue a finding on any such motion priocr
to the hearing of the case-in-chief.

Section 187-3-5. ice 9 Q

The complaint in any contested case may be served upon any
respondent in a manner consistent with W. Va. Cecde § 23A-7-2 cr
Rule 4 of the West Virginia Rules of Civil Procedure as existing
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at the time of institution of the action. As a general rule of
practice the Board shall first attempt to make service by certified
mall, return reciept reguested.

Section 187-3-6. Style of Contested Case to be on Each
Pleading.

Each pleading in any action shall contain a caption setting
forth the agency before whom the action is commenced, the captiocn
of the case as presented in the complaint, a case number as
assigned by the officer designated by the Cable TV Advisory Board
to maintain the record, and a designation of the type of pleading
which is presented. Board employees may add such captions when
they are nect properly included by a party or petiticner.

Section 187-3-7. Fili (o] leadings 1 onteste es.,

7.1. The original of any complaint, answer,
moticn, pleading, affidavit, or other matier shall be filed with
with the Executive Secretary of the Board, unless otherwise
directed.

7.2, Each original item, other than the complaint,
filed with the Executive Secretary of the Board or other person
designated to receive such filings shall contain a certificate of
service certifying that a true copy of the item had been served
upon the party or the party's counsel, the date of such service,
the manner of service, and the signature of the party or the
party's counsel obtaining such service. The complaint,. together
with the required Notice, shall be served by the Board upon the
respondent . S ' )

7.3. When service of pleadings other than a
cemplaint is obtained by any method other than personal delivery,
three additicnal days shall be allcwed for delivery by that means.

Section 187-3-8. Amendment of Complaint or Answer.
8.1, A party many amend a pleading once as a

matter of right at any time before a responsive pleading is served.
If the pleading is one toc which no responsive pleading 1is
permitted, a party may amend it at any time within 20 days after
it is served. COtherwise a party may only amend a pleading after
motion and hearing pursuant to Rule 10 below. Permission

to amend shall be freely given so long as it permits presentaticn
of the merits of the action, the adverse party is not prejudiced
by the sudden assertory ¢f the amended pleading, and the adverse
party is given sufficient time tc meet the issue.

8.2. Any amendments to any ccomplaint or answer
shall relate Dback to the original date of institution of
proceedings unless such relation back prejudices the rights of
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the other party to the acticon or the law otherwise will not permit
such relation back.

8.3. When any amended complaint 1s properly
alloewed, filed and served the respondent shall answer such
complaint within ten days, or within the time remaining for answer
to the original pleading, whichever is longer.

Section 187-3-9. Scheduling Conference.

Not earlier than thirty days after the issues have been
joined, the presiding officer may set a scheduling conference to
set forth critical dates and times for certain proceedings and to
set a tentative hearing date. The dates and times shall not be
altered unless good cause is shown by the party seeking adjustment.

Section 187-3-10, Moticn Practice.
10.1. Any person who files a motion to dismiss, a

motion for more definite statement, motion to strike, or any other
motion shall deliver to the presiding officer, the officer
designated to maintain the record, and to all other parties who
may be affected a copy of the motion and a memorandum in support
of such motion which sets forth the factual and legal basis of such
motion. Failure to provide a memorandum in suppert of the motion
may result the denial of such motion without hearing.

10.2. Any perscn who may be affected by a motion
by another party should file a response to such moticn within
fourteen days after service cof such motion by filing a memorandum
setting forth such party's legal and factual position. Any failure
to file a response or memorandum may be deemed a waiver of right
to oppose such motion and may result in the entry of the motion as
prayed.

10.3. The presiding officer may rule on such
motions with or without hearing. Setting a hearing on such motions
shall be in the discretion of the presiding officer.

Section 187=3-11. Discovery,

11.1. . Discovery in contested c¢ases shall be
conducted in the manner as provided for within the West Virginia
Rules of Civil Procedure except as otherwise stated herein. The
time periocds for discovery as contained in the West Virginia Rules
of Civil Procedure shall be shortened as follows:

11.1.1. To the extent that digcovery reguests are
made in conjunction with the complaint or prior to the filing of
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a responsive pleading, the party shall have a period of forty-five
days to respond; and

11.1.2. To the extent that general discovery requests
are made otherwise, the time periods shall be shortened to fifteen
days rather than the thirty days as provided for in the West
Virginia Rules of Civil Procedure.

11.1.3. Notwithstanding the prior positions, the
presiding officer shall be empowered to shorten or enlarge time
limitations upon a showing of good cause.

11.2. No zrespcndent shall fail to respond to
discovery on the basis ¢f a pending motion to dismiss, motion tc
strike, or motion for more definite statement filed in response to
a complaint unless a metion to quash the discovery or a moticn for
a protective order against the discovery has been filed.

11.3. No person may utilize a deposition upon
written or cral gquestions in any proceeding as a substitute for
actual testimony unless the presiding cfficer approves after
motion.

11.4. Any party who fails to comply with discovery
requests may ke subject to an order of the presiding officer
compelling discovery or, after such an order has been granted,
sanctions which may include, but may not be limited tc the
following: -

11.4.1. Dismissal of the acticn or entry of defaul:
judgment;

11.4.2. An order prohibiting the use of such evidence
in the proceeding;

11.4.3. An order requiring the offending party toc
reimburse the aggrieved party for costs and expenses, including
attorney fees if permitted under state law; or

11.4.4. Any other relief which may be just and proper
under the circumstances.

Section 187-3-12. Issuance of Subpoena by Cable TV Advisory
Board.
1z2.1. Any party in any contested case may seek a

subpoena to compel the presence of any person or to compel the
production cof any evidence. The party requesting such a subpoena
shall provide a written statement to the person designated by the
Cable TV Advisory Beard to maintain the record setting forth the

7




number of subpcenas requested, the types of each subpoena
requested, the date and location at which the person who is subject
to the subpoena shall appear, and the name and address o©f such
person if the party desires the Cable TV Advisory Becard to make
service.

12.2. Any party other than the Cable TV Advisory
Board shall provide, upon request of a subpoena, a separate check
payable to the person who is subject to the subpoena in an amount
to reimburse such person who is subject to the subpoena fcor his or
her expenses in an amount ncot greater than that amount which may
be paid to witnesses in actions in the courts of this state; or
alternatively, a sworn statement obligating the party to such

payment.

Section 187-3-13. Prehearing Conference,
13,1, The presiding officer may conduct a

prehearing cenference before a hearing in any contested case. At
such hearing, the presiding cfficer may: require the parties to
brief him regarding the evidence and law concerning all relevant
issues; rule on ocutstanding motions; and set forth other matters
which may be necaessary to dispose of prior to hearing.

13.2. The presiding officer may require briefs or
memoranda from the parties setting forth any matters which the
hearing officer deems relevant.

Section 187-3-14. Qrder by Defauylt or Summary Judgment.
4.1, Any person who fails to answer any complaint

may be subject to an order by default in accordance with the
provisions of Rule 55 of the West Virginia Rules of Civil
Procedure. A copy of the final crder issued by the Board shall be
served upon the defaulting party and shall be final ten days after
such service. _

14.2. After the issues have been Jjoined and
discovery has closed, the parties may file motions for summary
judgment setting forth by affidavit, law, and evidence the reasons
summary Jjudgment must be granted. Grant of a summary judgment
shall be reviewed by the Board for issuance as a final order. The
presiding officer and Board shall be guided by the provisions cf
Rule 56 of the West Virginia Rules of Civil Prccedure in making
their determination.

14.3. If summary judgment fails to resolve all
issues, the presiding officer shall conduct a hearing and, after
hearing evidence and argument, shall issue his findings, which
findings shall include a decision as to a2ll remaining issues to
the complaint. Within ten days after the entry of such findings
and decision, the parties may file exceptions and ask Zfor
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raconsideration. The presiding cfficer may schedule oral argument
regarding the motion for reccnsideration, may rule on the briefs
filed in support of the motion, or may deny such motion and affirm
the findings and decision. Such findings, includiang the decision
therein, shall he certified to the Board for final order upon ten
days after its issuance or, if reconsideration 1is requested,
immediately upon denial of reccnsideration.

14,4, The presiding cfficer may set forth and
recommmend in his findings, and the Becard may regquire in its final
order, restitution to consumers who have been adversely affected
by the acticns of the respondent, provided the respondent received
notice that such restitution was being sought.

Section 187-3-13. ntervention,
15.1. Upon timely application anycne shall be
permitted to intervene in an action: (1) when a statute of this

state confers an unconditiconal right to intervene; or (2) when the
applicant c¢laims an interest relating to the property or
transaction which is the subject of the action and he is so
situated that the disposition cof the action may, as a practical
matter, impair or impede his ability to protect that interest,
unless the applicant's interest is adequately represented by
existing parties.

15.2. Upon timely application anyone. may be
permitted to intervene in an action: © (1) when a state of this
state confers a conditional right tc intervene; or (2) when an
applicant's claim or defense and the main action have a gquestion
of law or fact in ccmmon. When a party to an action relies for
ground of claim or defense upon any statute or executive order
administered by a federal or state governmental officer or agency
or upon any regulation, order, reguirement, or agreement issued or
may pursuant to the statute or executive order, the officer or
agency upon timely application may be permitted to intervene in
the action, In exercising its discretion the presiding officer
shall consider whether the intervention will unduly delay or
prejudice and adjudication of the right of the original parties.

15.3. Interventicn under sections 15.1 and 15.2
shall be by motion filed pursuant to sections 7 and 10 of this
rule.

Section 187-3-16. t of Findin n inal de
16.1. Within fourteen days of any hearing on a
motion, the presiding officer shall issue his decision granting or

denying the motion and set forth his findings supporting the
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decision.

— 1le6.2. Within thirty days of the clcse of the
hearing on the merits of the case, the presiding officer shall
issue and report in writing his findings toc the Beoard and the
parties thereto. The findings shall state the various findings of
fact and conclusicns of law relied upon by the presiding officer
and set forth a proposed order together with the reasons for the
decision,

16.3. within forty-five days the Board shall adept,
reject, or modify the proposed order by issuance of a final order,
which final crder shall be in conformity with W. Va. Code § 29a-5-
3; or altermnatively shall, by order, set aside the propocsed order
and schedule a hearing on the matter before the full Board.

15.4. The adoption of a final order or order to hold
further hearings on the matter shall be by a majority of the Board,
such majority being a majority of the Board's quorum when the
decision is rendered at a public hearing. The names of each Bocard
member and their pesition in suppert of, in opposition to, or not
voting on, the adeption of such orders shall be noted thereon.

Section 187-3-17. Judicial Review,

17.1. Any party adversely affected by a final order
of the Board in a contested case is entitled to judicial review or
other relief as provided by W. Va. Code § 29A-5-4. -

Secticn 187-3-18. Arbitration Alternative '

18.1. Parties may agree to waive their right to a
hearing in conformity with Chapter 25A of the West Virginia Code,
and instead elect to submit the matter to binding arbitration.

18.2. Appeal to the Beard from the arbitration
decision must be made within thirty (30) days of the decision. The
Board in its discretion may choose to grant or deny an appeal
petition.

18.3. Any party adversely affected by a denial of
an arbltratlon appeal, or by a final order of the Board concerning
an arbitration decision is entitled fto judicial review or other
relief as provided by W. Va. Code § 2%9A-5-4¢
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AGENCY: _Cable TV Advisory Board ;ﬁ_ =
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FROM: JUDY CCOOPER, DIRECTOR, ADMINISTRATIVE LAW DIVISIONggg ;J
2%
DATE: January 13, 71892

THE ATTACEED RULE RECENTLY FILED BY YCUR AGENCY HAS BEEN ENTERED
INTO QUR COMPUTER SYSTEM. PLEASE REVIEW, PRCOCF AND RETURN IT WITH
ANY CORRECTIONS. IF¥ THERE ARE NO CORRECTIONS, PLEASE SIGN THIS
MEMO AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL
VERSION OF THE RULE FOR YQUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN

(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST.
YOU HAVE ANY QUESTIONS.

CALL IF
SERIES: _2  TITLE: _Implementing Regulations
THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.
SIGNED: ,
TITLE OF PERSON SIGNING: %
DATE:
bR E R R A S L RS EEEEEEEREEEEREEEEEEEREEEEREEEEXE]
THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING THE
CORRECTICNS HAVE BEEN MARKED.

SIGNED: O..—-——;tg-a-‘ C.
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TITLE QF PERSON SIGNING:
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Honorable Ken Hechler sz o, O
Secretary of State wE
Capitol Building = we
Suite 157-K T Wl .
Charleston, West Virginia 25305 - :
Re: Filing of Procedural Rnles/ Notice cf Adopticn~-WV Cable
Televigion Advisory Board,
Dear Secretary Hechler:

Bnclosed for final £filing and publication in the State
Register pursuant to W. Va. Code § 2%A-3-8 are the administrative
procedural rules regarding resolution of consumer complaints
adopted by the West Virginia Cable Television Adviscory Board at its
public meeting of August 2§, 1991.

The authority for issuing these rules arises from W. Va. Code
§§ 5-18-26(b), and 5-18-25(c),(f).

Having received no written public comments nor hearing any
objections at its August 29, 1591 public meeting where the matter
was on the agenda and discussed in open session, the West Virginia
Cable Television Advisory Board adopted the rules as previously
submitted without change.

Sincerely,

sl o DBD

TIMOTHY C. WINSLOW

Senior Assistant Attorney General
Counsel for WV Cable Advisory Ed.
Enclosure
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NOTICE OF ADOPTION: ADMINSTRATIVE RULE § 187-3-1 et seq.

W. VA. CABLE TV ADVISCRY BOARD
CONSUMER COMPLAINT RESOLUTICN PROCEDURE

On August 29, 1991 at its scheduled public meeting, the West

Virginia Cable Television Advisory Board adopted the following
administrative rules regarding the handing of formal consumer
complaints.

No cbkbjecticons having been heard,
rules were adopted as
of the Board.

nor comments f£iled these
proposed without change by a unanimous vote

The object of this administrative rule is to provide the West
Virginia Cable Television Adviscry Board with procedural rules for
conducting hearings and issuing rulings in consumer/cable operator
disputes, as required by W. Va. Code § 5-18-25. The rule provides
for the appointment and use of Hearing Examiners,

alternative dispute resoluticn through binding arbitration with a

and also for
waiver of the formal procedures and rights under Chapter 29A of
the West Virginia Code.
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