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| TITLE 3
| PROCEDURAL RULE
WEST VIRGINIA BOARD OF BARBERS AND COSMETOLQ

| SERIES 12
| HEARING PROCEDURES

§3-12-1 General.

1.1. Scope. 4 These procedural rules establish procedures for hearings before the Board.

1.2. Authorjty. — W. Va. Code §30-27-21 et seq., §30-1-1 et seq.
1.3. Filing Date. —

1.4. Effectivé Date. —

§3-12-2. Definitjons.

The following Ve rds and phrases as used in these rules shall have the following meanings.

means the West Virginia Board of Barbers and Cosmetologists.

2.2. "Dem jn ding party” means an individual who has been denied a license to practice
barbering, cosmetology, manicuring, or aesthetics by the Board and who demands that the Board
hold a hearing [ap the denial.

d party" means an individual who holds a license to practice barbering,
nicuring, or aesthetics issued by the Board and who has been charged by the
ed in subsections 3.3 and 3.4 of section 3 of these rules.

2.3. "Char
cosmetology, n
board as descri

2.4. "Licent
manicuring, a

re" means an individual who holds a license to practice barbering, cosmetology,
hetics issued by the board.

2.5. "Directar” means Director of the Board of Barbers and Cosmetologists.

§3-12-3. Hearing Procedures.

3.1. Any person that has a pending revecation disciplinary action against of a license or has
been denied al cense by the board who believes the denial was in violation of W. Va. Code §30-
1-1 et seq. and/br 30-27-1 et seq. shall-be is entitled to a hearing en-the-denial upon presenting a
written d request for hearing to the Board.

a jwritten demand request for hearing is received by the Board, the Director shall
schedule a hearing within sixty (60) days of receipt of the demand, unless postponed to a later
greement of the demanding party and the chair/chairperson or the Director of the

?d may institute charges against any licensee when cause exists for reasonable
ee to-be-charged has engaged in conduct or is in a condition that his or her
barbering, 00er etology, manicuring, or aesthetics license should be suspended, revoked or be

made subject td probationary conditions pursuant to grounds set forth in W. Va. Code §30-27-1 et




filed with the B

rd and information gathered pursuant to the Board's investigation of the

seq. or the Bo}{ﬁ‘s legislative rules. Charges may be based upon a verified written complaint

complaint. Ch
Board.

3.4, Charget

ﬂ;es may be based on information gained solely through investigation by the

initiated against a licensee as described in subsection 3.3 of this section shall be

set forth in a Complaint and Notice of Hearing issued in the name of the Board as the agency of

otice of hearing shall designate the Board as "Complainant”, and designate the
d as the "Respondent”; shall state the substance of each offense charged with

sufficient particularity to reasonably apprise the Respondent of the nature, time and place of the
conduct or condition which is the subject of the complaint; and, shall state the time, date and

agency of the s
Hearing shall

Board as the "R

adeipt of a demand for a hearing described in subsection 3.1 and 3.2 of this section,

i- rson of the Board or the chair/chairperson's designee shall provide the

with a Complaint and Notice Of Hearing issued in the name of the Board as the

ate regulating the practice of massage therapy. Such Complaint and Notice of
ignate the demanding party as the "Complainant", and shall designate the

espondent”; shall set out the substance of each and every reason that the Board

demanding party a license with sufficient particularity to reasonably apprise the

[ of the nature, time and place of the conduct or condition at issue therein; and,

shall state the date, time and place for the hearing.

3.7. Acom |!ﬁaint and Notice of Hearing, original or amended shall be served on the

3.8. Upon ‘
date of hearing

of licensure shg
s| prior to the hearing date.

charged party at least thirty (30) days prior to the date of hearing.

itten motion received by the Board no later than twenty (20) days prior to the
,ia more definite statement of the matters charged or the reasons stated for denial
s}Fbe provided to the demanding or charged party or his or her counsel, at least

agh party to a hearing shall be entitled to be represented by an attorney-at-law,

duly th‘aI.iﬁéd toipractice law in the State of West Virginia.

'é Board may be represented by counsel from the West Virginia Attorney General's

3.9.5. Objections to offers of evidence shall be noted in the record. Any party to the
hearing may vo Ich the record as to any excluded testimony or other evidence.

3.9.6. Ar
counsel, or bo
hearing exami

397. T
hearing shall
provided. Writ
attorney in pe
place of abode

’ party to a hearing may present witnesses to testify; may be heard in person, by

; may present such other evidence as deemed appropriate by the Board or its

er; and, may cross-examine witnesses.

¢ hearing shall be held at a time and place designated by the Board, but no
conducted unless and until at least thirty (30) days written notice is

en notice must be served upon the charged or demanding party and/or his or her

pn, or if he or she cannot be found, by delivering such notice at his or her usual
land giving information of its purport, to his or her spouse or to any member of his

und there who is above the age of 16 years; or if service on the party oron a

tan not be made, by leaving such notice posted at the front door of such place of




abode; ::ni.:—-e-‘e.‘e -e‘---‘eﬂe party-does-notreside-in-the-statenoticema e--‘-;ie

he-publicatio K G nveekforthree stuccessive wee R-a-Rewspaperpublished

State; or such pptice may be served by registered or certified manl

398. T : hearing shall be open to the general public.

3.9.9. Mejnbers of the Board and its officers, agents and employees shall be competent to
testify at the he gring as to material and relevant matters: Provided, that no member of the Board
who testifies at guch hearing shall thereafter participate in the deliberations or decisions of the
Board with respéct to the case in which he or she so testified.

3.9.10. The hearing may be conducted by one or more Board members or by a hearing
examiner appai ted by the Board.

3.9.11. Aecord of the hearing, including all pleadings, rulings, stipulations, exhibits,
documentary evjdence, evidentiary depositions and the stenographic report of the hearing, shall
be made and 4 ranscrlpt thereof maintained in the Board's files. Upon request, a copy of the
transcript shall be furnished to any party at his or her expense.

3.9.12. Inja hearing initiated by the Board as a result of charges against a licensee
pursuant to subgections 3.3 and 3.4 of this section, the Board shall present its evidence and/or
testimony fi rst | nd shall have the burden of proof.

3.9.13. ere a hearing is held upon demand under provisions of subsections 3.1, 3.2, and
3.5 of this section, the demanding party shall present evidence first, and shall have the burden of
proof.

3.9.14. The Board may call witnesses to testify in support of its decision to deny licensure
or in support of fhe charges instituted agamst a licensee; may present such other evidence to
support its po Iton and, may cross-examine witnesses called by the demanding party or charged

party.

3.9.15. Al| parties shall have the right to present opening and closing arguments, the length
of which may d set by the Board or hearing examiner, except that each party shall be given
equal time for clbsing arguments.

3.9.16. Hearings held as a result of charges instituted by the Board against a licensee may
be continued to |a later date or a different place by the Board or its designee by appropriate notice
to all parties. |

3.9.17. Mptions for continuance of a hearing may be granted upon a showing of good

cause. Motionsjfor continuance must be in writing and received in the office of the Board no later
than seven daysg prior to the hearing date. In determining whether good cause exists
consideration will be given to the ability of the party requesting the continuance to proceed
effectively without the requested continuance. A motion for continuance filed less than seven (7)
days from the date of the hearing shall be denied unless the reason for the motion could not by
due diligence have been ascertained earlier. Motions for continuance filed prior to the date of
hearing may bejruled on by the chair/chairperson of the Board or the chair/chairperson’s
designee, or ahappointed hearing examiner. The Board member(s) or presiding hearing
examiner shall rile on all other motions for continuance.

3.9.18. Allilmotions in a case set for hearing, except motions for continuance and those
made during the hearing, shall be in writing and shall be received in the office of the Board at
least ten (10) ddys before the hearing. Prehearing motions shall be heard at a prehearing
conference set by the Board or hearing examiner, or, at the hearing prior to commencement of
e Board member(s) or hearing examiner presiding at the hearing shall rule after

and response from the non-moving party.

§3-124. Transgription of Testimony and Evidence.

4.1. Alltes

‘itﬂnony, evidence, arguments and rulings on the admissibility of testimony and
evidence shalll

e recorded by stenographic notes or by mechanical means.

&

4.2. All recojded materials shall be transcribed. The Board shall have the responsibility to
make arrangeJments for the transcription of the recorded testimony and evidence.




4.3. Upon {
transcript, the
whether the tra

T

tion of the Board or any party assigning error or omission in any part of a
ard or its appointed hearing examiner shall settle all differences arising as to
cript truly discloses what occurred at the hearing, and shall direct that the

s
transcript be ected and/or revised as appropriate so as to make it conform to the hearing.

4.4. Atrans

for review at l !\

§3-12-5. Subr

Any party
manner design

§3-12-6. Heari

6.1. The Bod
witnesses and| d
on evidentiary
of the parties, I
discharge its fi

6.2. Hearing
suspend, revo

6.3. The heg|

for submissio
findings of fac

§3-12-7. Con

7.1. Atany i
its appointed he

sript of the hearing shall be provided to all members-of the Board board members
t fi fteen (15) days before the Board's vote is taken on its decision in-any

ission of Proposed Findings of Fact and Conclusions of Law.

ay submit proposed findings of fact and conclusions of law at a time and in a

f

gted by the Board or its appointed hearing examiner.

g Examiner.

rd may appoint a hearing examiner who shall be empowered to subpoena
jocuments, administer oaths and affirmations, examine witnesses under oath, rule
atters, hold conferences for the settlement or simpiifications of issues by consent
ause to be prepared a a record of the hearing so that the Board is able to

1ctions, and otherwise conduct hearings.

!

examiners appointed by the Board are not authorized or empowered to grant,
e or annul any license.

ing examiner shall prepare recommended findings of fact and conclusions of law

o the Board. The Board may adopt, modify or reject the hearing examiner's
and conclusions of law.

erences: Informal Disposition of Cases.

e prior to the beginning of the hearing or thereafter, the Board, its designee or
-aring examiner may hold conferences for the following purposes:

7.1.1. Ta dispose of procedural requests, prehearing motions or similar matters;

7.1.2.Tg

narrow or settle issues by consent of the parties; or

7.1.3. Ta provide for the informal disposition of cases by stipulation or agreement.

7.2. The Bo

conference.
§3-12-8. Dep

Evidentiary: ¢
actions to the ¢

§3-12-9. Sub

Subpoenas t
production of

1rd or its appointed hearing examiner may cause such conferences to be held on

r by the request of the party.

oard may also initiate or consider stipulation or agreement proposals with regard to
isposition of cases and may enter into stipulations and/or agreements without

sitions.

epositions may be taken and read or otherwise included into evidence as in civil
reuit courts of this State.

pena.

0 compel the attendance of witnesses and subpoenas duces tecum to compel the

gcuments may be issued by the Board, the Director of the Board,the-Board's




desighee, or b

pursuant fo W,

§3-12-10. Or

the hearing examiner appointed by the Board. Subpoenas shall be issued
Va. Code §29A-5-1(b).

ers.

final order entered by the Board following a hearing conducted by these rules shall

n 45 days following the submission to the Board of all documents and materials

necessary forithe proper disposition of the case, including transcripts, and shall contain findings

|
11.2. The fifndings of fact and conclusions of law must be approved by a majority of the Board
either by a poll pr vote as a regular meeting, before a final order is entered. A copy of the final
order approvedjby a majority of the Board shall be served upon the demanding or charged party
and/or his attarfiey of record, if any, within fifteen (15) days after entry by the Board by person

service or by r

§3-12-11. Ap)

An appeal fi
Code §30-1-9,

§3-1212. Se)

lusions of law, pursuant to W. Va. Code §§29A-5-3 and 30-1-8(d).

gistered or certified mail.

om any final order entered in accordance with these rules shall comply with W. Va.

erability

If any prov‘

on of this rule, or the application thereof, to any person or circumstance is

determined to|be invalid, the invalidity shall not affect the provisions or the applications of this rule

which can be

provisions of th

ven effect without the invalid provision or application, and to this end, the

s rule are severable.




