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THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
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THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR
THEIR REVIEW.
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Edwin Roush, Executive Director




Rufe Title:

Type of Rule: x

Agency Board of Barbers and Beauticians Address

REVISED

FISCAL NOTE FOR PROPOSED RULES

Curriculum and Minimum Requirements Subjects and Hour Schedule, Rules

and Regulations for Schools of Beauty Culture Operation in West Virginia
Joint Barberz and Beauticians License (3 CSR 1)

Legislative

Interpretive

Procedural

4860 Brendé'Lane, Guthrie Center

Charleston, WU 25312

1.

ANNUAL

FISCAL YEAR

Effect of Proposed Rule | Incrazase Decrease| Current Next Thereafter

Estimated Total Cost 3 $ 3

"0

$

0

$

g

Personal Services
Currént Expense
Repairs and Alterations
Equipment

Other

Explanation of above estimates.

Although there will be some increase in the Boazrd's workload, existing

‘funding is adequate.

Objectives of these rules:

The propofed amendments: 1) delete a 250-hour student instructor curriculum
requirement (to be inserted by concurrent amendment in 3 CSR 2,

"Qualifications
Training, Exaemination and Registration of Instructors in Barbering and Beauty

Culture'; 2) clarify testing procedures for cross-over licenses; 3) change
the minimum number of senior instructors; 4) make minoxr: "cleanup" changes.

B
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REVISED

4. Explanation ¢f Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.

NONE

B. Economic Impact on Political Subdivisions; Specific Industries;
Specific groups of citizens.

NONE

C. Economic Impact on C?tizens/?urbiic at Large.

NONE

Date - May 16, 1988

Signature of Agency Head or Authorized Representative

oo S5 S B
Edwin B. Roush
Executive Director




WEST VIRGINIA BOARD OF BARBERS AND BREAUTICIANS

RULE ABSTRACT

Title: Currlculum and Minimum Reguirements Subjects and Hour
Schedule, Rules and Regulations for Schools of Beauty
Culture Operation in West Virginia; Joint Barbers and
Beauticians License

CSR Title and Series: 3 C8SR 1 Type: Legislative

Summary: The proposed amendments: 1) delete a 250-hour student
instructor curriculum zrequirement (to be inserted by concurrent
amendment in 3 CSR 2, "Qualifications, Training, Examinstion and
Registration of Instructors in Barbering and Beauty Culture'); 2)
clarify testing procedures for cross-over licenses; 3) change the
minimum number of senior instructors; and 4) make minor "clean-
up" changes.

For further information contact: Regulatory Development Section,
Health Department, 1800 Washington Street, East, Charleston, WV
25305, Telephone 348-3223, or WV Board of Barbers and Beauti-
cians, 4860 Brenda Lane, Guthrie Center, Charleston, WV 25312,
Telephone 348-2924.




[PROPOSED]
TITLE 3

LEGISLATIVE RULES
BOARD OF BARBERS AND BEAUTICIANS

CURRICULUM AND MINIMUM REQUIREMENTS SUBJECTS AND
HOUR SCHEDULE, RULES AND REGULATIONS FOR SCHOOLS
OF BEAUTY CULTURE OPERATION IN WEST VIRGINIA;
JOINT BARBERS & BEAUTICIANS LICENSE
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(PROFOSED]
TITLE 3
LEGISLATIVE RULES Fil &5
BOARD OF BARBERS AND BEAUTICIANS N

B0 JUN AT
SERIES 1 10 /% ¢ 28

CURRICULUM AND MINIMUM REQUIREMENTS, SUBJECTS AND. HOUR SCHEDULE,
RULES AND REGULATIONS FOR SCHOOLS OF BEAUTY CULTURE. OPERATING
IN WEST VIRGINIA; JOINT BARBER AND BEAUTICIAN LICENSE

§3-1-1. General

1.1. 8cope - These-iegisiative--rules-establiish This legis-
lative rule establishes curriculum and minimum reguirements,
subjects and hour schedules, rules and regulations for schools of
beauty culture cperating in West Vizginia.

1.2. Authority - W. Va. Code §$30-27-1. Related - W.Va.
Code 830-27-1 et seq. .

1.3. PFiling Date -
1.4, Effective Date -
1:56- Refiiing-Date-—--December-387;-1582<

1.5. Supersession and Repeal For Regulations -~ This
rule supersedes and repeals "Curricwulum and Minimum Reguirements,
Subjects and _Hour Schedule, Rules and Regulations for Schgoolis of
Beauty Culture Operating in West Virginia; Joint Barber and Beau-
tician License," Board of Barbers and Beauticians Legislative
Rules, 3 CSR 1, filed January 5, 1982 angd refiled December 30,
1382, . :

§3-1-2. Application and Enforcement

2.1. Application - These-zegisiative-xules-appiy This rule
applies to owners and cperatcors of schools of beauty culture and
persons seeking a joint barber and beautician license.

2.2, Enforcement -~ The enforcement of these-itegisitative
*uies this rule is vested with the West Virginia Board of Barbers
and Beauticians.

§3-1-3. Minimum-Currisuium-fer-Sehesls-~sf-Beauty-Culéure Sche-
dule of Subiects and Hours

3.1. BSeheduita-esf-Sublests-amd-Heurs Minimum Curriculum for
Beautician License

3.1.1. Every West Virginia school of beauty culture shall
conduct a course of study consisting of at 1least two thousand
{2000} cleck hours, divided as follows: An accurate recordéd of
the number of hours devoted to the prescribed subjects for each
student by permit number must be posted on a bulletin board and
available te all students on the Eilrst school day of each month
and left for the number days in said month. The final examination
of each student shall also be made @ part of the applicaticn for




examination of each student before the West Virginla State Board
of Barbers and Beauticians.

3.1.2. A copy of this curriculum and regulations must be
pested on a bulletin board.

3.1.3. The obJjectives of this cosmetology curriculum are to
train students in all phases of beauty culture to adequately pass
the State ©Board examination and to attain successful employment
in the beauty industry.

3.1.4. Practical weork during the f£irst +three hundred (300}
hours shall be restricted tec manikins only.

3.1.5. The following curriculum and regulations adopted by
the State Board of Barbers and Beauticians are placed in effect.
{See Table 3-1A found at the end of this regulation.)

32+ 2580-Heur-Currisulum-for-Student-Instrucsktors-{Sce-Tabie
3-*B-at~the-end-eof-this-reguiation<}

3v3+3.2. €Eurricuium--fer--Barbers--to--Obtain-Cosmetoiogist
bicense-to--Adequateliy-Pass-the-State-Board-Examinatien Curricu-
lum for Barbers to Obtain a (Cross-Over Cosmetologist License -

The following curriculum is for a_barber to adequately pass the

cosmetologist State Beard examination In order to obtain a cross-—

cver cosmetoleogist license. {See Table 3-%€ 3-1B found at the

end of this regulation.)

3v473.3. Curriculum--for--Comestologisks--to—-Obtain-RBarher
Eicense-teo--Adequately-Pass-the-State-Beard-Bxaminatien Curricu-
lum for Cosmetologists to Obtain a Cross-Over Barber TILicense -
The following curriculum Jis for a cosmetologist to adegquately
pass the barber State Board examinatlion in order +to obtain a
cross—over barber license. (See Table 3-1iBb 3-1C found at the end
of this regulation.)

REQUIREMENT: Individuals must have completed one thousand
eight hundred (1,800} hours of barber's training, or two thousand
(2,000) hours of cosmetologist's training. and-hoid--a-gurrent
tieengse-as--a-reguiar--barber-or-peautietan+s All applicants, upon
completing the five hundred (500} hours cosmetology training or
three hundred (300} hours barber training, must submit to the one
Ehousand eight hundred (1,800) hours barher examination, or two
thousand (20003} hours cosmetcleogy examination. Out-of-state
applicants considered on individual basis. Reguirements substan-
tially egual are accepted., Requirements of less than one thousand
eight hundred (1,800) hours barber's training or two thousand
(2,000) hours cosmetologist's tralining are usually accepted if
supplemented by one (1) year of practical experience for every
three hundred (300) hours of scheoling not to excesd one thousand
(1,000) hours. Ali--appiicants--upen--compieting--the--500-heours
eeosmetology-tratning--er-3068-hours-barber-training-must-submit-te
the-1800-hours-barber-examipation-or--2600-Rours--ecosmetology-ex-
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3 CER 1

amiratisan~s

§3-1-4., Qualifieations, Classrooms, Bquipment and General In-
structions '

4.1. Qualifications - A schocl owner, or any person who
intends tc own a, school of beauvty culture in this state, is re-
quired to submit to the State Board of Barbers and Beauticians
satisfactory evidence as to the character of the persons inter-
ested in managing and teaching in the school, 1literature and ad-
vertising material pertaining to the schoel, a copy of the con-
tract to be signed by the prospective student's and establish any
necessary facts regarding the ownership of the school.

4.2. Classrooms, Equipment - Each school of beauty culture
shall have at least two (2) classrocms In use at all times. One
(1) room, to be used for demecnstraticns, or lecture, or clinical
work, shall be fully eguipped and arranged in a manner to comply
in every way, and at all times with the Rules and Regulations
promulgated by the State Board of Barbers and Beautlicians. Fol-
lowing is an approved list of the minimum equipment with which a
beauty school will be permitted to ocperate for net more than
twenty (20) students. Additional equipment must be installed in
propcrtion to the increase in enrolliment.

(a} ©One (1) blackboard, not less than 4 x 8 feet in slze.
(b) Twenty (20} dresserettes and twenty (20) wmirrors, or
twenty (20) combination work tables. There must be a work-
station table and chair £for each student enrclled 1in school at
all times.
(c) Five (5) shampoo bowls.
{d} Ten (10} hairdryers.
(e} Three (3) facial chaizs.
Twe (2} facial supply trays.
Two (2} hydraulic haircutting chairs.
Two (2) vibrators.
Two (2) therapeutic lamps.
Four {(4) manicure tables.
Sufficient clean linen cabinet space.
One (1) dip (wet) sterilizer £or each booth and work

Lt T e W T A T i T
R W e U]
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stanad.

(m} Dry sterilization sufficient to accommodate as many
students as are engaged in clinical work at any one time.

{n) Sufficient training aids.

{o) Twenty (20) halrdressing chairs.

{p) Head manikins to be furnished by the school for each
student,as part of kit for practical hairdressing.

(g) Twenty (20) classroom chairs.

{z) At least ten (10} waste containers.

{s) One (1) large bulletin board conspicuocusly located for
student permits, rules, regulations, notices, etc.

{t) One (1} set of record files.

4.3. @General Instructlons

Page 3




3 CSR 1

(a) The classroom shall be equipped with a chalkboard and
scientific 1llustrations dealing with cosmetology. This room
shall be used for lectures, demonstrations or scientific instruc-
tion to students.

(b) All schools shall provide and maintain adeguate rest-
room facilities.

(c) No students will be permitted to enter any class for
study, or given credit for any work done in school, prior to the
time their certificate of registration has been received from the
office of the State Boarzd.

{(d) All books and 1literature that will aid in student
learning are encouraged to be used.

(e} Each school of beauty culture shall maintain a library
of suitable reference books approved by the Board annually.

(£) Each school of beauty culture shall hold regular
classes for the teaching of both the theory and the practice of
all branches of beauty culture.

(g) Schooels shall not guarantee positions to students, nor
guarantee £financial aid in equipping a shop.

(h) Schools are not limited to any particular system of
teaching cosmetology. Students should be familiar with the vari-
ous methods -and practices in their profession and the different
supplies and equipment used in the beauty industry.

(i) Each school must have an admission office, properly
equipped with filing cabinet, etc., and maintain duplicate copies
of records sent to the State Board of Barbers and Beauticians.

(i) Each school shall advertise only under the designation
of a beauty school and shall display conspicuously at the en-
trance to said school a sign in plain block, display lettering at
least one inch in height, as follows: "All Work Done By Students
Only."

(k) All service prices must be displaved in the clinic
area. The prices must be followed by the words, "Student Work",
in lettering at least one half (1/2) the size of the lettering
used to display the price.

(1} Instructors, as well as students, must, during school
hours, be attired in washable uniforms, which must be kept clean
and neat at all times. Uniforms worn by the instructeors must be

different from those worn by the students sc they may be easily
recognized. .

(m) All bottles and contalners in use must be distinctly
and correctly labeled, -showing the use for which the contents are

Page 4




3 C5R 1

Ilntended.

{n) The State Board of Barbers and Beauticians shall be
furnished with a copy of the current school catalog and copies of
all student contracts. At any time changes are made in any of
the above, the Board shall be furnished with a copy of same, as
revised within thirty (30) days of the change or revision.

§3-1-5., Attendance, Records, Teaching Staff
5.1. Attendance

(a) All schools of beauty culture must establish regular
school hours.

{b) 8Schools shall reguire that all students attend classes
at least eighty (80%) percent of the time enrolled in school, not
to exceed eight (8) hours per day, exclusive of lunch period.
Any absence for more than twenty (20} percent of the time after
enrollment, must be accounted for by a written excuse £rom a
doctor, dentist, or someone acceptable to the Board, who can
certify to the necessity for such absence.

Note: Hours herein referred to shall mean full clock hours.

5.2. Records

(a) Dally Records - Each school shall keep a daily class
record on each student, showing hours devoted to the respective
subjects, and the total number of hours in attendance, days
present and days absent.

(b} Monthly Records - A monthly record of the entire en-
rollment must be sent to the office of the State Board of Barbers
and Beauticians on, or before, the £ifth working day of each
month, on forms furnished to the schools for the purpose, showing
the student's name, permit number, number of months reported,
hours absent, hours present, total hours and their projected
graduation date.

(c) Permanent Records -~ A permanent record shall be com-
piled by the manager of each school from the daily class
records. This record shall be kept up to date in a permanent
file, and shall be subject to inspection at any time by any mem-
ber of the State Board o¢f Barbers and Beauticlans, or any author-
ized representative.

{d) Final - The manager of each school shall compile from
his records a summary of each student's grades, hours and atten-
dance, which shall be presented to the student upon graduation,
and shall also be made a part of his application for registration
by examination. The manager must sign each copy of the reguired
records, certifying that the record 1is correct, and that the
student has received a diploma from his school.

Page 5




3 CsR 1

5.3. Teaching sStaff

{z) No schoel will be permitted to open or operate with
less than twe-{23 three (3) regularly registered, seniocr instruc-
tors. There must be one (1) iInstructor for every twenty (20)
students, or reasonable average thereof, and an instructor shall
be in the study and classrooms of the scheool at all hours, and
supervise all practice student work.

(b} EBach instructor in a beauty school shall devote his
entire time during school hours teoc instruction, and shall not
apply his time to the private or public practice of beauty cul-
ture for compensation during school hours.

{c) Teaching by demonstrators is strictly forbidden, but a
demenstrator may demonstrate to the students in schoocl new pro-
cesses, preparations and appliances, in the presence of the reg-
istered instructors.

§3-1-6. Post Graduate Instruction Credits that may be Accepted
from Schools of Beauty Culture not Located in West Virginia

No licensed beautician who enters scheool for the purpose of
taking postgraduate instruction will be permitted to remain in
school for a peried of more than two thousand (2,900} hours.

A4 student who has been graduated from a recognized school of
beauty culture not located in West Virginia can be given credit
only for the amount of hours regquired for graduation under the
regulations iIn that particular state. These hours may apply on
the two thousand (2,000) houzrs required for graduation from a
school in this State. All credits submitted and accepted under
this regulation must be duly certified by the manager of the
schocl the student attended, showing subjects studied, hours and
grade received on each. This record will be held by the school
manager until the student graduates, and then will be made a part
of his application for examination as a beautician in this State.

Private lessons may be given to licensed beauticians who are
desirous of gaining more knowledge in any subject, or subjects,
which they are already licensed to practice.

§3-1-7. Required Forms - Required beauty school reports will be
on forms approved and supplied by the Board of Barbers and Beau-
ticians.

§3-1-8. Enforcement - Enforcement of these-ruies-and-xeguiatiens
thigs rule is vested with the State Board of Barbers and Beauti-
cians. ’

$§3-1-9. Administrative Due Process - Those affected persons de-
siring a public hearing shall do so in a manner pursuant to the
provisions in Chapter 2%A, Article 5 of the West Virginia Code.
o8f-1533y-as-amended-
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§3-1-10. sSeverability - If any provision of these-reagulatiens
this rule or the application thereof to any person or clrcum-
stance shall be held 1invalid, such invalidity shall not affect
the provisions or applications of these--reguiaktiens this rule
which can be given effect without the invalid provision or ap-
plicaticn, and te this end the provisions 0f Ehese-regulatiens
this rule are declared fto be severable.
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Ethics, Perscnal Hygiene,
Visual Poise and Person-
ality Development

Sanitatien, Sterilization
and Bacteriology

Shampooing and Rinsing
Hair and Scalp Treatment
Manicuring and First Aid
Haircutting

Hairstyling

Permanent Waving

Safety Precautions

Salesmanship and
Merchandizing

Wiggery and Halr Pleces
Review for Clinic PFloor

Facials, Massage, Paks and
Eyebrow Arching

Chemical Hair Relaxing and
Hair Straightening

Hair Coloring and
Lightening

SUB TOTAL First 300
Hours

LECTURE

ig

15

10
15

10

10

10

10

70

MANIKIN

e e, 22t = e s EES s D lle

10
30
40

TOTAL

10

20

10

20
50
65
190

10

11

25
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TABLE 3-1A {(Cont'd)

SUPERVISED CLINIC PRACTICE

MANIKIN
LECTURE DEMOMSTRATION PRACTICE CLINIC

B e e L R T L R A, N

Sanitation, Sterilization

and Bacteriology 120
Shampooing and Rinsing _ } o 37
Hair and Scalp Treatment 40
Manicuring and First aid 2 31
Haircutting 13 . 300
Hairstyling 13 400
Permanent Waving 20 200
Wiggery and Hair Pieces 2

Merchandizing 20
Unassigned ) ’ 7
Pacials, Massage, Paks

and Eyebrow Arching 44
Chemical Hair Relaxing and

Hair Straightening 65
‘Lightening - _13 . _155
SUB TOTAL £3 1413

TOTAL

oM

120
37
40
33

313

413

220

20
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3 C8R 1

TABLE 3-1A (Cont'd.)

LECTURE ON SCIENTIFIC SUBJECTS

MANIKIN

TOTAL

LECTURE DEMONSTRATION  PRACTICE CLINIC HOURS

Nail disorders 3
Chemistry i5

Skin, Scalp and Hair
Disorders 9

Electricity, Light Therapy 12

Anatomy and Cells 20

State Laws and

Regulations 20

Beaunty Salon Management 25

Dispensary

Appointment Desk 1 2

Jaob Placement _i0 - .
SUB TOTAL 115 2

TOTAL

SUMMARY

Scientific Subjects

Beginner's Demonstration

Beginner's Manikin Practice
Demonstrations, Cilinic, Manikin Practice

TOTAL PRESCRIBED TRAINING PERIOD

80

is

b

239
70
106
1585

2000

15

12

20

20
25
30
19
_i5
218

2000

Fage 10




3 CSR 1

TABLEE-3-=-1B

2-2+ 2585-Henr-Curricuium~-fer-Stndemi-Instrxdeters

i---Oxientation
2+--Psycholegy-of-StudenkE-Tratning
3r--Inktreduetion-to-Feaching
4---Coed-CEeoming-and-Personatity-Pevelopment
S5+~-€surse-gutlining—and-teveltopment
&é-—-bessern-PianRing
F+~--Feaching-Fechnitgues~-{Metheds}
8§+—-Feaching-Atds---Audie-¥isuai-Pechnigues
S+---Bemonsktratien-Technigues
z8--—-Examinatiten-and-Aratystis
ti---Classreom-Management
tZ2---Record-Keeping
t13---Teaching-Shaervakion
t4---Teaeher-Assistant
t5s--Pupit-Feaching-{Practica-Feacshing

P9FAL

HSHERS

18
5
8
8
x5
28
39
28
28
26
x5
38
5
28

x5

258

Neote:+--2Phis-currieuiuvm-muskt-ba-taught-by-a-regular-inskructon-ox

an-instrucktor-certified-with-a-degqree-in-educatitonst
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TABLE 3=iC 3-1B

CLINIC TOTAL
LECTURE DEMCNSTRATION PRACTICE CLINIC HOQURS
Manicuring & Discrders 3 2 5 10
Hairdzressing 15 10 30 75 130
Permanent Waving & Haircutting 30 20 60 180 280
Makeup 3 2 5 10
Haireccloring & Lightening 20 20 15 55
Dispensary . - e _15 _15
TOTALS 71 64 30 275 500

TABLE 3-iP 3-1C

CLINIC TOTAL

LECTURE DEMONSTRATION PRACTICE CLINIC HOURS

Mustaches & Beards 4 2 21 27
Haircutting 1¢ 10 85 103
Hairstyling 10 15 65 90
Honing, Stropping & Shaving 8 8 37 53
Hair Pieces 1o _1g _5 _— _25
TOTALS 42 45 52 208 300
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Proposed Rules
Publilic Comments Received
Discussion and Response

Title: "Curriculum and Minimum Reguirements Subjects and Hour
Schedule, Rule and Regulations for Schools of Beauty
Culture Operation in West Virginia, Joint Barbers and
Beauticians License," West Virginia Board of Barbers
and Beauticians Legislative Rules, 3 CSR 1.

A public hearing regarding this rule was held on October 26,
1987, and was attended by twelve people. Copies of comments are
attached. -Ms. Mills spoke on behalf of Mr. Jack Donta, Hun-
tington School of Beauty Culture. For "proposed': 1) Strike-
throughs indicate a deletion proposed for public hearing. 2)
Underlining indicates new text which was proposed for public
hearing. 3) Strike-~-throughs of underlined text indicate deletion
of a proposed addition. 4) Double underlining indicates text
added aiter the public hearing. 5) Restoration of text proposed
to be deleted 1is shewn by double underlining plus strike-
throughs. &) Deletion of existing text after the hearing is
shown by strike-throughs enclosed in brackets.

{1) Comment (Betty Dixon): The proposed rule will increase
the workload of the Board. (Fiscal Note). '

Response: The fiscal note has been revised to state more
precisely that although there will be some increase in the
Board's workload, the Board can support the increase out of
existing funding.

{2} Comment (Betty Dixon): Section 3.2. The aesthetician
curriculum has no rules or regulations. If the Board cannot
issue rules and regulations relating to aestheticians then we
should not propose a curriculum.

Response: The Board has decided to withdraw this proposed
cnange. Counsel has advised the Board that under the West Vir-
ginia Code, the Beard may not regulate aestheticians as such.

Proposed: New 8§3.2 and Table 3-1B relating to aesthetician
curriculum have been deleted. Subsequent items have been renum-
bered accordingly.

(3) Comment {Betty Dixon and Rebecca Mills - Huntington
School of Beauty Culture) Section 32.2. - The words "skin care"
should be used instead of "aesthetician."

Rezgponse: The l1tem is being withdrawn. See §2.

(4) Comment (Betty Dixon): Sections 3.3. and 3.4. The
cross-over curriculums [for permanent waving] have no rules or
regulations. If the Board cannot issue rules and regulations
then we should not propose a curriculum. Also 31-D is the cross- -

1




over curriculum for barbers and 31-C is the cross-over curriculum
for beauty schcols.

Response: The Board agrees that the standards governing
permanent waving- should be the same £for barbers as for
beauticians. Therefore, 3 C8R 3, '"Operation of Barber Shops and

Schoecls of Barbering," 13 being expanded tc include the reguire-
ments applicable to permanent waving from 3 CSR 4, "QOperation of
Beauty Shops and Schools of Beauty Culture." No change related
to this comment is proposed for this rule {3 CER 1}. The cross-
over curriculums were correct,

{5) The Board has zmended former 83.4 following the cur-
riculum by striking the words "and hold a current license as a
regular barber or beautician” on line 3. This deletion will make
it possible for an applicant to take examinations for both licen-
ses at the same time rather than having to wait for the first
license before taking the seceond examination.

Proposed:

REQUIREMENT: Individuals must have completed 1800 hours of
barber's tralning, or 2000 hours of cosmetologist's training.
[aré-held-z-aurrent-lticense-as-—a-reguier~—-barber-or-beantieianst
All applicants, upon completing the 508 hours cosmetology train-
ing or 300 hours barber training, must submit £o the 1800 hours
barber examination, or 2000 hours cosmefology examination. Out-
of-state applicants considered on individual basis. Requirements
substantially egual are accepted. Reguirements of less than 1800
hours barber's training cr 2000 hours cocsmetologist's training
are usually accepted if supplemented by one (1) yvear of practical
experlence for every 300 hours of scheooling not to exceed 1000
hours. Aii-appiicants-ypor-compicting-the-508-hours-cosmetelogy
tratming-or--386-heurs--barber-training-~-must-submit--Ee-tke-108686
hewrs-baxber-examination-oxr-2000-heurs-cosmeteology-examination.

{(6) Comment (JoAnn Berwinkle): Section 4.2. - Minimum with
which a barber anéd beauty schocl will be permitted to operate for
no more than 50 students instead of 20,

2. Change 20 dresserettes and 20 mirrors to 50 each.
15. <¢Change 20 halrdressing chalrs to 50.
17. Change 20 c¢lassroom chalrs to 50.
Response: Twenty 1ls a number selected as an example. Not
all existing schools have as many as fifty students. §4.2 does

reguire the addition of eguipment in proporticn to the number of
additional students.
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VIA FEDERAL EXPRESS

October 21, 1987

Department of Health
Regulatory Development Section
1800 Washington Street, E.
Charleston, WV 25305

Gentlemen:

The enclosed are comments of opposition to certain proposed
rule changes governing the beauty culture and barbering industry
in the State of West Virginia.

I represent Phillips Colleges, Inc., owner of Wheeling
Beauty College. During the past (7) seven years, I have worked
diligently to resolve Tlegislative and departmental rule conflicts,
While these proposed rule changes may have some merit, their
broad effect would cripple the beauty industry within the state
as well as be deemed unconstitutional based on the "Restriction of
Trade Doctrine."

I desire to speak at the upcoming public hearing to further
voice my opposition to these proposed changes.

Sincerely,

LLIP COLLEGES INC,

Pthhps Colleges, Inc.

One Harcock Plaza

Suite 1408

Gultport, Mississippr 39501
{601) 884-6096

e

Vice President for Cosmetology

id McGUTre

DDM/tw

cc: Gerald D. Adams, President RECEHVED

0CTR3 1987
REGULATORY DEVELGPW:

SECTION

| Phosnc, Arzona (3) / Falergh, Narth Carolna ¢ San Jose, California / Seatte, Wathngion / Tacoma, Washington / Tulsa,

eH

Atartta, 12 {3) / Augusta, ia / Battevua, wmrgm.'&mngmm umm{zwmmetenfmmwfmsmmmrww
Gl?oorgf‘pol" Missiasippl ! Hmmmr?a Alhama / Jackeon, Missiesioni / Los Angeles, Cafomia s Eouisville, Kerticky | Macon, Georpia / Melourne, Florda | New Oneans, Loussiana (2)
Ohjahama City, Oklahoma




Phillips Colleges, Inc.

Ore Hancock Piaza

Suite 1408

Guifpori. Mississipp 39501
(B071) BB4-B0886

October 21, 1987

RECEIVED

Department of Health OCT23 1987
Regulatory Development Section RZ .

1800 Washington Street, E. ZGULATORY DEVELGRHINT
Charieston, WV 25305 SECIION

RE: Proposed Rule Change
Chapter 30, Article 27, Section 1

Gentlemen:

I write in opposition to the proposed changes of this rule
based on the folliowing reasoning:

Section 4 Licensing Standards

4.1 General Policy

(b} Imposing a five-year residency requirement for owners
of schools of barbering and beauty culture greatly
1imits the number of prospective operatcrs of such
schools within the State of West Virginia. The worst
scenario would be a situation of financial insolvency
or death of a current school owner, This likely
scenario would potentially cause a schocl to clese,
harming a number of students by depriving them of their
education.

(e) The propcsed reguirement of three rather than iwo re-
gistered regular senior instructors places a financiail
burden on schools desiring to operate with a fewer
number of students by requiring the smaller school to
pay instructors they actually do not need.

4.3 Financial Responsibility

The requirement of a ($125,000.00) one hundred twenty-five
thousand dollar performance bond is Tudicrous. The existing bond
requirement is one of the highest in the nation. ({(See attachment)
This amendment seems directed as a restriction of trade within
West Virginia.

Atiant, Georg:a (3) / Augusta, Georgia  Betevus, Washingion / Birmingham, Alsbema (2) / Charancog. Tennessea (2) / Columbus, Georgia ¢ Golorads Sprngs, Colorado / Decwer, Coiarsdo
Gulfport, Mississippr ¢ Huntswiie, Alabama / Jackaon, Missist:ipoi / Log Angeias, Caormias / Loueville, / Macon, Gacrxa / Melxouna, andn.'lhéewOrsum.Loum(Z]
Oklammachy,okla.homalmm&)r'Fh.l-es‘gh,MWIMM,MIM.WWITMWWMMTUMM




Department of Health
October 21, 1987
Page Twe (con't}

4.5 Instructors

Please refer to comments in subsection 4.1 regarding re-
guirement of three senior instructors.

RECEIVED




Department of Health
Cctober 21, 1987
Page Three (con't)

RE: Proposed Rule Change
Chapter 30, Article 27, Sectfon 1
Series Number 2

I write in opposition to the proposed rule change governing
the Qualifications, Training, Examination and Registration of
Instructors in Barbering and Beauty Culture, more particularly
the proposed 100 hour curriculum and examination required for a
barber instructor to gualify to teach permanent waving.

Subsection 4.3

It seems ludicrous to reguire barber instructors to complete
only 100 hours of instruction in the art of permanent waving and
at the same time require students to complete 375 hours of in-
struction in the same area of expertise. I must ask, "who will
teach who?" [ believe that an fnstructor should be reguired to
complete as a minimum, an equal number ¢f training hours as that
of the students he/she will teach,

RECEIVED

GCT 249 1587
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RZGULATORY DEVEL

RECEIVED

126 SCHOOL LICENSE FEES AND SCHQOL FINANCIAL RESPONSIBILITY

PHZ

S1ATT ORIGINAL RIRFRAL KEST'UNSIBIL1IY

ALAbamA wunennrann.is 5300 Lo, ., .. 400, .. .. $5000 bond

Alaska cuevevnvnareas 00 . o,e. 400 (..., Tersonal prosf of financial responsibility

AVLIZONA svnsnresnnens 350 ... 300 ..., §10,000 bond

ATKAansas ..ucviaaas, B0, ve. YOO ..., $5000 bond

Californin vevuuieeas 216 oouaoo. 18% ..., $5000 bond

Colorado «.vvevvnrrse 305 covenes 69 Lo, 530,000 bond

Connecticut ... ...... Bchools are no Jonger licensed

Delaware ..vvinennnnn 50 . e 50 ..... S$5000 fer 25 students

Dist. of Columbia ,i. JOU .,..... 56 ..... Nooe

Flordda ..vuviinns 150 ..o, 75000000 $10,000 & up based on sq. footage

Georpla .. 1M vaen.. 1509, ... Noue '

Wawafd wvvrernrenneny 500 .. .... Kotel,. . $5000 pond :

Idaho .... .O500 L. ..., 150 L, ... 55000 bond '

110 IR018 ovvvanwsores 100 (o a0y 2009, ., Kope

TNOEITIA vevrianenene. 4005, .00, 400C,,... Neno

FOWH enreannnnnnneees BOU . oo 200 ., ., 815,000 kond

Ko PSP 11 E TP 25 ... Kune

KeBucky oenmeeeaoesas 100 oo 200 oL Tersonal prool of ::::.rl vegponsibilicy

LOULISIana veeesvnesee 305 covenan 155 o.... 85000 bond or financial sistement

Maine .............. Schoonls ave no uesaeﬂ regulated or licensed by the beard

Maryland ,..voeener.. 100 o00ns, _cc vo Tersonal prouf {inancial vesponsibility

Massachusetls ..o0., 200 ..., 200 ,.,,. $5000 bond up to 25 students;
$10,000 bond bver 25 students

SECIION

Michigan +overevenees 2009000000, 300%..... $10,000 bond
Minnesola «ovesaneers 150 fee -t 750 $10,000 hond and personal :1ﬁ:a finaneial
750 Jie. (3 yra) responsibil oy

Mississippl .vovvaaes 2D 4ainene 30 ....- 95000 bond
Migsourd ..ovanneenrs A5 ause... 185 L., . Hono
HONLANA - enveveeseneae 100 ..oeeuy 100 .. $5000 bond
Hebraska «.vevvensnns 1000 ., ... 100 ..... $5000 bond for ex. 20 studente Awﬁn
' : yoar only)

Novada voveocnrnrenss AS0 .o u.e, 450 ..., $5000 bond & 2% bona flde students
New Hampshive ....... 125 ......0 123 ...,. Kope _ :
New Jersey .......o.. 300 .....00 50 ,,,,., $10,000 minimum
New Mexdico «......... 500 +

1008, , . .,, 500 ,.,,. 45000 bLond
Kew York ouoveveenees. 600 ..,.5.. Botef ,,. 820,000 bond '
Horth Carelina ... 510 50 ..... Personal prool mnsu:nmm_ respongibiliny
Horch Daketa ...,,... 500 . e 200 4. 810,000 bund .
ONJO byaecnrnarnraad 200, . moo e nuc,coo bond
Oklahoma o.oaspreyan. 00 L 000 100 P nNOQo bhond for 15 students + .1 dnstructuor;
, i ' | $1000 bond per ngmmpwazzu *=m~ﬂ=w::
Uregon eereraliassss &G; er s, 200 ., vaC hond )
FennsyIvanin ., .. 0 00 aee 30 ., . 8100 per studend
Puerto Rico cou,uyess 54 s BORE L., Nome
Rhode 1sland ..y, i5 frpy 75 ... 52000 bond
Smith Cavolipa ... 100 o oo 35 puus. $5000 Lo
South Dakota ..... 150 co0e,e. 150 L., vcﬁ fndjeated
Tonnessee . viaueus 00 L. 75 4 ..., 35000 bend
TENAR L arereeannsean SO0 Lo, 200 L0, mmccc_ rersenal bond
WAl ieeneienraaaees PO Lo RO S5000 hond
VOrmont vuvevnaean-e- 100 C ooy 50 o 0L, S2000 bond
ViVEIRTA cveaaaeee B3 ol 35 L Hone
Nirgin Istonds ...... 200 .,..... 200 ..... Kone
Washington «.o.oaooe. 150 coooo0 150 ..o, To be detevidped by Directer of Dept. of 1ic,
West Virginda ....... 500 ....... 230 ..... Persenal proef financjal vesponsjbility
Wisconsin ...oviens. 11 S 06, L, .. RNone
Wyoming ...eveeenne.s 100 ooo.v. . 100 ..... Kene
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International
Beauty Enterprises, Inc.

328 South Queen Street
Martinsburg, WY 25481

October 22, 18987 RECEEVED
Bepartment of Health GC]_Z 61987

Regulatory Development Sscticon -
1888 Lzshingten Street, E. REGULATORY DEVELGRH.IE
Charleston, WV 25305 SECTIGN

Ret 3 CSR =
To lkom It May Concern:

The fzllowing iz our response to the proposed changes of
Rulez and regsulations for Licensing Schools of Barbering or
Beguty Culiure.

The ageneral policy <4.!7 under Licensing Stazndards .,
Section 4 will require a five vear residency pricr to the
izzuance of & license for & =zchocol of barbering or beauty
culture., It is moszt evident that little or ne theought has
gorne inte this propesed regulation. Sur comments regarding
thiz izsue are as followsi

ke deeply resent, if the need esver arises, being forced to
sell! cur cosmetolesy schoel to an exitremely limited markKet.
The ability to cperate 3 school of cesmetology arts and
sciences iz not semething that one acquires from being a
resident of Wezt Yirginia for the pericd of five (52 years.
I+ iz alze semething that cannot be acquired from reading a
textbookK or attending 3 seminar,. fiz a scheol that is
accredited by the Naticnal Accrediting Commission of
Cosmetology @rts and Sciences I believe it is in the
industryv's beszst interest to zell the institution to somegne
With a similar bacKground. In West Virginia that narrcus
the marxKet to eight 8) other Natiosnally Accredited
Coemetology Schoglszs. Iz thiz any reason for ever

cens idering ouning or even expanding a cosmeitoleogy schoel
in West Virginia?

1 I am restricted to selling my s=choecl +o a limited markKet
and I do net receive the fzir maxrket value on my investiment
de I have any recouse?

I+ I offer my cosmetology schoel for sale and I have no
interestad parties that have the five year residency
requirement do I Jjust close the establishment and deprive
+the 2lready enrclled students of their education?




Depazrtment of Mealth
Regulateory Development Section, Page 2

In the minutes of the State Board of Barbers ang
Beauticians, Page 5, dated Rugust 18, 1387 the follouing
statement s made! ... "franchised szlons and schools are
coming into this stzte and are gcreating much competition.”

This tyre of antiquated thinkKing cav be mcocst detrimental to
the grouwth of the ceosmetolsogy profezsion in West Virginia,
Competition zhould be lockKed upeoen with much challenge and
the desire to sitrengthen educaticonal prosrams that are
a2lready in existence. It iz threoeusgh healthy competition
that cocsmetology students and licensed cosmetologists can
grew further in their field. Complacency is not soing to
improve our industry in West Virginia.

The propoesed five vear residency redquirement prior o
issuance ¢f a license for & barber or beauty school is a
detr iment ta the growith of cur indusiry and should not be a
part of the proposed rules and regulations.

Szcondly, the propocsed requirement stating that the
2prlicant has conitracted for the emplevment of threse or
more registered regular senicor instructors should also be
deleted. In auestioning the availahility of senicr
instructors {in the State of last Virginia we find there are
approximately 37 active instructors. Simple mathematics
will show that the availability of sgsenior instructcors to
accommodate the nesds of the accrediited, non accradited and
vecational schools in the ztate will utilize every
available licensee in the state.

Thic proposed regulation would then require a school of
cosmetclogy to deny enrcllment if they are unable to find a
third senior instructor.

This proposed regulation would also require an institution
To sand home students when a senicor instructor calls in
sick because they will ne longer be meeting the
rejuiremants of the Stzate Board of Barbers and Beauticians.

When a senior instructor taxkes & vacation and 2 replacemesnt
czn't be found the school would be in vislation unless they
send their students hMome.

Unfortunately the piece of paper that sztates an individual
is & licensed senicr instructor does net mean *hat this
individual is a qualified instructor. Bs z reswult of this




Cepartmernt of Health
Fegulatory DOsvelaprment Section, Page 3

complacency inm-tezching will alse become the norm. by
should a2 teacher esven attempt to improve hiz or her ability
whern they have a piece of paper, a license that is &
pazsport te¢e & pPosition, uwether qualified ¢r not, because a
schesl owner reede three senior instructors to Keep his
doors arehn.

The fresent requirements +to obtain senior instructor
licensure in lest Yirginia iz extensz ive and rnet realistic
as it prasently sztands. Te further recquire an institution
to expand their staff uould creste extreme hardship on the
inz+titution and c¢ould peseibly force the closing of scme
cosmetoelogy schools in West Virginia.

We have already disgussed the five vear residency =tatus
with a Washingten law firm *hat specializes in the field of
cosmeteleogy arts and scisnces. Their immediate reaction was
that & viclation of law would take place if such a rule was
enacted. ke hawve since zent them the complete text of
erapocsed chanses., If the preoposed changes are adepted ue
will mos+ actively pursua any and all means to rescind
theze detrimental changes.

In closing it is indeed unforitunate that such a2 tremendous
amcsunt of time it being waszted causzed by individuals that
would rather limit, control and s4ifle the cosmetolesgy
school industery in W2st Yirginia. Can you Jjust imasgsine the
grouth of cur toetal profession if this negative anergy
could be harnessed into developing and enhancing our
educational programs £¢ cur students can truly reap the
benefits of superisr cosmetolegy education.,

Yoursz truly,
A Ot
L7
George W, Schaub, Precident
Internaticnal EBeauty Schools

cct Edwin Roush, WY Board of Barbers and Beauticians
Carol! Catzlds, MWMatiocwnal Rccrediting Commission of
Cosmetoleoay Artse and Sciences
Dr. James Murphy, MNational ARssociaticn of Rccredited
Cozsmetolegy Schools
Jerry fAdams, Phillips College=s, Ing.




Page 3. Section 4.2 - Classrcom and Equipment - Minumum with which a barber

znd a beauty scheol will be permitted to operate for no more than 50 students
instead of 20,

2. Change 20 dresserettes and 20 mirrors to 50 of each.
15. Change 20 hairdressing chairs to 50
17. Chzange 20 Classroom chairs to 30.

2 B




ALL THIZ AMENDMENTS MUST PEZIRTAIN TO TEE QFPENING OF A NEW ZZAUTY OR BARBIR

SCHOOL OR THE PURCHASING QF AN EXISTING SCHOO

AMENDED # 5

1. Tuzrn page to title .: Rules and Regulations for Licensing Schocls of Beauty
Culture and Barbering. )

1. A1l the amendnents must pertain tec the opening of 2 new beauty or barber
or the purchasing of an existing school. )

2. A five {5) wvear residency requirment for major stockholders, not just owner,

3. Full time employment of three (3) registered regular instructors, not
the proposed employment.

4, Imncrease 3ond to $125,000.00.

2. Page 1l: Secction 2.1 Application

Rules must apply o mejor stockheolders

3. Page 1& 2 Sectiom 4.1, Genmeral Policy: applicant must be changed to major
stockholder.

Turn to page 2 -~ Contracted changed to hired full time Instructors/

4. Page 2 Section £.5 - Show to proposed employment must be changed to hired
full time..

5. Page 2 - Section 5.l1: Name of applicant must be changed to Major stockholders.

6. Page 3 Sectien 5.3: Board Action- Employment of at least 2 registered
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Earz, KaxToR & PEREINS
ATTORERNEYS AT LAW

NORRIS KEANTOR FIFTH FLOOR Law & COMMERCE BLDG. LEROY EATZ, L, C."
GTY W. PERREINS . P. O, BOX T27 OF COTNSEL
BILLY E. BUREETT BLUEFIELD, WEST VIRGINIA 24701 *wv & DG BARS
WAYNE L. EVANS

WATXNE S. STONESTREET TEL, 80% / B27 - 3831

McGINNIS E. HATFIELD, JR.

July 20, 1988

ol B

Richard Hartman, Chairman = —
Regulatory Development Section g}: e
Office of Secretary of State =, ==
1800 Washington Street, East o M
Charleston, WV 25305 e 3

Re: Board of Barbers and Beauticians Emergency Ruf%§ ?7

and Regulations Filed June 10, 1988 rad

Dear Mr. Hartman:

The Little French Beauty Academy and other members of the
West Virginia beautician community hereby reguest that the
Secretary of State pursuant to the authority granted by West
Virginia Code § 29A-3-15(a) disapprove the June 10, 1988, filing
of Emergency Regulations by the West Virginia Board of Barbers
and Beauticians and the State Department of Health, Series 1
through 6, which were filed on an emergency basis for the follow-

ing reasons:

1. The Becard of Barbers and Beauticians has exceeded the
scope of its statutory authority in promulgating the Emergency
Ruleg; and

2. An emergency does not exist justifying the promulgation
of the above-mentioned rules.

The West Virginia Board of Barbers and Beauticians {(herein-
after the "Board") has exceeded its statutory authority in
promulgating the aforementioned Emergency Rules because "barber-
ing" as defined by statute, West Virginia Code § 16-14-2, does
not include "permanent waiving." The Board cannot, by regu-
lation, alter the statutory definition of "barbering" through the
exercise of its authority to promulgate xrules arnd regulations
under the Administrative Procedures Act and other statutory
provisions. Although the Board does have the power to promulgate
rules and regulations generally regarding the practice and
conduct o©f barbering and beauty culture, including, but not
limited to the procedures, criteria, and curricula for examina-
tion and qualification of applicants for licensure, and for the
licensing of instructional personnel for schools of barbering and
beauty culture, 1t must exercise this power within the statutory




Katz, KANTOR & PEREINS

Richard Hartman, Chairman
Page -2-
July 20, 1988

framework from which it issues. The Proposed and Emergency
Regulations clearly add a minimum curriculum of 2,000 hours for a
barber/permanent waiving license favoring without any Jjustifica-
tion the crossover for barbers at less than the reguirements of
beauticians, i.e., 2,000 hours for a beautician's license, plus
300 hours to do crossover barbering. The Emergency and Proposed
Regulations do not allow beauticians a similar "minimum curricu-
lum" for shaving and trimming mustaches and similar barbering
activities. Clearly, should barbers desire +to invade beauty
culture activities, they should do so through the legislative
process and not attempt to circumvent the clear requirements of
existing statutes through the promulgation of emergency or
propesed rule making.

No emergency exists which would justify the promulgation of
the above-mentioned rules as Emergency Rules., West Virginia Code
§ 29A-3-15(g) provides that an emergency exists when the promul-
gation of a rule is necessary for the immediate preservatiocn of
the public peace, health, safety or welfare or is necessary to
comply with a time limitation established by the Cocde or by a
federal statute or regulation or to prevent substantial harm to
the public interest. In its June 10, 1988, filing with the
Secretary of State, the Board states that the Proposed Rules are
filed on an emergency basis because of current economic diffi-
culties on +the part of barbering schools because of their
reported inability to offer instruction in permanent wailving to
thelr students. Concluding that it is in the public interest to
encourage the overall economy of the state, the Board concluded
that the rule should be filed on an emergency basis in order to
prevent substantial harm to the public interest, To conclude
that an emergency exists is absurd.

Barbers and barber schools have for years been attempting to
include permanent walving and other "beauty culture" activities
within the scope of the statutory definition of "barbering"
without amending the statutory definition of the same. The most
recent skirmishing with regard +to this matter occurred in the
West Virginia Supreme Court of BAppeals decision in Wheeling
Barber College v. Roush, 321 S.E.2d 69%4 (w.Va. 1984), wherein the
Wheeling Barber College's petition for a writ of mandamus was
denied. After +that decision, barbers of West Virginia waited
three vyears before commencing any activity with regard to the
promulgation of rules and regulations to establish additional
crossover provisions by barbers and beauticians concerning the
activities each are authorized to perform and the educational
requirements concerning the same. Prior to the 1984 decision,
barbers and beauticians had met in court over similar issues in
1979. Thus, to find that permanent waiving should be included on
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a preferential and favoritism basis as a "minimum curriculum” of
2,000 hours for a barber/permanent waiving license and to qualify
instructors to teach such minimum curriculum with only 100
additional hours of work coupled with a test in no manner can be
categorized as an emergency. For beauticians to trim beards or
shave a patron, they have to incur three times the amount of work
to secure a license to perform the same. How the Board concluded
that it is in the public interest for approximately 2,500 barbers
to be given preferential treatment over approximately 8,000
beauticians in the State of West Virginia has no basis for logic
to support such a conclusion., To enact discriminatory and
partial regulations favoring barbering and barbering schools at
the expense of beauticians and beautician schools is not in the
public interest. Thus, to prevent substantial harm to the public
interest, the Secretary of State should disapprove the Emergency
Rules.

It should be noted that the legislative rule-making commit-
tee will meet shortly to consider the identical Proposed Rules
before it and determine whether or not a recommendation should be
forthecoming to approve such rules with amendments or at all.
West Virginia .Code § 29A-3-15(f} authorizes the legislative
rule-making review committee +to make +he same determinations
concerning an Emergency Rule as the Secretary of State is
authorized to make under West Virginia Code § 29A-~3-15(a). Such
committee may recommend to the Board, the legislature, or the
Secretary of State such action as it may deem proper. We believe
that the failure of the Secretary of State to disapprove the
Emergency Rules £filed by the Board will cause economic havoc
among barbers and beauticians if the Emergency Rules are placed
into effect and barber instructors and students seeking to become
barbers begin acting upen the same in reliance upon such rules
becoming final in the same form in which they now exist., We do
not believe that these Emergency Rules will become law or, if
they do, that they will appear in the same form in which they now
exist. Thus, it is our reguest that +the Secretary of State
disapprove the aforementioned Emergency Rules on or before July
22, 1988. Alternatively, to prevent economic havoc in the
barbering and beauty culture sectors of West Virginia's eccnomy,
the Secretary of State should make a finding and conclude that
the information submitted by the Board is insufficient to allow a
Proper determination to be made as to whether the Emergency
Rules, presently before the legislative rule-making review
committee on a proposed basis, should be disapproved, and con-
clude that a further investigation, including, but not limited
to, reguiring the Board or other interested parties to submit
additional information or comment or by fixing a date, time and
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place for the taking of evidence on the issues involved in making
the determination required by West Virginia Code § 29a-3-15(a}.

Sincerely,

KATZ, KANTOR & PERKINS

u)TL € Sobushest-

Wayne 5. Stonestreet
Counsel for Little French
Beauty Academy, et al.

WSS/saw

cc: Mr, Charles G. Brown
Attorney General

Ms. Nora M. Antlake
Assistant Attorney General

Ms. Kay Howard, Director
Regulatory Development Section
State of West Virginia Department of Health
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July 20, 1988

Richard Hartman, Chairman
Regulatory Development Section
Office of Secretary of State
1800 Washington Street, East
Charleston, WV 25305

Re: Legislative Rules
Title 3 Series 1-6
Board of Barvers and Beauticians

Dear Mr. Hartman:

In reviewing the court case of Wheeling Barber College, etc., et al. v.
E.B. Roush, etc., et al. #16097, located in the 321 South Eastern Re-
porter, 2nd series, Supreme Court of Appeals of WV Oct. 17, 1984, The
Barber College sought a writ of mandamus to compel the State Board of
Barbers and Beauticians to insert permanent waving into the curriculum
of the state's barber schools and to certify instructors to teach and
barbers to practice permanent waving. The writ was denied.

The services barbers and beauticians may provide are distinguished in
WV €ode 16-14-2 (1959) (listing the services that each is entitled to
render and authorizing only beauticians to give permanent waves) Al-
though WV Code 30-27-3 (1980) authorizes the State Board of Barbers and
Beauticians to promulgate rules and regulations to establish a joint
barbers and beauticians license, none has yet been promulgated. A joint
license could abolish the distinction of WV Code 16-14-2 %1959)

Now the State Board of Barbers amnd Beauticians have filed with the ¥
Secratary of State, these new emergency rules for barber schools to
teach 2 courses in their school. Barber training for 1800 hours and
barber/permanent waves for 2000 hour course. I find that this is
discrimination against beauty culture schools in the state because

they can only teach one course of beauty culture with 2000 hours.

If you disapprove of thses rules being emergency, then the Legislative
Rulse Committee would have to act on the rules. Debra Graham from the
Legislative Rules Committee would probably not hold their meeting until
September 1988, which would give us a chance to be at their meeting and
state the facts from our point of view.

I'm enclosing copies of petitions signed by licemsed beauticians that

cover 19 counties in the state that are against these rules. If I'd &
had more time I would have covered more counties.

Sincerely,




February 9, 1988

Richard Hartman, Chairman :
l?ﬂa.tm:y Development Section
Office of Secretary of State
Charlaston, W 25305

Re: Board of Barbers and Beauticians and Amendments
to Rules Pertaining Thereto

M Mr. Hartman:

The undersigned, being a licensed beautician in the State of West Virginia,
desires to submit comments reguarding the proposed rule changes affecting barbers
and beauticians. The coamments pertain to Title No. 3 of the Legislative Rules
adopted by the Board of Barbers and Beauticians and pertains to proposed amend-
ments for Rules numbered 1, 2, 3, 4, 5 and 6. Proposed Rule No. 1 needs to be
modified to provide that beauty schools should be able to teach barbering if
barber schools are going to be allowed to teach permanent waving as proposed in
Proposed Rule No. 6. To limit beauty schools to the teaching of permanent
waving, etc., but to allow barber schools to teach permanent waving in addition
to barbering would not be treating all schools equally under the law and would,
therefore, appear to deny beauty schools due process of law while permitting
barber schools to have an advantage over course offerings when compared to
beauty schools.

. In addition, the requirements in Section 3.4 of the proposed amendment to
Rule No. 1 should provide that all applicants should submit to an examination
whether in the state or out of the state. .

With respect to Section 5.3 of the proposed amendment toRule No. 1, we
sutmit that the rule shouid be modified to statethat no school will be permitted
to open or operate with less than 2 instructors; we concur that there should be
one instructor for every 20 students, but if only 40 students are enrolled in
the school, then the school should only be required to have 2 instructors rather
thanthg instructors as called for in such a situation by the proposed amendment
to rule.

Reguarding the proposed amendment to Rule No. 2, your attention is specif-
ically directed to Section 6,1.2 which limits its provisions to instructors in
beauty culture only. Why should barbers be excluded from this renewal qualifi-
cation? Again, we submit that it would be discriminatory to require instructors
in beauty culture to renew their certificate every two years but not require

Thry

*f el
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With respect to the proposed amendment to Rule No. 3, your attention is

-directed to Section 3.6 and it is submitted that an addition to this rule should
be added which provides that shampoo bowls and boards must be cleaned after each
shampoo, Likewise, Section 3.11 should be changed to require at least 12 combs,
because if you do permanent waving, efc., you need i2 combs, It is further sub-
mitted that an additional section needs to be added to the proposed amendments
to Bule No. 3 which would make the existing Rule No. 14 of the Rules and Regula-
tions for Beauty Shops adopted by the State Department of Health applicable to
barber shops as well.

Regarding the proposed amendment to Rule No. 5, your attention is specif-

ically directed to Section 4.1, wherein it is proposed that an applicant for a
license for a school of barbering or beauty culture must have been a resident
of the state for at least five years. It is submitted that this requirement
would be a restraint of trade, particularly with respect to schools in border
counties, such as Chio, Cabell, Wood, Hancock, Mercer, monongalia, and the
counties in the eastern panhandle. It is only logical to assume that if a
school in one of those counties were for sale, the prospective purchaser would -
be from one of the counties of the neighboring states, In view of the fact that,
in each of the aforesaid counties, considerable commerce is transacted with
counties in the adjoining state, the enforcement of this rule could have a
deleterious effect on the value of barbering and beauty culture schools in those
counties andstrenuous objection is noted to the proposed rule. With respect to
the requirement in Section 4.5 that the applicant must show the proposed employ-

ment of at least 3 registered senior instructors, it is submitted that 2 would
be sufficient, especially if the school has 40 or less students, The require-
ment that there be one instructor for each 20 students is a good requirement and ~
the change herein suggested would be more realistic rather than the proposed :

rule change.

Insofar as the proposed amendment to Rule No. 6, it should be noted that
the explanation is inaccurate because the changes will definitely increase the
workload of the Board if they must test barbers for permanent wavmg More
importantly, however, the proposed rule is discriminatory in that it allows
barber schools to teach permanent waving but does not provide for beauty schocls
to teach barbermg This same objection was noted with respect to the proposed .
" changes in Rule No. 1. v

, Your at.tention to the caments herein set forth as they apply to the pro=-
posed rule changes will be appreciated.

Sincerely,

hzﬂ s /7 K/Cf'/@f

- \ %/ﬂaw/:




WEST VIRGINIA COSMETOLOGISTS ASSOCIATION

Ll Elkhorn Street
Weleh, WV 24801
20 July 1988

Rlchaerd Hartmen

Chairman Reguletory Development Section
Office of Secretary of Stszte
1800 Washington Eest
Charleston, WV 23305 . .. _

Dezr Mr. Hartman,
I neerd todey you will give 2 declsion Fridey 22 July 1988 regsrd-

ing Rules 1 through 6 from the Board of barbers and beauticians
28 an Emergency Actlion, '

Plesse refererice Case # 16097 of October 17, 1984 Suopreme Court
of Appesls of WV ~ Wheeling Barber School, ete, et el Vv E.B.
Roush, etc, et 21 - - glso pleese .refer WV Code 20-27-3 (1980)
authorizing the State Boerd of barbers % beauticlans fo promulgate
rules end regulstions to establish & joint barber-bezuticien iic-
ense - - - this hzs been donel Classes have been tsught znd
examinatlong have Deen conducted - - consguently 2 method hes been
orovided whereas barbers can legslly o perms in West Virginie,

One license with one definstion of services for barbers znd beaubi-
clans would end this continuing industry conflict snd allow the -
industry to progress to better serve the publiec, -

Pledse do nol pass these rules as zn emergency action without
another public hearing - - please do not further azllow fragment-
etlion of our industry. '

Sincerely, .

(o Get Coaerpoannnbac

Albert Clempanel

WVCA Board of Direciors

Past Stete President (2 ferms)

Past WVCA Legilslative Cheir (9 yesrs

d
-
tn
L]

I wes appolinted by the Boerd of b/ov to serve on the committee
to write the curriculum for the cross-over regulstion,
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ATTORNEYS AT LAW

FIFTH FLOOR LAW & COMMERCE BLDG.

P. O BOX 727

BLUEFIELD, WEST VIRGINIA 24701

TEL. 3041 / 327 -3551

LEROY EATZ, L.C.%
OF COUNSEL

TWY & DC BARS

June 30, 1988

Mr. Richard Hartman, Chairman
Regulatory Development Section
Office of Secretary of State
1800 Washington Street, E. .
Charleston, WV 28305

RE: Board of Barbers and Beauticians andéd Amentments to
" Rules Pertaining Thereto

Dear Mr. Hartman:

The undersigned attorney represents a beauty school
as well as a number of beauticians throughout the state of West
Virginia who will be adversely affected by the proposed amend-
ments to rules pertaining to the Board of Barbers and Beauticians,
and regulatory attempts to amend Chapter 16, Article 4, Sections
1, 2, ete., of the Official Code of West Virginia. It is our
understanding that at a State Board meeting of barbers and
beauticians held in Parkersburg on May 22, 1988, these proposed
rules and regulations were discussed and that the Beoard was
advisgsed that it was the intent of all concerned to put these
rules and regulations into effect by filing an Emergency Filing
Notice, although it was recognized that it was up to your office
to determine whether there was in fact an emergency. It is our
further understanding that upon the advice of Kay Howard of the
Regulatory Development Section of the Department of Hezalth, a
writing was prepared indicating that an emergency existed in order
to try and put these rulegs and regulations into effect under the
Emergency Rule Provision rather than letting them be put into
affect in the normal course of events.

In view of the fact that these proposed changes
sericusly affect beauty schocls throughout the state as well as
beauticians throughout the state of West Virginia, and in view
of the fact that these proposed rules and regulations apparently
ignore many of the detailed criticisms of same submitted in
writing to wvou by various bheauticians in November and December,
1987, I would respectfully request that yvou immediately forward
to the undersigned attorney anything that has been filed by the
Board of Barbers and Beauticians to support the alleged claim
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that an emergency exists requiring the emergency enactment of
these rules and regulations.

I believe it is obvious from the content and tone of
this letter that my numerous clients do not believe there is
any emergency whatsoever and that this is simply an attempt
to achieve a result under the guise of an emergency, which
result might not be able to be achieved in the normal course
of rule making procedure.

Your prompt attention to the request herein contained
would be appreciated.

Sincerely,
FATZ, EANTOR & PERKINS

=

Norris Kantor
NEK:hs

cc: Mr. Charles G. Brown
Attorney General

Ms. Nora M. Antlake
Assistant Attorney General

Ms. Kay Howard, Director
Regulateory Development Section
State of West Virginia Department of Health




1107 Main Street, Wheeling, West Virginia 26003 « Phone: 304/232-0100

April 1, 1987

The Honorable Ken Heckler
Secretary of State ’
Capitol Building

Charleston, WV 25305 T

Dear Secretary Heckler:

On March 2%th at 2:20 p.m. the State Board of Barbers & Beauticians
passed a motlon to put permanent waving into the curriculum of the barber
colleges and to qualify the bzrber instructors teo teach permanent waving.
This was a giant step forward for the barbering industry. I have worked
for three and a half wyears through the Board, the Legislature, and the
Supreme Céurt to accomplish this goal,

We had taught permanent waves in our school and the other two barber
colleges in the state for about eight vears. Then in November, 1983, just
five momnths. after I had purchased the Wheeling Barber College, the Board
under pressure from the beauty college ownets put a prohibition on
permanent_waving by barbers and barber colleges. Wheeling Barber College
has lost an estimated $350,000,00 over the last three years due to this
prohibition., Our schools survival depends on this rule change.

In 1983 we hed plans of expansion and remodeling. Instead we had to
take pay cuts and lay ofifs., I want to stTess the urgency of this rule
change as an emergency. Not only does our survival depend on this change,
but our currently enrclled students want the opportunity to be trained
in permanent waving. - ) ) : )

I would be happy te discuss this with wvou further., Please contact
me should you find any question as to the urgency of this situation, I
have enclosed a breakdeown of losses that have occurred based on previous
enroliment and c¢linic inceme. I have also enclosed information on the
Huntington and Charleston Barber Colleges' losses.

Thank you for your time and consideration.

Sincerely,

Beverly Thxlman
Enclosure ; 7 President
cet Rich Hartman
Nora Antlake




1107 Main Street, Wheeling, West Virginia 26003  Phone: 304/232-0100

ESTIMATEDR LOSSES DUE TQ RESTRICTION OW PERMANENT

TUITION 1984 20 STUDENTS @
1985 28 STUDENTS @
1985 35 STUDENTS @
HATRSTYLING 1984 $16,000.00
1985 $21,000.00
1986 $37,000.00
$84,000.00
MERCHANDISE SALES $4,500.00
LEGAL EXPENSES $10,000.00

BEVERLY THALMAN PERSONAL TIME,

TOTAL ESTIMATED LOSSES

$35%,705,00

(Jolyon McCamic)
plus current expenses

WAVING BY BARBERS

$54,900,00
$76,860,00

$109,445.00

$241,205,00

LOBBYING, AND EXPENSES $20,000,00




-

March 30, 1987

Ms. Beverly Thalman

Wheeling Barber College

1107 Main Street

Wheeling, W. Virginia 26003

RE: Charleston and Huntington W. Virginia Barber Schools
Dear Beverly:

I am writing to you in an effort to solicit help in
rectifying a serious problem in the State of West
Virginia concerning the future of barbering in the
state, specifically as it relates to the financial
condition of the barber schools due to the 1983 ruling
that restricts "Barbers" from performing permanent
waves on customers,

This ruling, because of the restrictions it places
on our barkers, inhibits ocur ability to attract stu-
dents by limiting their emplovment opportunities
drastically; thereby giving the cosmetology schools
in the state an unfair and unnecesgary advantage.

In order to show the impact of this legislation on
our~schools, I offer You the following figures for
your review:

Est,
__ 1984 1985 1986 1987
Huntington o _ ) i
Tuition Revenue $77,167 $70,147 $61,883 $51,377
£ of Students .22 20 15 12
Charleston )
Tuition Revenue $82,801 $80,474 $46,723 $36,012
# of Students . 23 15 11 8

/

The Barbers, Hairstyling for Men and Women, Inc. 300 Indusirial Boulevard N.E. Minneapolis, Minnesata 55413

Telephone (612) 331-8500
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As you can readily see by the above table, our tuition
and student load has been dropping significantly each

year since the ruling

went into effect. At this rate,

it is becoming critical that we join forces to try
to get this ruling reversed as soon as possgible. IE

we are forced to wait

another year for these changes

to occur, it places extreme pressure on the schools

to continue coperating
these schools because

this would be a major.

industry in the State

I urge you to proceed
securing an immediate

in this losing manner. To lose
of a ridiculous ruling such as
set back for the barbering

of West Virginia.

with any avenues open to you in
change in the law. I further

authorize you to use this letter in any manner you
see fit in substantiating our common cause.

Sincerely,

THE BARBERS, HAIRSTYLINGiFOR MEN & WOMEN, INC.

Geving
etary/Treasurer

JTG:pdk
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THE UNDERSIGHED BEING A LICENSED BEAUTICIAN IN THE STATE OF W.VA. DESIRES TO

SUBMIT THIS PETITION AGAINST THE PROPOSED RULE (HANGES AFTECTING BARBERS &

BEAUTICIANS. THESE (HANGES ARE FRAMTITLE N0.3 OF TME LEGISLATIVE RULES ‘
ADOPTED BY THE BOARD OF BARBERS & BEAUTICIANS AND PERTAINS TO PROPOSED |
AMENDMENTS FOR RULES MRBERED i, 2, 3, 4, 5, and 6.
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THE UNDERSIGNED BEING A LICENSED BEAUTICIAN IN THE STATE OF W.VA. DESIRES TO
SUBMIT THIS PETITICN AGAINST THE PROPOSED RULE CHANGES AFTECTING BARRERS &
BEAUTICIANS. THESE CHANGES ARE FRON TITLE NO.3 OF THE LEGISLATIVE RYULES
ADOPTED RY THE BOARD OF BARBERS & BEAUTICIANS AND FERTAINS TO PROUPUSED
AMENDMENTS FOR RULES NOMAERED 1, 2, 3, 4, 5, and 6.
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THE UNDERSIGNED BEING A LICENSED BEAUTICIAN IN THE STATE OF W.VA. DESIRES TO
SUBHIT THES PETITION AGAINST THE PROPOSED RULE (GHANGES AFFECTING BARBERS &

BEAUTICIANS. THESE CHANGES ARE FROP{TITLE NO.3 OF THE LEGLSLATIVE RULES
ADOFTED BY THE BOARD OF BARBERS & BEAUTICIANS AND PERTAINS TO PROPOSED

AWETISPDRRULESNIR'BEREDI 2, 3, 4, 5, and 6.
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THE UNDERSIGNED BEING A LICENSED BEAUTICIAN IN THE STATE OF W.VA. DESIRES 10
SUBMIT THIS PETITION AGAINST THE PROPOSED RULE CHANGES AFTECTING BARBERS &
BEAUTICIANS, THESE (HANGES ARE FRON TITLE NO.2 OF THE LEGISLATIVE RULES
AI:OP'IED BY 'I‘H’E BOARD OF BARBE'.RS & BEAUTICIANS AND PERTAI_NS TO PROPOSED
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THE (MDERSIGNED BEING A LICENSED BEAUTICIAN IN THE STATE OF ¥W.VA. DESIRES TO
SUBMTT THIS PETITION AGATNST THE PROPOSED RULE (HANGES AFFECTING BARBERS &
REAUTICTANS. THESE (HANGES ARE FROM{TITLE NO.3 OF THE LEGISLATTIVE RULES
ADOPTED BY THE BOARD OF BARBERS & BEAUTICIANS AND PERTAINS TO PROPOSED
AMENDMENTS FOR RULES NMUMBERED 1, 2, 3, 4, 5, and 6.
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THE UNDERSIGNED BEING A LICENSED BEAUTYCIAN IN THE STATE OF W.VA. DESIRES TO
SURMIT THIS PETTTION AGAINST THE PROPOSED RULE CHANGES AFFECTING BAREERS &
BEAUTICYANS. THESE CHANGES ARE FROMTITLE NO.3 OF TUE LEGISLATIVE RULES
ADOPTED BY THE BOARD OF BARBERS & BEAUTICIANS AND PERTAINS TO PROPOSED
AMENDMENTS FOR RULES NOMBERED 1, 2, 3, 4, 5, and 6.
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THE UNDERSIGNED BEING A LICENSED BEAUTICIAN IN THE STATE GF W.VA. DESIRES TO
SUBMIT THIS PETITION ACAINST THE PRODOSED RULE CGHANGES AFFECTING BARBERS &
BEAUTICIANS, THESE CHANGES ARE FROMTITLE NO.3 OF THE IEGISLATIVE RULES

ADOPTED BY THE BOARD OF BARBERS & BEAUTICIANS AND PERTAINS TO PROPOSED
AMENDMENTS FOR RULES NOMBERED 1, 2, 3, 4, 5, and 6.
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THE UNDERSIGNED BEING A LICENSED BEAUTICIAN IN THE STATE OF W.VA. DESIRES TO
SURMIT THIS PETTTION ACAINST THE PR FD RULE CHANGES AFFECTING BARBERS &

BEAUTTCIANS. THESE CHANGES ARE F TITLE HO.3 OF THE LEGISLATIVE RULES
ADOPTED BY THE ROARD OF BARRERS & BEAUTICIANS AND PERTAINS TO PROPOSED
AMENTM] FOR RULES NOMBERED 1, 2, 3, 4, 5, ard 6.
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THE NDERSTGNED BEING A LICENSED BEAUTICIAN IN THE STATE OF W.VA. DESTRES TO

SUBMIT THIS PETITION ACAINST THE PROPOSED RULE CHANGES AFFECTING BARBERS &

BFAUTICIANS. THESE CHANGES ARE E'RD}‘1TIT1.E NO.3 OF THE LEGISLATIVE RULES

ADOPTED BY THE BOARD OF BARBERS & BEAUTICIANS AND PERTATNS 10 PROPOSED A
AMENDMENTS FOR RULES NWEERED 1, 2, 3, 4, 5, and 6. v
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THE UNDERSIGNED BEING A LICENSED BEAUTICIAN IN THE STATE OF W.VA. DESIRES TO
SUBMIT THIS PETITION AGATNST THE FROPOSED RULE CGHANGES AFTECTING BARBERS &

BEAUTICIANS. THESE CHANGES ARE FROMTITLE NO.3 OF THE LEGISLATIVE RULES
ADOPTED BY THE BOARD OF BARBERS & BEAUTICIANS AND PERTAINS TO PROPCSED

AMENTHENTS FOR RULES NOMBERED 1, 2, 3, 4, 5, and 6.
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THE UNDERSIGNED BEING A LICENSED BEAUTICIAN IN THE STATE OF W.VA. DESIRES TO
SUBMIT THIS PETTTION AGAINST THE PROPOSED RULE CHANGES AFFECTING BARBIRS &
BEAUTTCTANS, THESE CHANGES ARE FROMTITLE NO.3 OF THE LEGISLATTVE RULES
mmsymmwmms&mcmmpmmsumm
MSFORRLILESNLRBE}REDI, s 3, 4, 5, and 6.
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THE UNDFRSIGNED BEING A LICENSED BEAUTICIAN IN THE STATE OF W.VA. DESIRES TO
SUBMIT THIS PETITION AGAINST THE PROPOSED RULE (HANGES AFFECTING BARRERS &

BEAUTICIANS. THESE GHANGES ARE FROMTITLE NO.3 OF THE LEGISLATIVE RULES
ADCPTED BY THE BOARD OF BARBERS & BFAUTICIANS AND PERTAINS TO PROPOSED

AMENDMENTS FOR RULES NUMBERED 1, 2, 3, 4, 5, and 6. jé/d/
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THE UNDERSICNED BEING A LICENSED BEAUTICIAN IN THE STATE OF W.VA. DESIRES TO
SUBMIT THIS PETITION AGAINST THE PROPOSED RULE CQHANGES AFFECTING BARBERS &
BEAUTTCIANS. THESE CHANGES ARE FROMTITLE NO.3 OF THE LEGISLATIVE RULES
ADOPTED BY THE BOARD OF BARBERS & BEAUTICIANS AND PERTAINS TO PROPOSED
AMENDMENTS FOR RULES NUMBERED 1, 2, 3, 4, 5, and 6.
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THE INDERSIGNED BEING A LICENSED BFAUTICIAN IN THE STATE OF W.VA. DESIRES 10
SUBMIT THIS PETITION AGAINST THE PROPOSED RULE CHANGES AFFECTING BARBERS &
BEAUTTCIANS. THESE CHANGES ARE FROMTITLE NO.3 OF THE LEGISLATIVE RULES
ADOPTED BY THE BQARD OF BARBERS & BEAUTICIANS AND PERTAINS TO PROPOSED
AMENDMENTS FOR RULES NMMBERED 1, 2, 3, 4, 5, and 6.
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THE UNDERSIGNED BEING A LICENSED BEAUTICIAN IN THE STATE OF W.VA. DESIRES TO
SUBMIT THTS PETITION AGAINST THE FROPOSED RULE CHANGES AFFECTING BARBERS &
BEAUTICIANS. THESE CHANGES ARE FRON TTTLE KO.3 OF THE LEGISLATIVE RULES
ADOPTED BY THE BCARD OF BARBERS & BEAUTICIANS AND PERTAINS TO PROPOSED
AMFNDMENTS FOR RULES NUMBERED 1, 2, 3, 4, 5, and 6.
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694 W.Va 321 SOUTH EASTERN

430 (1976},

In the case before us we are of the
opinion that the Commitiee’s recommenda-
tion that the respondent’s license to prac-
tice law be suspended for one year is an
appropriate recommendation under the cir-
cumnstances.

Accordingly, we conclude that Mr. Wood-
vard's license to practice law should be
suspended for a period of one year.

License Suspended for Cne Year.

™
gi-:sr RUMBER §YSTEM
D

WHEELING BARBER COLLEGE,
ete,, et al,

v,
E.B. ROUSH. ete., ot al.
No. 16097,

Supreme Court of Appeals of
West Virginia.

Oct. 17, 1954,

Barber college sought 2 writ of manda-
mus 10 compel the State Board of Barbers
and Beauticians to insert permanent wav-
ing into the curriculum of the state’s bar-
ber schools and to certify insfructors to
teach and barbers 10 practice permanent
waving. The Supreme Court of Appeals,
Neely, J., held that: (1) until the statutory
mechanisms set forth in the Administrative
Procedures Act for the promulgation of
agency regulations are complied with, any
resolution of a regulatory 2gency governed
by the Act remains 2 nullity providing no
one-with & clear legal right to judicial re-
lief; (2) since the Board had never promul-
gated a rule expanding the ranks of per-
sons who could perform permanent waves,
the Beard's letter advising barbers that it
was illegal for them to offer permanent

REPORTER, 2d SERIES

parber-beau
lution of Bo
permanent Y

waves could not constituie an improper re
traction of the previous resolutions permit-
ting barbers to perform permanent waveg; dequate T
and (%) since not one of three elementg . ¢ ons e
essential o issuance of writ of mandamug ’ pers' e did o
existed, writ of mandate would be denied. 3 wave .

advising D
Writ denied, them to of
constitute 1
lution, but )
ey of enfor
ra’dng barb
14-2,

. Manda
Writ
jess three
vight in p
duty on 1y
which peti
sence of a

1. Licenses &=3

" State regulates barbers and beagti
cians as incident to policing health and
welfare of citizens of state.

2. Licenses ¢=25

Although power of Board of Barbers
and Beauticlans to promulgate rules and
regulations pertaining to licensure and
quelification of barbers, beauticlans and
currieula and standards of instruction for
schools of barbering and beauty culture is
concurrent with and lmited by, that of 3
State Department of Health, day-to-day ad- i B 1 Ud
minigtration of barbers and beauticians re-
mains with Board. Code, 16-14-1, 30-27-
1{a).

3. Licenses =25

1{ Board of Barbers and Beauticians
wishes to cornbine tonsorial services of bar-
bers and beauticians, or simply to permit
barbers to offer and barbering schools o
teach, permanent waves, Board must com-
piy with procedures of Administrative Pro-
cedures Act. Code, 16-14-2, 294-3-1 et
seq., 30-27-3.
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4. Administrative Law and Procedure
=721

Any resolution of regulatory agency
governed hy Administrative Procedures
Act remainsg a nullity and provides ne one
with clear legal right to judicial relief, until
statuiory mechanisms set forth in Aet for
its promulgation are complied with, Code,
29A-3-1 et seq.
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5. Licenses =25 venors.
" Since Board of Barbers and Besuti-
clans has not promulgated any formal reg-
ulation that would override distinction that
allows only beauticians to perform perma-
nent waving, and has not established joint
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WHEELING BARBER COLLEGE v. ROQUSH W.Va. 605
Cite a5 321 S.E.2d 694 (W.Va, 1983}

barber-beauteian license, and sinee no reso-
Tution of Board permitting barbers to offer
permanent waves had public hearing after
adequate notice, rule expanding ranks of
persons permitted to offer permanent
waves did not exist, and letter from Board
advising barbers that it was illegal for
them zo offer permanent waves could not
constitute improper retraction of such reso-
lution, but merely represented shift of poli-
cy of enforcement of statutes strietlv sepa-
rating barbers and beauticiens, Code, 16-
14-2,

6. Mandamus &1

Writ of mandamus will not issue un-
less three elements coexdst: clear legal
right in petitioner to relief sought, legal
duty on part of respondent to do thing
which vetitioner seeks to compel, and ab-
sence of ancther adequate remedy.

Syilabus by the Court

1. Until the starutory mechanisms set
forth in the Administrative Procedures Act
for the promulgation of an agenecy rule are
complied with, any reselution of a regula-
tory ageney governed by the Act remains a
nullity providing ne one with a clear legal
right to judicial relief.

2. A writ of mandamus will not is-
sue unless three elements coexisi—{1) a
clear legal right in the petitioner to the
relief sought; (2) a legal duty on the par:
of the respondent to do the thing which the
petitioner seeks to compel; and (8) the ab-
sence of another adequate remedy.”” Syl
of Vanmeter v W, Va. Dept of MHotor
TVeficles, W.Va., 313 5.5.2d 405 (1984).

Jolyon W. McCamie, MeCamic & MeCam-
ie, Wheeling, for relators. .

David Patrick Lombert, Asst. Atty, Gen,,
Charleston, for respondents.

Stephen D. Herdon, Wheeling, for inter-
Yenors.

NEELY, Justice:
This Is_an original proceeding in manda-
mus in which the relators ask this Court to

compel” the "State Board of Barbers and
Beauticians to _inser:s permanen: waving
into the curriculum of this State’s barber
schools a2nd to conduct examinations—ig
certify insiructors to teacn and to certify
barbers to practice permanent waving, Af-
fer examining the allegations of the rela-
tors and the law in the State regulating
barbers and beauticians, we conclude that
the relators have failed to establish that
they have 2 clear legal right to the relief
sought. Accordingly, we decline io issue
the writ of mandamus.

[1.2] West Virginia regulates barbers
and bezuticians “as an incident to policing
the health and welfare of the citizens of the
State.”  Thorne 2. Roush, W.Va., 261
S.E.2d 72, T4 {1979). To this purpose the
legislature has enacted statutes controlling
the hair-care trade, The Board of Barbers
and Beauticians Is the administrativé agen-
cy authorized o “‘promulgate rules and
regulations pertaining to the licensure and
qualification of barbers, beauticians

and curricula and standards of instruetion --

for schools of barbering and beauty cul-
wure W.Va. Code 30-27-1(a) [1980]. Al
though this power iz concurrent with, and
limited by, that of the State Department of
Health, W Va.Code 16-14-1 [1977], the
day-to-day administration of barbers and
beauticians remains with the Board.

[3] The services barbers and beauti-
clans may provide are distnguished in
W.Va Code 16-14-2 [12597 (lisiing the ser-
vices that each is entitled to render and
authorizing only beauticians to give perma-
nent waves) and W. Va. Code 30-27-7 [1280]
{(limiting barbering to barbershops and

“beauty culture to beauty shops). Although

W.Va. Code 30-27-3 [1980] authorizes the
State Board of Barbers and Beauticians to
promulgate rules and regulations to estab-
lisn 2 joint barber-beautician license, none
has yet been promulgated. A joint license
could, presumably, abolish the distinetions

of . Va.Code 16-14-2 [1959]. However, if

the Board wishes to combine the tonsorial
services of barbers and beauticians, or sim-
ply to permit barbers to offer, and barher-
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Board must comply with the procedures of
the Administraiive Procedures Act. W1
Code 50-27-2 [1933],

W.Va.Code 20A-3-1, ef seq., sets forth
the rule-mzaking procedures that an ageney
must follow, before promulgasing a new
rule. Notice of, 2 text of, and the reasons
for, the proposed rule must be filed in the
state Regigter in the Secretary of State's
office. Thereafier, a public hearing, after
adequate notice, must be held before the
rule is adopted. Judicial review of 2 new
agency rule is provided for in W Ve Code
29A—4-2 T1982).

f4] The relators assert that the Board

of Barbers and Beauticlans “usurped and
abused” its authority by circulating a2 mem-
orandum on T November 1983 advising bar-
bers that it was illegal for them to offer
permanent waves.! In support of their pe-
tition for mandamus relief, the relators ar-
gue that this letter constitutes an improper
reiraction of 2 previcus resolution permit-
ting barbers 1o perform permanent waves.
Although the existence of this resolution is
hotly contested, determinztion of that issug
is irrelevant. Any resolution of a regula-
tory agency governed by the Administra-
tive Procedures Act remains a nullity and
provides no one with a clear legal right w0
judicial relief, until the statutory mecha-
nizms set Torth in the Act for its promuigs-
tion are comiplied with,

1. The Board sent the following memorandum 1o
2!l licensed barbers, beauticians and schools of
barbering and beauty culture on 7 November
1883
The questior: has come before this board as 10
whether barbers are permitted to perform per-
manent waving in barbershops within this State.
This memorandum is to advise you that licensed
barbers may not perform such services under
the present statutes and regulations in effect.
There are several reasons for this prohibition:

(a} The Board of Barbers and Beauticians has
not autherized scheols of barbering 10 include 2
permanent waving component in their curricu-
lem. It is the Board's prerogative to determine
whether such instruction should be excluded or
allowed in barber colleges; and

(b} The Board of Barbers and Beauticians

does not test applicants for a barber’s license on
the subject of permanent waving, and that skill
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[51 Although it appears that the Board
of Barbers and Beauticizns nas vascillated
in recent years on the gquestion of whether
barpers should he allowed to perform per
manent waving, the Board has not promul-
gated any formal regulation that would
override  the distinction maintajned Tn

W.7a. Code 16-14-2 [1950] that allows only

nor has it established a joint barber-beauti-
cian license. Furthermore, no resolution of
the Board permitting "barbers to offer
perms had a public hearing, after adeguate
notice. Thereforg, a rule expanding ihe
ranks of permanent waving offerors does
mot exist,

The Board's memorandum of T Novem-
ber 1983 appears simply 1o be a2 restate-
ment of the wraditional distinetion between
barbers and beauticians that does not allow
barbers to give permanents or beauticians
to shave and trim beards. The Board has
merely shifted from 2 policy of non-en-
forcement to one of enforcement of the
statutes sirictly separating barbers and
beauticians.

[6] This Court has held consistently
that ‘“[a] writ of mandamus will not issue
unless three elements coexist—{(1) a clear
legal right in the petitioner to the relief
sought; {2) 2 legal duty on the part of the
respondent to de the thing which the peti-
tioner Seeks to compel: and (3} ihe absence
of another adeguate remedy.” 3yl of
Vanmeter 1. W.Va.Dept. of Motor Vehi-

is therefore not withinn the scope of a barber's
license. Accerdingly, permanent waving consti-
tutes a “business or trade other than that of
barbering” and may not be conducied in a bar
bershap, since such activity is prohibitec by
W.Va.Codes, ch. 30, art. 27, sec. 7.

Of course, licensed barbers who have obtained
licensure as both a barber and a beauiician are
permitted to do permanent waving, but only in
a licensed beauty shop.

On the other hand, licensed beauticians are not
autherized io do shaving, shaping, or wimming
of the beard of male patrons in a licensed beau-
ty shop. )

The position of the Board as s=t forth in this
memorandum is supporied by an apinion of
The Honorable Chauncey H. Browning, Atter-
ney General of the State of West Virginia, issued
on Scplember 2, 1951,
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cies, W.Va., 512 $.E.2d 405 (1934); SylPt. 2
of MeGrady v Callaghen, W.Va., 244
g E.2d 793 (1978). Not one of the three
elements essentiul to the issuance of a writ
of mandamus exists in the case before us.
Accordingly, the writ of mandamus praved
for n this proceeding is denied.

Writ Denied,

W
o Eurvnumeia svsien
T

S.LAM.
v,
J.M.
No. 16371.

Supreme Court of Appeals of
West Virginia.
Oct. 17, 1984,

Divorced father filed 2 motion for the
transfer of custody of his daughter from
his ex-wife to himself. The Cireunit Court,
Randelph County, Jack R. Nuzum, J., gave
the father custody of his daughter, and the
mother appealed. The Supreme Court of
Appeals held that evidence was sufficient
to support the conclusion that the change
of custody was in the best interests of the
daughter.

Affirmed.

1. Divorce e=184(10)
Infants <=19.3(M
Findings of trial judge in divorce or
child custody case are uccorded great
weight because trial judge is in position to
observe demeaner of witnesses.

2. Divoree &184(10)

In divorce suit finding of fact of trial
chancellor based on conflicting evidence
will not be disturbed on appeal unless it is

S.LAL v. JML
Cite as 321 S.E2d 697 (W.Va. 1983)

W.Va. 697

clearly wrong or against preponderance of
evidence,

3. Divorce ¢=312.6(9}

Trial court commitzed no reversible er-
ror in transferring custody of daughter to
father on ground that mother had at ¢ne
point endeavored to conceal where she and
her daughter lived from father and failed
10 communicate concerning heazlth, welfare
and development of their daughter, and
wag not mentally. and emotionally fit to
protect best interests of daughter,

4. Divorce €=312.6(8)

In zetion challenging transfer of custo-
dy of daughter to father, Supreme Court of
Appeals would defer to trial judge’s in-
formed judgment with respect to mother's
menial and emotional fitness and weight
given to testimony of mother’s expert wit-
ness.

3. Divorce &=303(T)

In action challenging transfer of custo-
dy of daughter to father, evidence, includ-
ing evidence that mother was not mentally
and emotionally fit to protect best interests
of her daughter, was sufficient to support
conclusion that change of custody was in
best interests of child.

6. Infants ¢=19.3(5)

To justify change of child custody, in
addition to change In circumstances of par-
ties, 1t must be shown that such zetion
would materially promoie welifare of child.

Syilabus by the Court

1. “In a divorce suit the finding of
fact of a trial chancellor based on conflict-
ing evidence will not be disturbed on appeal
unless it is clearly wrong or against the
preponderance of the evidence.” Syllabus
Point 3, Taylor v. Taylor, 128 W.Va, 188,
36 S.E.2d 601 (1945). :

2. “To justify a change of child custo-
dv, in addivion to a change in eircumsiances
of the parties, it must be shown that such
action would materially promote the wel-
fare of the child.” Syllabus Point 8, Hor-
ton v Horton, W.Va, 264 SE.2d4d 160
{1980},
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WEST VIRGINIA COSMETOLOGISTS ASSOCIATION

U1 Elkhorn Street
_ o Welch, WV 24801
c 20 July 1988

Richard Hartmsn .. - - -

Chelrman Regulstory Development Section

0ffice of Secretary of Stete o o o
1800 Wseshington East
Charleston, WV 25320F

Degr Mr., Hartman,

I heard todey vyou Wwill give a decislon Friday 22 July 1988 regerd-
ing Rules 1 through & from the Bogrd of barbers and pesutlicians
g gn Emergency Action.

Plezse reference Case # 16097 of October 17, 1684 Supreme Court

of Appeals of WV - Wneeling Barber School, etec, et sl v E.B.
Roush, etec, et al - ~ 2lso please refer WV Code 30-27-3 (12E80)
authorizing the Stazte Board of barvsrs % besuticiazns to promulgate
rules end regulstions to establish 2 Joint barber~beautician lic-
engse - - - this hes been done! Classss have been taught and
examinatlions have been conducied - - consquently 2 method hes been
vrovided whereas berbers can legally do perms in West Virginia,

One license with one definstion of services for barbers and bessutl-
"

cians would end this coantinuing industry conflicet znd g2llow the
industry %o rrogress to better serve the vublic,

Pleese do not vsess these rules &s an emergency sctlon without
ancther public hesring - - please do not further ellow fragment-
atlion of our industry.

Sincerely, _

(e Cot Clnerpromasin

Albert Clsmpanel

WYCA Board cof Directors

Pest State President (2 terms)

Past WVZA Leglislstive Chair (2 yesrs

?,8, I was appointed by the Board of b/b to serve on the commlittes
to wrlte the curriculum for fthe crcoss-over regulstion,
. &=




