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TITLE 107

PROCEDURAL RULE

WEST VIRGINIA BOARD OF BANKING AND 

FINANCIAL INSTITUTIONS

SERIES 1 

RULES OF WEST VIRGINIA BOARD OF BANKING 

AND FINANCIAL INSTITUTIONS 
'107-1-1.  General.
1.1.  Scope.  --  These rules shall regulate practice and procedure before this Board with regard to hearings and the dis​charge of general adminis​trative duties.

1.2.  Authority.  --  W. Va. Code ''31A-3-2(a), 29A-3-3 and 29A-4-1.

1.3.  Filing Date.  --  July 31, 1995.

1.4.  Effective Date.  --  August 31, 1995.

1.5.  Amendments.  --  These rules may be amended by action of this Board in confor​mity with W. Va. Code '29A-3-1 et seq.

1.6.  Applicability.  --  These rules and any repeals or amendment thereof shall apply in the form obtaining at the time any matter subject hereto shall first be initiated.

1.7.  Conflict.  --  These rules shall be controlling in all matters before this Board except insofar as any rule may be in conflict with the provi​sions of the Constitution or any statute of the State of West Virginia, in which event such constitutional or statuto​ry provi​sions shall take prece​dence over any rule.

'107-1-2.  Declaratory Rulings.
2.1.  The permissive par​ties.  --  Any person with a bona fide interest in any state of facts or any rule or statute enforceable by this Board may by proper petition request a declar​atory ruling from this Board upon such matter.

2.2.  Form of petition.  --  The peti​tion shall be typewritten, shall concisely state the matters upon which a declaratory ruling is sought, shall state why petitioner seeks such ruling, and shall be verified by the petitioner, his/her authorized agent or attor​ney.  Eight (8) copies of petition shall be filed with the Bank​ing Commissioner.

2.3.  Briefs.  --  Petitioner for a de​clara​tory ruling may file a brief and if such is done it may be printed or typewrit​ten, and eight (8) copies shall be lodged with the Com​missioner simulta​neously with the filing of the petition.

2.4.  Hearings on declaratory peti​tions.  --  If petitioner for a declaratory ruling seeks a hearing before the Board, he shall so state in his petition, in which event the Board shall hear petitioner at a time and place to be deter​mined by the Board within ninety (90) days from the date of request, giving petitioner ten (10) days notice of the hearing date and place. Unless specifically provided for under other sections of this rule, declaratory ruling hear​ings by the Board shall be governed exclusively by section two (2) of this rule and the subsec​tions and sub​divisions thereof.

2.5.  Presentation of position.  --  A petition for a declarato​ry ruling cannot pres​ent any facts in controversy for determina​tion, but may present a set of facts presumed to be true for the purposes of rendering a declaratory ruling based on those presumed facts.  Wit​nesses may therefore not be called at a declar​atory ruling hearing.  However, the petitioner or a representative of the petition​er has the right to appear and make a brief oral state​ment, answer any questions the Board may have, and offer additional materi​al for the Board's consideration.  Members of the public or other interested parties may also be recog​nized and provided the opportu​nity to make a brief oral statement and the opportunity to offer additional material for the Board's con​sideration.  There is no right on the part of any petitioner to cross-exam​ine persons appearing before the Board at a declaratory ruling hear​ing.  The petitioner should, however, be af​forded the opportunity to briefly speak in rebuttal to any opposing party or person in closing.

2.6.   Declaratory ruling decisions.  --  The Board shall render a written ruling upon the matter requested by petitioner within thirty (30) days after a hearing, if such is held, or within sixty (60) days after the filing of a petition, if no hearing is requested.

2.7.  Applicability of decision.  --  Any declaratory ruling by the Board that is stated to be binding, shall be binding upon the Board and upon the party requesting the ruling upon the state of facts set forth in the petition, but shall not be binding upon any other person.

2.8.  Appeal.  --  A declaratory ruling of the Board shall be subject to review as provid​ed by law.

'107-1-3.  Hearings.
3.1.  Notice of hearing.  --  Notice of time and place shall be given to all parties who may be interested in any hearing as provided by law, except for emergencies as provided by West Virginia Code, subsection (e), section three, article three, chapter thir​ty-one-a. 

All notices required by statute or rule shall

be sufficient if served as required by law upon

a party or his attorney of record.

3.2.  Place of hearing.  --  The Board or its designee shall determine the location and time of any hearing.  All hearings shall be open to the public.

3.3.  Representation.  --  A party may represent himself if a natural person, but if a corporation or association or other entity, must be represented by an attorney duly licensed to practice in the State of West Virginia.

3.4.  Hearing tribunal; Duties and powers.  --  Unless otherwise provided by this rule, any  matter requiring a hearing may be heard by the Board, by a panel of the Board, or by a single Board member or hear​ing examiner designated by the Board to conduct such hear​ing.  The Board or its designee shall be em​powered to:

a) schedule and provide notice of the hearing and any prehearing conferenc​es pursu​ant to law;

b) grant specific extensions of time, including the continu​ance of hearings, on its own motion or upon motion by a party, or by stipulation of all parties, for good cause shown, within the timelines established by law;

c) subpoena witnesses and documents;

d) administer oaths and affir​mations;

e) examine witnesses under oath;

f) rule on evidentiary ques​tions;

g) maintain order in the hearing room, and may inter alia exclude any person engaging in improper or disruptive conduct;

h) conduct all proceedings in a fair and impartial manner, and ensure that all hearings are conducted and completed in a timely manner;

i) issue a written decision containing findings of fact and conclusions of law.

3.5.  Conduct of hearings.  --  All hear​ings other than hearings on declaratory rulings shall be conducted in accordance with statuto​ry provisions set forth in West Virginia Code, article five, chapter twenty-nine-a, unless waived by the applicant(s), parties, and any intervenor(s) qualified under section three, article three, chapter thirty-one-a of the West Virginia Code. 

3.5.1.  Timely waiver.  --  A request for a waiver from a full hearing is considered timely if made at least five days prior to the deadline for the Board giving notice of the hearing.

3.5.2.  Presumption of waiver.  --  If a transaction application pending before the Board is recommended for ap​proval by the Division of Banking acting as staff for the Board and no qualified interve​nor in opposi​tion has appeared, a presump​tion of waiver by the applicant(s) and the Division of Banking from a full hearing will arise, and the hearing will be conducted under the expedited proce​dures set forth in this rule, unless there has previously been filed a full hearing request by a party to the proceeding.

3.5.3.  Full Hearing Request.  --  If a full hearing request or a request for further information pursuant to W. Va. Code ' 31A-4-7 is filed by a party or Board mem​ber after notice of the hearing has already been given, the Board may treat that request as a motion of continuance to allow the scheduling of a full hearing.

3.5.4.  Expedited hearing procedure.

(a) Under an expedit​ed hearing procedure, staff of the Division of Banking will provide each member of the Board a summary of the transaction sought by the Applicant together with any recom​mendation at least five (5) days prior to the hearing.

(b) An expedited hearing shall be held before a quorum of the full Board.

(c) The person at the Division of Banking in charge of analyzing the application, or their designate will pres​ent to the Board at the expedited hearing the agency's summary of the relevant materials filed in connection with the application, as well as any proposed find​ings, recommenda​tions and conclusions.  Any member of the Board may also introduce into evidence any items or information in his or her possession and any papers, records, agency staff memo​randa and documents in the posses​sion of the agency.  Counsel to the Board may act as the hearing examiner under these expe​dited procedures with the authority to draft the order for the Board's signature, which order reflects the decision and findings of the Board.

(d) The Applicant or a repre​sentative of the Applicant and any properly qualified party/intervenor who has waived their right to a full hearing, has the right to appear and make a brief oral statement, answer any ques​tions the Board may have, and offer additional material for the Board's consideration.  Mem​bers of the public or other interested parties may also be recog​nized and provided the opportunity to make a brief oral statement and the opportunity to offer additional material for the Board's consider​ation.  There is no right on the part of any applicant or qualified party/intervenor to cross-examine persons appearing before the Board.  The Applicant should, however, be afforded the opportunity to briefly speak in rebuttal to any opposing party or person in closing.

(e) If an application has not been recommended for approval by agency staff at the time of the hearing, the applicant shall be afforded the right at the commence​ment of the hearing to request a continuance and obtain a full hearing under the proce​dures of W. Va. Code ' 29A-5-1 et seq.

(f) If an application is denied under the expedited hearing procedure, the applicant shall be afforded the right to re​quest and obtain a full de novo hearing under the proce​dures of W. Va. Code ' 29A-5-1 et seq., upon motion for a rehearing made within ten days of entry of the Board's deci​sion.

(g)  For purposes of this rule a "trans​action application" shall include any applica​tion requiring the Board's approval regarding a merger, acquisition, branch, financially related service, conversion, or charter by any bank, bank holding company, or financial institution.

3.6.  Hearings contested by interve​nor. --  When an intervenor in a full hearing has quali​fied as a party pursuant to the pro​visions of W. Va. Code '31A-3-3(c), he/she shall be given ample opportu​nity to be heard.  However, since such hear​ings are administrative and not adversary in nature, all parties are requested to waive cross-examina​tion of witnesses of other parties.

3.6.1.  Within ten (10) days of receipt of an official notification from the Board of an application to create a new bank or branch, or merge institutions, a banking insti​tution/intervenor must file a petition with the Board of its intent to intervene in order to claim the right to be a qualified party.

3.6.2.  The petition to inter​vene, if filed in opposition to the application, must contain a brief written statement on the grounds for the petitioner's opposition and summarize the facts or rationale in support of its position.  A copy of this petition must also be provided to the applicant at the time it is filed with the Board. 

3.7.  Presentation of evidence. --  The following procedures shall govern the presen​tation of evidence in full hearings conducted by or on behalf of the Board.

3.7.1.  When a hearing be​comes a controverted matter solely as a result of the opposition of a qualified intervenor and a full hearing is to be held as originally scheduled, any appli​cant/petitioning party shall not later than  seven (7) business days prior to the hearing date, and any intervenor shall, not less than five (5) business days prior to any hearing date, file with the Commissioner eight (8) copies of the following items and shall simul​taneously sup​ply opposing parties with one (1) copy:

(a) The basic petition document and supporting exhibits required by law or by these rules which the party may wish to file in support or furtherance of his petition.

(b) A list of all wit​nesses pro​posed to be called with identity of each witness and a concise summary state​ment of his testi​mony.

(c) A written state​ment or brief stating the position of the party and supporting arguments therefor.

If prior to the submission of the above items, the hearing as been contin​ued or re​scheduled to a date more than four​teen (14) days from its original hearing date, then these items shall be filed by the appli​cant/petitioning party not later than ten (10) business days prior to the rescheduled hear​ing date, and any intervenor shall so file not later than five (5) days prior to that resched​uled date.  In any such controverted hearing the Division of Banking shall have the right to intervene to present its views in the mat​ter.

3.7.2.  When a hearing be​comes a controverted matter as a result of the agency staff's declining to recommend a transaction application and a full hearing is to be held; or when a full hearing is request​ed by the trans​action applicant despite no opposing party:

(a) The agency staff shall not later than seven (7) business days prior to any hearing date submit its summary analysis of the proposed application, together with a list of its witnesses to the Board and counsel for the Applicant and/or any other party to the proceeding, which witness list shall provide a concise summary statement of each such wit​ness' expected testimony.  The submission of these documents must be made at least ten (10) business days prior to any hearing which has been continued or re​scheduled to a date more than fourteen (14) days from its original hear​ing date.  Any other documents which the agency staff seeks to introduce at the hearing must be provided to the Applicant's and inter​venor's counsel at least five (5) business days prior to the scheduled hearing.

(b) The Applicant will submit to the Board and counsel for the agency, as well as counsel for any interven​ing party to the proceeding, any written statement it may wish to present at the hear​ing which states in sum​mary fashion the Applicant's position and the supporting arguments therefor together with a list of its witnesses, if any, at least five (5) business days prior to the date of the scheduled hear​ing.  The witness list shall provide a con​cise summary statement of each such witness' expected testimony.  If any party has quali​fied as an intervenor in the matter, these materials shall also be provided to their counsel at that same time.  Any other docu​ments which the Applicant seeks to introduce at the hearing must also be provided to the agency's and intervenor's counsel at least five (5) business days prior to the scheduled hearing.

(c) Any person who becomes an intervening party to the proceed​ing shall submit their written statement of the case and witness list with expected testi​mony, and exchange documents they wish to introduce on the same basis as provided in subdivision (a) of this subsection if they seek to oppose the application; and on the same basis as provided in subdivision (b) of this subsection if they seek to support the appli​cation.

3.7.3.  When a hearing in​volves a disciplinary or enforcement pro​ceeding against a person or financial institu​tion, the agency shall be viewed as the peti​tioning party and the respondent shall follow the same procedure as set forth for an inter​venor under subsection 3.7.1 of this rule, while the agency shall follow said provisions as the petitioner.  Provided, however, where a party is seeking to modify, end, or reverse any previous lawful order of the Board or Commissioner, then the position of that party shall be the petitioner under subsection 3.7.1 of this rule and the person or agency in opposition shall follow the same procedure as set forth therein for the interve​nor.

3.8.  Miscellaneous procedures.  --  At any hearing all items previously filed as part of the final application or as herein required shall become a part of the record and shall not require further authentication but may be traversed by an opposing party.  Documents filed as part of an application or created by another party to that hearing, may be listed by reference rather than copied and produced to that other party when exchang​ing documents for introduction pursuant to subsections 3.7.1 or 3.7.2 of this rule.  No witness not previously listed shall be heard except for good cause shown.  Any member of the Board may intro​duce into evidence any items or information in his possession and any papers, records, agency staff memo​randa and documents in the posses​sion of the agency.

3.9.  Stipulations and depositions.  --  By agreement of all parties, any matter perti​nent to the issues may be stipulated on the record.  Evidence of witnesses may be re​ceived by deposition in the same manner as in a court of record.

3.10.   Time allotted for presentation.  --  Parties in a full hearing shall be allotted three (3) hours for presentation of evidence [exclu​sive of time for sufficient and neces​sary cross-examination] and thirty (30) min​utes for argu​ment both subject to enlarge​ment for either good cause shown upon request preferably made prior to the start of the hearing, or by agreement of the parties.  Parties in a declara​tory ruling hearing shall be allotted one hour and fifteen minutes (1 hr. 15 mins.) to present their case, subject to enlargement for good cause shown upon request prior to the start of the hearing.

3.11.  Burden of proof.  --  The Applicant seeking approval of a transaction shall carry the burden of proof at hearings before the Board.  In a disciplinary or en​forcement pro​ceeding, the person petitioning for Board action shall carry the burden of proof.  Unless otherwise required by law, the standard for determination shall be the pre​ponderance of evidence.

3.12.  Confidential materials.  --  The Board or hearing examiner may issue appro​priate protective orders to prevent disclosure of confidential material.  Examination report material may be provided by the agency staff to the Board or hearing examiner without disclosure to any other party not privy to that information under law.

3.13. Record.  --  A record shall be made of all testimony in a contested case but need not be transcribed unless requested by a party, in which event the cost of the tran​scription shall be borne by such party.  If the hearing is conducted by a Board member, panel, or hearing examiner without the Board present, then the record shall be transcribed for use by the Board in making its decision and a copy thereof furnished to any request​ing party at that party's expense.

3.14.  Decision.  --  The Board shall render its decision within thirty (30) days after either-- the case is heard; or after submission of all documents and materials necessary for proper adjudication of the matter, including transcripts-- whichever is later, and an order reciting findings of fact and conclusions of law in conformity with the decision of the Board shall be entered by the Commissioner within forty-eight (48) hours (excluding Saturdays, Sundays and holidays) after the decision of the Board is made.  All decisions of the Board shall be by majority of the Board members partici​pating in any hearing in person.  Decisions made upon a transcript of a hearing conducted by a Board member, panel, or hearing examin​er without the Board present, shall be by a majority of Board members receiving and reviewing such transcript.  In either event, at least three voting Board members must par​ticipate in the decision in order for it to be valid. The Commis​sioner of Banking may not vote on hearing matters before the Board, but shall be counted in constituting a quorum of the Board for any meeting or hearing. 

3.15.  Finality of decision.  --  After a final decision upon any matter following a full hearing, the Board shall not grant a rehearing upon the same matter but an ag​grieved party may have recourse to an appeal as provided by law.

3.16.  Reapplication.  --  Any party seek​ing privileges, rights or authority to act from the Board through a transaction appli​cation who has been refused by final order of the Board may reapply de novo to the Board after the expiration of six (6) months from the date of the refusal order.  The Commis​sioner has the authority on behalf of the Board to reject, without comment or hearing, any reapplication under this section filed within two years of the Board's prior order on the matter.  To the extent that no consid​eration of the new appli​cation is provided by the Board due to such a rejection, the Com​missioner shall return any monies submitted in connection with the application and notify the Applicant of the summary rejection.

3.17. Other interested persons.  --  In a declaratory or expedited hearing any  person not a party who may have an interest in any such matter before the Board, may upon re​quest to the Commissioner prior to the start of the hearing be accorded an op​portunity to be heard within the discretion of the Board and upon such terms and condi​tions as may be determined by the Board.

3.18.  Recusal.  --  Any Board mem​ber may recuse himself or herself from par​ticipat​ing in any hearing or decision and such recusal and nonparticipation shall be noted on the record.

3.19.  Appeal Rights.  --  An appeal from any final order or ruling entered in accordance with these rules shall be governed by the provisions of W. Va. Code '29A-5-4.

'107-1-4.  Severability.
4.1.  If any provision of these rules or the application thereof to any person or circum​stance shall be held invalid, such invalidi​ty thereof shall not affect the provi​sion or appli​cation of the rules which can be given effect without the invalid provisions or application, and to this end the provisions of these rules are declared severable.
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