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TITLE 106
LEGISLATIVE RULE oo

WEST VIRGINIA DIVISION OF BANKING 7 - e
SERTES 19 MEoE s
RULE FOR REVERSE MORTGAGE LOANS SRR SR

§ 106~19-1 General.

1.1. Scope. - This rule sstablishes general provisions
implementing and supplementing the “Reverse Mortgage
Enabiing Act,” W. Va. Code § 47-24-1, et geg. :

1.2. Authority. - W. Va. Code § 47-24-8(b).

i.3. Filing Date. - May &, 18387

1.4 Effective Date. — June 2, 1997 L
§ 106~19-2_ Authorization to make reverse mortgage loans.

2.1. Coverage. - This rule govern the ability of

banks, savings institutions, credit unicns and their
eligible licensed financial affilistes to mdke or S
participate in reverse mortgages pursuant to W. Va. Code §
47-24~1 et seg., and in connecticn thearaewith, to compound
interegt.

2.2. Exclusions. - This rule shall not apply to
persons making reverse mortgage loans under a program
authorized by and under the supervision of a federal
governmental agency or federally sponsored mortgage
enterprise (e.g., HUD or Fannie Mze) which has been
certified by the Commissioner of Banking and otherwise meets
the.criteria set fortH in W. Va. Code § 47-24-8(c).

E 106-195-3 Definitions.

3.1. “affiliated.” - When used in connection with a
financial ingtitution, means any company wiich controls, is
controlled by, or is under common control with that
financial institution or is the ultimate parent holding
company of that financial institution.

3.2. *Authorized Lender” or “Lender” - Means any bank,

savings institution, or credit union in West Virginia or anv
eligibie licensed financial affiliate thereof which is
approved by the Commissioner of Banking to make reverse
mortgages.




3.3. T“Mortgagor.” - Referg to a tenant who i1s sixty-
two (62) vears of age ox older, or i1f the real property is
held by tenants by the entirety or by Jjoint tenancy, the
voungest of whom is at least sixtyv-two (62) years of age,
who own thelr own home free and clear or with insubgtantial
ocutstanding debt encumbering thelr real estate.

3.4. “Nonrecourse ILoan.” - When used in connection
with a reverse moritgageé loan, means that the only asset of
the estate which may be used by the lender to satisfy the
loan.is the real property securing the loan and any
limitation thereon as may be provided for through eguity
participation. Since by statutory definitior inh W. Va. Code
§ 47-24-3, a reverse mortgage is a nonrecourse loan, no
deficiency judgment may be sought or granted in any civil
action involving a reverse mortgage.

3.5. “Tenure Ldan.” - Means a loan which has no set
Term for maturity, but rather i1z scheduled to become due
upon the_death of a2ll mortgagor (s} so long asg they maintain
the secured property as thelr principal residence.

8§ 106-19-4 Approval for mortgage bankers and other
entities to make reverse mortgage loans.

4.1. Approval Reguirements. -- In addition to any
other regquiremsnts of West Virginia law, authorized lenders
must comply with the following requirements before offering
reverse mortgags loans.

4.1.a. Every reverze mortgage lender authorized
under this rule ghall maintain a bond in favor of the _
Commissioner of Banking in. an amount necessary to fund alil
reverse mortgage loan regulrements _anticipated over the next
twelve months for loans then on the lender’s books and those
expected tc be made over the next twelve months or three
million dollars ($3,000,000), whichever is greater. The
terms of the bond shall be stated in a manner acceptable to
the Commissioner of Banking. -The initial term of the bond
shall be at least two years; and

4.1.b. The company that provides the bond as
regquired in subdivision 4.l1.a of this sectiilon may not be
affiliated with the lender and shall be authorized to make
surety bonds in the state of West Virginia.

£.2. Minimum Capital Regquirement. -- The lender shall
maintain z minimum caplital of five million dollars




4.3. Parent Lender Capital Alternative Requirement. --
2 lender may Tely on the capital of i1ts parent company or
institution to gatisfy the requirements of subgsection 4.2
of this rule. Providsed That for any vear in which a lender
seeks to rely on the capital of its parent ccmpany or
institution, it shall provide to the Division of BRanking a
certified firpancial statement of the parent company or
institution showing & net worth of at least fifty million
dollars (350,000,000) a2z of the close of 1tz most recent
figcal vear and a binding written commitment from the parent
company or inmstitution to the lender to make a minimum of
fivad miliicn dollars ($5,000,000) available to the lender as
a capital contributicn in conmmnection with its reverse
mortgage lending program.

4.4. Excéptions. - The bonding and minimum capital
reguirements set forth in subsecticns 4.1 and 4.2 of this
gsection ghall not apply to a lender that:

4.4 .a. only originates reverse mortgage loans the
proceeds of which are fully disbursed at the leoan clesging;
oxr

4d.4.b. only originates reverse mortgage loans
which are strZuctured to provide for the purchase of an
annuity with payments made to the mortgagor(s) where:

4.4.b.1. the payments are funded solely by
the annuity;

4.4.b.2. the payments commence no more than
thirty days after the loan closing; and

4.4.b.3. the reverse meritgage loan principal
is comprised only of the cost of the annuity or the pavments
made to the mortgageor({s) that are funded by the annuity and
any financed fees, costs and payments permitted pursuant to
section 10 of this rule.

4.5. Application for Authorization-- In addition to
the fimancizl reguirements set forth in this zection,
lendexrg that seek to originate reverse mortgage loans snall
apply by letter with return receipt regquested together with
all required documents to the Commissicner of Banking for
authorization to make these loans. In the absence of an
adverse notice or a reguest for supplementary information to
the lender by the Division of Banking within sixty days of
recelpt by the Division of Banking of its letter aprlicatien
and accompanying documents, the lender may commence
criginating reverse mortgage loans.
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Thizg letter application in order to confer valid
authorization shall contain the following information and
documents as applicable:

4.5 .a. the name, address, telephone number, and
principal place of business of the lender;

4.5.b. the name o an axecutive officer
responsible for the lender’s reverse mortgage loan program;

4.5.c. the bagis for any exemptions from the
financial regquirements set forth in subsections 4.1 and 4.2
of this rule and documentation to support these exemptions

4.5.d. if no exemption is clalmed from subsection
4.1 cof this rule, a copy of the bond agreement together with

the actual bond;

.5.a. 1f no exemption is c¢laimed Irom subsection
.2 of this rule, an audited financial statement for the
iscal vear most recently ended;

-y i

—

4.5.f. a copy of the report issued by A. M. Best
Compearny for the underwriter of any bond or anticipated ..
annuity;

4.5.g. the designation of the Secretary of Stats,
or where the institutlion is chartered under federal law, the
degignation ¢of its primary federal regulatorv agency as
agent for service of process for any communication
concerning a reverse mortgage loan _made to a West Vngln‘a
resident; - -

4.5 . h. a copy of any trust agreement entered into
between the lender and & trusted pursuant to subsecticon §.17
of_this rule, priocr to the trustee holding an annuity which
funds any reverse mortgage loan;

4.5.1. the name, address, telephone number, and
principal place of businegs of any trustee and =a qeszgnatﬁon
by any trustee of the Secretary of State, or where the
trustes lDStltut on is chartered under federal law, the
designation ©f its Drﬂmary federal regulatory agency as
agent for service of process for any communication
concerning a reverse mortgage loan made to a West Virginia
resgident; and

4.5.3. any other informaticn and documents as may
be requested by the Commissioner of Banking. .




§ 106-19-5 Lending procedures and records retention.

5.1. Tecll-Free Telephone Number. — 211 lenders must
provide a toll-free Telephone number and the name of a
person to whom applicants and mortgagors may address
guestions, ccocmments or complaints.

5.2. Boocks and Records Retentlon. - AlLl lenders shall
maintain their beoks and records relating to the making of
reverse mortgage loans for a six-year pericd as set forth in
W. Va. Code § 31A-4-35 in a manner permitting inspection by
the Commissioner of Banking. The Commissioner is authorized
to lnspect the books and records. upcon reasonable notice.
Lenders shall bear all costs and expenses rglating to these
ingpections. B

5.3.. Notice of Z2Zgent for Service of Process. ~ The
lender shall discleose within the deed of trust its
designated agent for service of process in conmection with
any reverse mortgage lcocan transaction, together with the
agent’s address. )

5.4. Mortgage Loan Forms. - ARll lenders shall, upon
reguest, furnish coples of its mortgage loan forms and cother
documents to the West Virginiaz division of banking for

review. o

5.5. Telephone 2poplicationg Not Permissible. - No.
lendex shall agcent telephone applications. However a lender
may sollicilt and accept inguiries abkout 1ts produacts from
potential borrowers by telepihonsa.

§ 106~19-6 Requirements for reverse mortgage loans.

6.1. Security Instrument. -- The security instrument
ghall expressly and conspicucusly bear a legepd identifving
the security as a reverse mortgage.

6.2. Single Family Dwelling. -- The reverse mortgage
loan shall be secured by a first lierd cn real propeftv
improved by a one-unit single family dwelling that 1s the
residence of the mertgagor(s). The proteeds of a reverse
mortgage locan are to be advanced toe the mortgagor(s) during
the life of the locan in egual installments, in advances
through a line of credit or otherwise, in lump sums, or
through a2 combinatiocn thereof.

6.3. Comply with Federxal Laws. -= All lenders shall
comply with all applicable federal laws and reglulations,
lncludlng but not limited to the applicable secticns of the
Truth in Lending act (15 USC § 1601 et seg.). the Equal '




Credit Cpportunity Act (15 USC § 1691 et seg.)} and the Real
Estate Settlement Prdcedures Act (12 USC § 2601 et seq.).

6.4. Comply with State Laws. - All lenders must comply
with all zpplicable state laws and regulations, including
but not limited to the .applicable sections of the West
Virginia Consumer Credit and Profecticon Act, W. Va. Code §
46A-1-101 et seg. :

£.5. Application Fee. -- Prior to the closing of a
reverse mortgage loan, the only charge a lender may collect
from an applicant is an application fee which musgt be ) _
designated as such and which may not be & percentage of the
principal amount of the lcan.or amount financed. The fee -
shall be reasonably related to the services to be performed.

£§.6. Loan to Value Ratio. -- The maximum loan to value
ratio for any lecan projected at the time of lecan closing
shall not exceed eighty parcent (80%) of the anticipated
value of the property at anticipated leoan maturity or at any
time priocr to the anticipated loan maturity date. The loan
to value ratio shall be czlculated by dividing the
numerator, as defined in subdivision (a) of this subsection,
by the denominateor, as defined in subdivision (b} of this
subsection. : '

£.6.a. Numerator of the REatic. -=- The numerator
of the loan to wvalue ratic ghall include: all principal, all
accrued loan interest, all fees, costs and payments incurred
in c¢onnection with the origination of the lcocan, including
but not limited ta _charges for the purchase of annuitiesg,
the pavment of real estate taxes and insurance to the extent
that an escrow account is &gstablished to fund real estate
tax and insurance cobligations or the lender has committed to
advance funds to pay for such taxes and insurance on the
property securing the reverse mortgage and any shared
appreciation assuming (i) no early prepayment of the reverse
mortgage loan, (1i1) any loan amounts, such ag credlit linss
and reserve accounts, which may be drawn at the discretion
of the mertgagor(s) or by the lender are drawn fully at the
earliest opportunity, (1ii) the current interest rate if
fixed or, 1f variable, the vearly average of the basge index
and margin chosen Dy the lender for the eight year period
preceding the loan closing, and (iv}) if applicable, a
projected appreciation or deprecilation rate for home prices
which is détermined by the same facteor zs is used in the
denominator set forth in subdivision (k) of this subsection.

6.6.b. Dencminator ©f the Ratioc. -- The
denominator of the loan to value ratlioc shall be determined
by increasing or decreasing the appraised value of the real
property, as determined at loan closing by an independent
certified or licensed appraiser, by a factor that the




creditor reasgonably believes will be the average annual
increase or decrease in the value of the real property
securing the reverse mortgage leoan freom the loan ¢losing
until the anticipated loan maturity; Provided, however, that
this factor shall in ne event exceed the average of the
vearly changes in tfhe Consumer Price Index for Shelter, as ]
determined by the United States Department of Labor, for the
eight vears preceding the vear in which the lecan 1z made.

€.6.¢c. Term Loan. -~ For a term lcan, the
anticipated lgan maturity shall be the date of maturity of

the lcan. ©No term lcocan may have a maturity date of less
than ten yesars. :

6.6.4d. Tenure Loan. -- For a tenure loan, the
Commissioner of Banking may, in his oxr her discretion,
review and approve the data and asgsumptions used to
establish the anticipated loan maturity for each reverse
mortgage loan.

£.7. Alternative to Lcan to Value Ratlo. —-- As an

alternative to subsection 6.6 of this rule, the parties may
agree that the total cbligation ¢f the mortgagdr(s) to the
lender arising from the reverse mortgage loan shall be no
greater than eighty wercent (80%) of the actual value of the
property at maturity or the amount ¢f the original locan
orincipal at lcan closing whichever is greater. The eighty
percent. {80%) cap is exclusive of any actual logses incurrad
by the lendex as a direct result ¢of a breach of a loan
covenant bv the mortgagor(s). The_differencs Detween the
rincipal and accrued interest and elighty pexcent (80%) of
the actual value cf the property at maturity shall be known
as ‘“equityv participaticn”. -

£.8. Right to Prepay. -- The mortgagor(s) may prepay
any lcan without penalty at any time. The pavment of any
fees. or charges, such as a termination fee, that cotherwise
would be due at maturity without prepavment shall not bhe
considered a penalty.

6.2. Attachment Prcohibition. -- A lender shall not use
or attach any property or asset of the mortgagor except the
razl property securing the reverse mortgage lcoan in
satisfaction of a reverse mortgage cbligatiocon.

5.10. Late Payment. ~- In the event that a lender
fails tec make or remiti to the mortgagor(s) any payment
reguired under anv loan within fifteen (15) davs of its due
date, the lender shall forfeit the interest that would have
been earned on the outstanding loan principal for the entire
period during which payments were suspended, ceased or made
late, and may be subject to other penalties as prrovided for
in chapter 312 ¢f the West Virginia Code.




6.11. Counseling and Information Services. -- All
lenders sghall deliver to all appllcants a statement prepared
by the West Virginia division of banking on .the advisabkility
and availabkility of indeperident counseling and information
services. Im addition, no reverse mortgage lcan commitment
or approval_shall be dssued by a lender until the applicant
presents a written statement that the terms of the reverse
mertgage loan have been explalmedroy an’ attorney, a housing
and urban developneﬁt certified counselor or any other
counseling service as indicated on the statement supplied by

the West Virginia divigion of banking.

6.12. Reappralsal Recuests. -- At the end of the term
of a reverse mortgage loamn, the mortgagor (s) may request
that the resal preperty securing the loan be reappraised to
increase the pavmenis made to the mortgagor(s) or to axXtend
the loan term. The redppbraisal may be performed at the
lender’s sole discretion. In all cases, the lender may
require the mortgagor(s) to pay the cost of the reappraisal
in advance. In the event the value of the propgrty has
increased, the lender may chose to increase the leoan
payments or extend the lcan term where agreed to by the
nertgagor (g) subject to the fcllowing:

6.12.a. The loan-to-value ratio: lLimitations, as
determined pursuant to thls rule as oi,uhe,dabe on which the
increase or extensicn would begin, shall not be exceeded;
and -

6.12.2. Any existing lnsurance coverage shall be
increaszsed to insure the additional amounts to be due.

The mortgagori{s) shall execute all documents reasonably
regquested bv the lender and pay all reasonable closing costs
associated with the increase in.pavments or the extension of
the lcan term provided that the costs have been p?eVLOusly
disclosed in writing to the mortgagor(s) .

6.13. TReserve Account. -- The lender and the
mortgagox(s) may agree in writing to establish a reserve
account which may be drawn upon by the mortgagor(s) or the
mortgagee to maintain the structural integrity of the real
property, to pay real estate taxes or the premium on any
required insurance or for any personal expenses of the .
mertgagori(s). The reserve account may bear intexrest at a
rate that is different from the interest rate on other
advances made. pursuant to the terms of the reverse mortgage.
A lender may only charge interest on advances actually made
from the reserve account and not on the entire balance in
The reserve actount.




5.14. Security Agreement Regquirements. --~ The zecurityv
agreement ghall include the fcllowing:

6.14.a. a list of events which could result in
termination of the reverse mortgage loan;

6.14.b. the lender’s obligation to notify the
mortgagor(s) in writing of any event that could lead to -
termination of the reverse mortgage loan pursuant to
subsection 9.1 and subdivision 9.2.b of this rule; and

6.14.c. the name of a third-party, if any,
designated by the mortgagor(s) to whom the lender is
obligated to send written notice of any event that could
lead To terminaticn cof the reverse mortgage lcan pursuant to
subsection 9.1 and subdivision 9.2.b of this rule.

6.15. Service of Foreclosure Documents. ~- The lenderxr
shall also provide a copy of all fereclosure documents
served on the mortgagor({s) to the third party designated in
the security agreement simultanecusly with service on the
mortgagor(s); or if the mortgagor has not named a third
party or i1f the third pariy can not be contacted, the lender
shall neotify in writing the County Clerk of the county where
the property is located of i1ts intent to commence
foreclosure proceedings.

€.15.a. If a third varty has been named but can
not be contacted, then the lender shall zause a notice of
the foreclosure to be published as a Class II legal B
advertisement in the county where the property is loccated,
and shall retain in its records an afifidavit of posting and
proof of publication of the notice.

6.15.0. If repayment i1s due as a result of the
death of the mertgagor({s), then the lender shall provide
notice in writing to the heirs, administrator, or executor
responsible for the property zrior to any foreclogure
actlon. This notice shall state:

£.15.b.1. the amount of the cutstanding
balance; '

6.15.b.2. that the debt nmust bes paid in full
within thirty davs of the repayment notice to prevent
foreclosure proceedings;

6.15.0.3. that the estate may elect to pay
the debt in £full prior to foreclosure and thereby satisfy
the reverse mortgage obligatlon;

6.15.».4. that it is the responsibililityv of
the estate, if 1t sco desires, to arrange and payv for an




appraisal of the property prior to sale or foreclosure, and
that the only asset of the estate which may be used by the
lender to satisfy the loan is the real property securing the
loan and any limitation thereon as may be provided for in
subsection 6.7 of this rule. The notice shall alsc state
that no deficiency judgment may be sought or granted in any
civil action involvipng a reverse mortgage.

§.16. Interest Accrual. -~ Interest shall only accrue
from the time monies are advanced to or orn behalf of the’
mortgagor(s). Accrued Iinterest may be added to the loan
nrincipal.

£.17. Conditions for Reverse Mortgage Loans that
Recuire Annuity Purchase. -- A reverse mortgage loan which.
provides for the purchase of an annuity shall comply with
the following conditicns as applicable:

£.17.a. The company that issues the annuity shall
hawve a rating of excellent or superior fxrom the A. M. Best
Company and shall be licensed by the State of West Virginia;
and

£.17.b. If z trustee holds the annuity in trust
during the life of the mortgagor(s), then

170 1. the trustee shall be a banking
organization or an insurance company which is incorporated,
chartered, organized or licensed under the laws o©f this .
state or any other state or the United States;

§.17.5.2 the trustee shall either appoint
the Secretary of State, or where the trustee ipstitution is
chartered under federal law shall apopoint its primary
federal regulatory agency, as agent for service of process
for any communicaticon concerning a reverse mortgage loan
made to a West Virginia resident;

£.17.b.3. the trust agreement shall provide
that it is governed by West Virginia law;

.17 .b.4. payments derived from the anhnuity
shall be paild bv the trustee or the insurance ccompany
directly to the mortgagor(s) irrespective of whether the
payment i1s made on behalf of the lender or investor; and

6.17.0.5. the mortgagor({s) shall have a
beneficial interest ir the trust irrespective of whether the
lender or investor also has a beneficial interest in the
trust.

10




§ 106-19-7 Additional features of reverse mortgage loans.

7.1. Escrow Account for Taxes and Insurance. —-- The
lender may maintaln an escrow account for purposes of paying
real estate taxes .and insurzance on, the real property
securing the loan. .The lender shall calctlate these
escrowed amounts in confoxrmity with the method provided by
federal laws, regulations, or guldellnes for other
residential mortgage lenders. T

7.2. ‘Shared Appreciation. =- The security agreement
may provide that the lender receive a percentage of the
future appreciation of the real property securing the loan,
i.e., “shared appreciation”, in addition to ox in lieu of
fixed or variable rate interest .. This appreciation shall
not be considerad . interest Zor purposes cf any law
regulating the maximum rate of interest which may be
charged, taken or received. Loans which contain “equity
participation”’ as provided for In subsection 6.7 of this
rule may net provide for any other forms of eqguity sharing
or shared appredliation.

7.3. Mortgagor’'s Right to Lifetime Possession. -
Except where the reverse mortgage has a set fixed term and
maturity date,. all mortgagor({s) shall retfain the right to
lifetime possessioq of the real property which serves as
security for the loan; as long as the real property remains
the mortgagor{s)’ orincipal residence and subject to the
conditions set forth in section 9 of this rule and W. Va.
Code § 47-24-4{(g).

7.4, Mortgage Insurance. =-- The mortgagoer{s) may elect
to maintain mortgage insurance for the principal and any
accrued but unpaid interest. The insurance shall name the
mortgagee—as beneficiary. This insurance may ot be
reguired by the lender as & cédndition for granting a reverse
mortgage loan. This insurance shall not be offered by the
lender where the ican is to be so0ld into the secondary
market and the lender has obtained a written commitment from
the investor prior to the loan closing to purchase the loan,
and has arranged for the delivery of the loan to the -
investor within forty-five dayvs of the lcoan ¢losing.

7.5. Lender’s Limited Wailver of the Right of _
Fereclosure. -- Prior to offering reverse mortgage loans,
all lenders shall prepare a form entitled “Lender’s Limited
Waiver of the Right of Foreclosure® for review and approval
bv the Commigsioner of Zanking to ensure that this document
sets fortn the termination events, as avnlicable, pursuant
to section 9 of this rule.and W. Va. Code § 47-24-4(g).

This document shall be executed by the lender in connection
with the c¢losing ¢i every reverse mortgage loan. The lender
shall furnish a copy ¢f the executed form to every ) o
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mortgagor(s) at cloging and shall keep the original form on
file for the life of the loan..

§ 106-18-8 HMaintenance of real property securing the
reverse mortgage loan.

8.1. Structural Integrity. —-- Mortgagor(s) shall be -
raeguired to maintain the structural integrity of the real
property securing the reverse mortgage loan in the same
condition as the property is in at the time of c¢losing or
after repalrs have been made for which funds have been
disbursed or set aside at cleosing for later disbursement.
For purposes of this section, repairs necassary to maintain
the structural integrity shall be limited to repairing
structural problems threatening the continued viability of
the structure as a residential unit and those matters which,
without repair, will threaten fo materially damage the
property or its market wvalue.

8.2. Lender Arrangement of Repalr to Maintain )
Structural Integrity. -- If the mortgageor(s) fails toc make a
repalr regquired to maintain the structural integrity of the
real preoperty in a timely manner, the lender may arrangs for
the repair and pay for it in the following wavs:

8.2.a. Iy deducting necessary amcounts from a
reserve Ifund;

8.2.b. by withholding from oné or more monthly
vayments otherwise due to the mortgagor(s) no more than 25%
of ezch of the monthly pavments; or

8.2.c. Dby adding the amount to the loan
principal.

If a reserve fund has been established for repairs,
then the lender must first deduct the repalr costs from that
fund before cheoosing whether to procesed according to the
provisiong of subdivision 8.2.b or 8.Z.c of this rule. If a
reserve fund has not kbeen established, then the lender may
choose whether to proceed according to the provisions of
subdivision 8.2.b or 8.2.c of this rule, c¢r a combination
thereof. '

8.3. Lender Must Notify Mortgagor of Repair. -- Prior
to making or -charging the mortgagor(s) for a repair - -
necessary. to maintain the structural integrity of the real
property, the lender shall notify the mortgagor(s) o¢f the
problem and, unless a threat of lmrinent danger te life or
propexrty exists, provide the mortgagor(s) ninety days in
which to make the repairg. If the repalrs are not complested
by the mortgagor(s) 1in . a gsatisfactory manner prior tc the




aend of the appropriate period, the lender may take those
steps as it views reascnably necessarv to maintaln the
structural integrity of the real propertv and charge the

-_——

mortgageor{s) for all reasonakble expenses. I an imminent
danger to life or property exists, the lender may proceed to
preserve the structural integrity of the real property on as

little as_ forty-eight hours notice to the mortgagor(s).

8.4. Lender Right to .Inspesct on Notlce. -- The lender
shall have the right to inspect the real property securing
the ican on seventy-twoe (72) hours notice to the mortgagor
but not more coften than is reasonably necessary Lo ensure
the contirued structurazl integrity of the real property.

§ 106-19-9 _ Terminatiocn of reverse mocrtgage loans.

9.1. Termiraition Due te Non-temporary Absences. -- A
reverse mortgage loan may pe terminated by a lender pursuant
to W. Va. Code § 47-24-4(g) {2) (B) where the mortgagor(s)
ceases to use the real property as hisg or her oprincipal
place of residence for more tham €0 consecutive days in any
365 day pericsd without notizZving the lender and making
arrangements satisfactory to the lender for the maintenance
of the real oroperty and the anticipated return of the
mortgagor(s). For purposes of this section the term
“principal place or residence” means the living and sleeping
gquarters of the mortgagor. The lender shall not
unreasonably withhold consent to the arrangsments made by
the mortgagor (s) pursuant to this section. o

$.2. Termination Due to Events Jecpardizing Lender’'s
Security. -- A reverse mortgage loan may only be terminated
by the lender pursuant to W. Va. Code § 47-24-4{g) (1} (D) for
the following events as specified in the loan documents:

€.2.a. the mortgagor(s) falls to pay real estate
taxes or maintain all ingurance regquired pursuant to the
security agreemsantc;

8.2.a.1. If the mortgagor(s) fails to pay
caxes or maintain all reguired insurance, then the lender
shall within ten business days of learning of such event,
give written notice of the failure to the mortgagor(s) and
the third-party, 1f any. designated by the mortgagor(s) to
receive notice of any event that could lead to termination.
If the mortgagor(s) has not named a third-party or i1f the
third-party can not be contacted, then the lender sghall give
writhen notice of the failure to the County Clerk of the
county where the property is located. The lender must give
the mortgager(s) thirty (30) calendar days to cure zuch
failure. In addition, the notice to the mortgagor(s) and
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the third party shall advise the movbgagor(s) cf his or her
right to cure the probhlem.

9.2.a.2. The failure to pay taxes or
maintain all reguired insurance shall not be construed to be
a termination event unless the lender has complied with the
provisions set forth in paragraph (1) of this subdivision. .

9.2.p. ‘the mortgagor{s)’ (i) filing a voluntaryvy
petition in kbankruptcy or effecting a prlan or other
arrangement with creditorxs under court supervisiom, (ii)
having an involuntarj petition in bankruptcy filed against
the mortgagor That is not discharged within 90 days after it
is filed, or (iiil) applving for cr permitting the '
appeintment of & receiver, trustee or custodian for the real
preperty securing the loan wiaich 1s not discharged within 90
days after the date of appointment. Provided, That the
appointment of a conservator, guardian, committee or other
fiduciary of the person to act on the mortgagor(g)’ behalf
in connection with a determination by a court that the
mortgagorisg) is incompetent will not terminate the loan; or

J=

9.2.¢c. the mortgagor(s) fazils to maintain the
structural integrity of the real property, as that term is
defined in section 8 of this rule. The lender is reguired
to make reasonable efforts to remedy any breach of
structural integrity prior to a termination of a reverse
mortgage loan under this gubdivision.

9.3, Notification in Writing to Mortgagor. -- The
mortgagor (s) or his or ner estate shall notify the lender,
in writing, promptly upon (i) the sale or other transfer of

title to the home securing the loan; (ii) upon the
mortgagor’s death, or 1i there i1s more than one mortgagor,
then upon the death of the last llVlng mortgagor; ~{iid)

the cccurrence cf any event listed in subsections 9 l or 9.2
of this section which would alisoc cause the loan to
terminate. oo

§ 106-18-~10 Permitted fees, costs and payments.

10.1. Pearmitted Initial Fees and Charges. -- Qther
than principal, interest, shared appreciation and eguity
participation, lenders may only charge, in comnection with
the origination of xzeverse mortgacge loans, the following
feeg, costs and payments, as applicable, at closing. The
lender before assessing the charge shall disclose the
charges Lo the mortgageor(s) pursuant to section 11 of this
rule:
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10.1.a. an application fes, which may be collected
prior to closing, as limited by the provisions cof subsection
6.5 of thig rule;

i0.1.b. a loan origination fee not to exceed two
points based on the value of the real property securing the
reverse mortgage loan at the time of loan closing;

i0.1.c. the cost of decument preparation which is
reasonably related to the serV'ces provlded as incurred and
paid to a third-party provider:

10.1.4. . the cost of aporaising or su?veying the
property as incurred and paid to a third- party provider;

10.1.e. the cest of 2 title examination, an
abstract of title or title insurance a3 incurred and paid
to a third-party provider; : ’

i0.1.f. the cost of a tax.search for tax liens
exigting at the time of clos_ng if the search is not
included in the title examinaticn as the cost is incurred
and raild to a third-party provider;

10.1.g. the pavment o discharge any existing
liens on the real property securing the loan as incurred and .
raid to a third-party;

10.1.k. the cost of recording the reverse mortgage
loan as incurred and pald to a third-party:

10.1.1. the cost of actual attornsy’'s fess
charged to the lender in connection with the closing cof the
loan as incurred and paid to a third-party provider;

10.1.J. the cost of a credit report as incurred
and pald to a third-party mrovider;

i0.1.k. the cost of a flood zone zearch as
incurred and pald to .a thizd-party provider;

10.1.1. the cost of an inspection to be paid in
connection with tha origination of the locan but nbot
subseguent to the loan closing as incurred and paid to a
third-party provider; -

10.1.m. the vzavment tc purchase an anndlty as
incurred and paid te a third-party;

10.1.n. the pavment for any repalrs contracted
for at or before the lcan closing, irrespective of whether — -
the repalrxs ars completed at Time of c¢losing or whether the




funds are held in escrow ag the payments are incurred and
paid to a third-party;

10.1.0. a one-time pavment Zor a tax reporting
gservice as incurred and pailid to a third-party;

1¢.1.p. the cost of purchasing mortgage insurance
as ilncurred and paid to a third-party provider;

10.1.¢. the payment cof real estate taxes and
property insurance as incurred and paid to a third-party;
and ' - - ' )

10.1.x. the cost of mortgage broksesrage gervices,
not to exceed three peints based on the value of the real
property securing the reverse morigage leoan at the time of
loan clesing as incurred and paid to a third-party provider.

10.2. Subsegueriit Permitted Fees and Charges. -- During
the. life of the loan, lenders may charge the following fees
or require the mortgagor (s} to incur the following costg or
payments:

10.2.a. the cost of purchasing any additicnal
mortgage insurance as agresd to by the parties;

10.2.b. the costs to maintalin the structural
integrity of the . real property securing the loan in
accordance with section 8 of this rule:

10.2.¢. the costs of any appralsal for the

subsectlion 5.12 of this rule:

10.2.4d. the pavment of real estate taxeg and
property insurance;

10.2.e. a monthly gervicing and administrative
fee of not mere than $30 as agreed to by the parties.

10.3. Termination Fee. -- At termination of the loan,
lenders may charge & termination or maturity fee which shall
be the actual cost of arranging for the sale or foreclosure
of the real property securing the lcan. The fee may include
actual broker’'s fees, advertising costs, moving and storage
coste, and legal and other fees representing actual fees or
costs charged to the lender.

10.4. Fees for Escrow Account Impermissible. --
Lenders may not charge any fLfeez for the establishment,
maintenance or terminaticn of an escrow account with respect
Lo any reverse mortgage loan.
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§ 106-19-11 Required disclosures for reverse mortgage
loans.

11.1. Disclosure Requirements. -- Prior to accepting
an-application for any loan, but in any event priocr to a
lender accepting an avplication fee, a lender must disclose
to each loan applicant the following information, as 1s

relevant to the type of loan being offered:

.l.a. The followirng notice, or a similar notice
s : ,

YOU SHOULD CONSULT YOUR TAX, LEGAL OR FPINANCIAL
ADVISERS OR CONSULT WITH APPROPRIATE AUTHORITIES
REGARDING ENTITLEMENTS AND TAX AND ESTATE PLANNING
CONSEQUENCES OF A REVERSE MCRTGAGE LOAN.

In addition, the lender ghall furnish the applicant
with & statement prepared bj the West Virginlia Division of
Banking concerning the aval lab_l;ty cf independent
counseling and information services;

ii.1l.b. The lender’'s toll free telephone number
and the mam& of a person Lo whom aDDllcanuS and mo:tgagors
may address guestions, comments or complaints;

11.1l.2c. A notice that the mortgagori{s) or
applicant can submit written complaints te the West Virginia
Division of Banking, State Capitol Complex, 1900 Kanawha
Boulevard East, 2uilding 3, Room 311, Charleston, West
Virginia, 25305-0240; . -

11.2.d4. The events which would terminate or
accelerate the lcan and an explicit warning, if applicable,
that the mortgagor(s) may be compelled to move cut of his or
her home at the expiraticn of the.loan term or upon
acceleraticn of the lcan; .

11.1.e. That the lcan, if applicable, provides
for the lender fto rédeive a percentage of the future
appreciated value of the vproperty, i.e., “shared
appreciaticon®, what that pexcentage is, and the lender’'s
methed of calculating that amount. In addition, the lender
shall pvrovide both a narrative explanation and an example of
the application of its. methodology in determining the
amount. This exampls nust use as its projected real estate
appreciation or depreciation rate for home prices the-
avarage of the vearly changes in the Consumer Price Index
for Shelter for the South Region of the United States for
the eight years precedi ing the year in which the loan is
made; -
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11.1.£f. That interest accrues from the time
monies are advanced to or_.on behalf of the mortgagor(s) and
whether accrugd interest is added to the loan principal;

11.1.g. That the only asset of the mortgagor(s)
which may be used by the lender to satisiyv the loan is the
real property. securﬂng the loan and any limitation thereon
as may be provided for in subsection 6.7 of this rule. No
deficiency judgment_may be sought or granted in any c¢ivil
action involving a reverse moritgage;

11.1.h. That the lcocan may pe prepald at any time
without penalty. The lender shall specify how the value of
the home at the time of prepavment will be determined and
the method by which the then outstanding loan balance will
be prepald; )

.14, All fees, costs and payments to be paild
by the morbdaQO?(s} and whether the application fee, loan
criginaticon fee, and/or broker fees are non- refundable;

11.1.5. The mortgagoxr(s)’ right to designate a
third party whom the lender would notify in"writing of anv
event that could lead to termination of the loan and to whom
the lender must furnish a copy of any foreclcsure documents;

11.1.k. A description of any conditions or
limitations in comnection with the refinancing or extension
aof any loan, and i1f applicable, the mortgagor(s)’' right to
refinance or extend the loan; :

11.1.1. The Interegt rate(s) to be charged cn the
outstanding principal under any loan and whether the rate{s)
are fixed, wvariable or both, In addition, in & term loan
with a fixed rate of initerest, the lender shall disclose the
total interest. payable on the lcan principal, assuming
maturity of the lcan at expiration of the term. In a term
loan with a variable rate of interest, the lender shall
disclose the estimated total interest payvable on the loan
principal using the vearly average of the base index and
margin chosen by the lender Zor the eight year period
preceding the loan closing and assuming the maturity of the
locan at expiration ¢f the term. For Lenure revarse mortgage
loans, the same disclosures shall be made, except that
maturity shall be assumed to ogccur at the actuasrial life
expectancy of the mo*tgaﬂo or, 1f there is more than one
mortgagor, the yvounger of the mo*tcadorsh

11.1.m. The feollowing notice, or a similar notice
to like effect: -

THE LENDER MAFING THIS REVERSE MORTGAGE LCANS IS
IN COMPLIANCE WITH THE CRITERIAZ TSTARLISHED BY THE
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COMMISSIONER CF THE WEST VIRGINIA DIVISION O
BANKING FOR THE MAKING OF SUCH LOANS. ;- '

11.1.n. ZIf applicable, the availability of an
annuity, whether an annuity will be required, and i1f there
is an annuity, when the annuity payments will commence, who
will own the annulty and the affiliation, if any, between
the lender and the company from which the annuity is
purchased;

11.1.o. Whetkher an escrow account will be
egtablished, for what purposes and when the escrow account
will be terminated; '

11.1.p. Whether a reserve fund will be
established and for what purposes;

11.1.g. Whether and what type(s) of insurance.
will be reguired and thke cost ¢f any premiums;

11.1.xr. Whether the mortgage broker or any entity
acting in a mortgage brokerage capacity. as a general
business practice, utilizes the services of two or fewer
lenders, and if so, the name{s) of the lender(s):

11.1.s. If applicable, that the lcan provides for
the lender to receive “egquity participation”, the maximum

total percentage obligation of the mortgagor{s) toc the
lender arising from the Teverse mortgage lcan, the minimum
amount due at closing, 1f any, and what is included and what
le excluded frdm these amounts. In addition, the lender
ghall provide both a narrative explanation and an example
demonstrating eguity varticivaticn; and shall, 1f
applicable, provide an explanaticon and demonstration of
anticipated shared appreciation; and

11.1.t. Anyv zdditicnal information as the lender
believes appropriate, as long as the infeormation is
complete, accurate and not misleading.

11.2. Digclogure Recuirement Proceduras. — The lender
shall furnish the information reguired by subdivisions
11.1.a through 11.1.¢ of fhisz subsection to the mortgagor(s)
on a separate gheet. The information set forth in
gsubdivisions 11.1.d threough 11.3.f must bhe furnished by the
lender to the meortgagor(s) on a _separate sheset and in bold
tvpe.

11.3. Counseling Information. -- Prior To an
applicant’s receiving counseling pursuant to subsection
£.11 of this rule, the lender shall furnish for term loans,
a schedule of estimated payments to the mortgagor(s) and the
total payment in deollars over the term of the loan. For
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fTenure lcoans, a £chedule of estimated payvments to the
mortgagor (s) shall be fuxnished. The lender shall label the
gchedules as “estimates”. The lender zhall make the

foregoing disclosure prior “to or 51multaneOley with the
approval of the aDDllcazlon.

11.4. Notice_ in Writing Regarding Move-out. -- Six

months prior toe the end of & ferm loan, the 1ender shall
digclosgse, in writing, if applicabkle: .

11l.4.a. that the mortgagor(s) is responsible for
making real estate tax and insurance payments; and

11.4.b. that the mortgagor(s) will have to wvacate.

hig or her home upon the expiration of the term and the
exact date that the move-out is regquired.

§ 106-19-12 Availability of reverse mortgage loans.

12.1. &advertising and Promdticonal Materials. --
Lehders shall maintain copies of all advertising and
promotional materials for all rew erse,mortgage loans for a
veriod of two years commencing from the first date that the
material was used to soliclt reverse mortgage loans.

12.2. Retention of Applications.-- Lenders shall
maintain an application log for all applicatiorns. In
addition, the lender shall maintain rejected mortgage
applications fileg for a minimum of twenty-f£ive months from
the date of notice oI the rejection.

§ 106-19-13 Administrative penalties and hearings.

13.1. Disciplirery Action. -- Any perscn may be
sukbject te disciplinary action as may be determined toc be
aDDroprlabe by tqe Commissioner of Bank“ng or the West
Virginia Board of Banking and Financial Institutions for
violations ¢f this rule or the reverse mortgage laws as

provided in W. Va. Code § 47-24- g{a}. The penalties may
include civil money penalties where imposed by a court or
otherwigse agreesd to by the paxties. It shall be a viclation

of this rule to engage in a pattern of conduct that
demonstrates the lernder’s gross incompetence or dishonesty.
Such conduct includes, but is notft limited to, a pattern of
unjustified late payments, the failure to provide proper— -
disclesures, the receipt of unauthorized fees, the failure
to maintain the reguired line of credit, any viclation of
the procedures set forth in this rule, and the failure to
perform all regquired dutieg in an honest, falr and
reasonable manner, -
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13.2. Administrative Hearing. - Prlicr te the
Commissioner of Banking revoking a lender’s license, charter
or approval to make reverse moritgage loans pursuant to
section 4 of this rule, he or she shall hold an
administrative hearing. Revocation may alsc bes oxrdered
after an administrative hearing by the West Virginla Beard
of Banking and Financial Institutions.

§ 106-19-14 Special provisions regarding pavment of real
estate taxes and ilnsurance.

14.1.. Insurance Selection. -- Morigagor(s) shall have
the right to choose a proveriy insurer{s) subject to the
lender’'s consent which shall not be unreasonably withheld.
If the mortgageri{s) fails to choose a property insurer(s) in
a timely manner or 1f the insurer(s) 1s not acceptable to
the lender, then the lender may insure the property with a
carrier of its choice. .

14.2. Advance Funcs for Taxes and Insurance. -~ If
there ig no escrow account, then the lendexr may advance the
funds necessary to pay Ifor insurance coverage or to pay real
estate taxes and to reimburse itself in the fcollowing ways:

14.2.a. by dacducting necessary amounts from a
reserve ITund; ' ;

14.2.b. by withholding from cne or more monthly
payments otherwise due ito the mortgagor(s) no more than 25%
of each monthly payvment: or o

id.2.c. by adding the zmount to the leoan
principal.

If a reserve fund has been established, then, to the
extent posgible, the lender must reimburse itgelf from such
fund before choosing subkdivision 14.2.0 or 1l4.2.c above. IE
a reserve fund has not beesn estabkbliszhed, then the lender may
choose whether Lo procead according to subdivision 14.2.b or
14.2.¢c or a combination of these subdivisions.

§ 106-19-15 Aggregate loan limits for certain lenders.

15.1. Aggregate lozpn limits. -- No West Virginia
state-chartered bhank or credit union shall retain as an
asget reverse mortgage leoans in an aggregate amount
exceeding ten percant of the ingtitution’s capital,
undivided profits and surplus.

15.2. _.Amount Explanation. --

For purposes of complying
with thig section, the amount of =ach

raverse mortgage loan
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ghall be considered to be the loan balance at anticilpated
loanm maturity which 1s rnot guarantesd or insured as toe loss
of principval by the Uniced States government or an agency
the federal government.
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Promulgation History of Rule Series 1, 3, 4 and 19 of Title 106 CSR

Date

July 19, 1996-- . Filed Notice of a Comment Period on Proposed Rules (FORM 2)
Proposals to amend Rules 1, 3, and 4; Delete Rules 2,5and §; and
to create a new Rule 19 to regulate reverse mortgages.

Comment period runs from 7/19/96 to 8/19/96.

August 28, 1996--  Filed Notice of Agency Approval of Proposed Rules (FORM 3)
Approving proposal to amend Rules 1, 3, and 4; Delete Rules 2, 5
and 8; and to create a new Rule 19 to regulate reverse mortgages.
[Note: the text of Rule 8 was largely being transferred to Rule 1 as
amended; while small portions of the text to Rules 2 & 5 were
being transferred to Rule 4 as amended].

December 2, 1996-- Legislative Rule-Making Review Committee (LRMC) hearing on
proposed Banking rules.

December 19, 1996-- Notice of Action by LRMC approving Rules 1, 3, 4 and 19 as
maodified; and Rules 2, 5, and 8§ as submitted for deletion.

December 20, 1996-- Filed Notice of Rule Modification of a Proposed Rule for Rules 1,
3,4 and 19, (FORM 4)

February 21, 1997-- In response to LRMC’s counsel’s direction for procedural
efficiency, the repeal of Rule 8 was incorporated into the
amendments to Rule 1, and the repeal of Rules 2 & 5 were
incorporated into the amendments to Rule 4. Filed Notice of Rule
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March 3, 1997--

March 28, 1997--

April 20, 1997~

Modification of a Proposed Rule for Rules 1 and 4 (FORM 4).
Submitted letter withdrawing filing for deletion of Rules 2, 5 and
8.

SB 157 introduced and referred to the Senate Judiciary Comumitice
Committee substitute for SB 157 reported by Senate Judiciary
Committee. Provides for approval of 106 CSR §§ 1, 3,4 and 19 as
fiied.

SB 157 passed Legislature.
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