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TITLE 106 Cdep 4 ] 30 A 'SR

LEGISLATIVE RULES
COMMISSIONER OF BANKING

SERIES 9
RULE PERTAINING TO THE LEGAL LENDING LIMIT

§106-9-1. General.

1.1 Scope. - This rule egtablishes the general
mathod for implementing West Virginia Code § 31a-4-25; it
applies to all loans and/or extension of credit made by
state-chartered  banking institutions and thelr domestic
operating subsidiaries. . This rule does not apply to loans
made Dby a state-chartered banking institution to its
affiliates (as that term is defined in subsection (b) (1) of
Section 232 of the Federal® Reserve Act (12 VU.S.C.
371c{b) (1))} or operating subsidiaries. West Virginia Code §
31a-4-26 and this rule are intended te prevent one (1)
individual, or a relatively small group, from borrowing an
unduly  large amount of the state~chartered  banking

ingtitution’s funds. .The statute and this rule are intended.

to safeguard the depositors of state-chartered banking
institutions by spreading the loans and/or extensions of
credit among a relatively large number ©of perscns engaged in
different lines of business.

1.2 Authority.-- WV Code §31lA-4-26(2) (3)
1.3. Filing Date. -- April 4, 1996
1.4 Effective Date.-- May 1, 18396

§106~9~-2. Definitions.
For purposes of this rule:

2.L. "Lwans and Extensions of Credit" means any direct
cr indirect advance of funds (including obligations of makers
and endorsers arising from the discounting of commercial
pPaper) to a person made con the basis of any obligation of
that person to repay the funds or repayable from specific
property pledged by or on behalf of a person.  "Loans and
Extensions of Credit" also includes a "Contractual Commitment
to Advance Funds" as that term is defined in section 2.4 of
this rule;




2.2. "Pergon" means an individual, sole
proprietorship, partnership, Jjoint wenture, assoclation,
socciety, firm, i1nstitution, syndicate, trust, estate,

usiness trust, pubklic or private corporation, nct-Ifor-
profit corporation, sovereign government or @ agenhay,
instrumentality, or political subdivision thereof, or any
gimilar entity or organization;

2.3  "Unimpaired Capital and Unimgaired Surplus"
means the amount of total egquity capital outstanding as
indicated in the bank’s most recent gquarterly report of
conditicn and income as filed with the Commissiocner of
Banking pursuant toc West Virginia Code § 312-4-19, plus
the zmount of the allowance for loan lesses, minus the
amount of goodwlll or cother nonmarketabhle intangible
assets inpcluded in that gquarterly report pursuant to
generaliy accepted accounting principles. Unrealized
gains and losses on the bank's securities and lican
portfoliocs  shall be included in the calculation of
total eguity capital to . tha extent reguired by
generally accepted accounting principles and applicable
federal or state law, rule or regulation; ’

2.4. "Contractual Commitment to Advance Funds”
means (a) an. obligation on the part of the bank to make
pavments (directly or indirectly) to & designated third
party contingent upon a default by the bank's customer
in the performance of an chligation under the terms of
that customer's contract with the third party or (b)Y an
obligation to guarantes or stand as sursty for the
benefit of a third party. The term incliudes, but is
not limited te, standby letters of credit (as defined
in sgectiom 2.5 of this rule), guarantees, »uts and
other similar arrangements. For purpdses of this rule,
undisbursed leoan funds zand loan commitments not vet
drawn upon but which the bank has through written
agreement obligated itself to disburse upon reguest are
contractual commitments to advance funds as defined in
this subsection. The . definition does nct include
commercial letters of credit and similar instruments
where the issuing banks expect the beneficiary to draw
upon the issuer, which do not "guarantee" payvment of a
money obligation, and which do not provide for payment
in the event of a default by the account party; and

2.5. A "Standby Letter of Credit" is any letter of
credit, or similar arrangement, however named OoI.
descxribed, which repregents an obligation to the
baeneficiary on the part of the issuer (a) to zrepay
meney borrowed by or advanced to or for the account of
the account party, or () to make payment on account of
any indebtedness undertaken by the '
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account party, or {c) to make payment on account of any
default by the account party in the performance of an
obligation.

§106-9-3. Limitations and Compliance.
3.1. General limitation.

The total loans and extensions of credit made by a
state-chartered banking institution to any one person
or common enterprise and not” fully secured, as
determined in az manner consistent with subksection 3.2
of this rule, shall not axceed fiftean percent of the
unimpaired . capital and unimpaired surplus of that
state-chartered banking institution initially
determined for the period that the loan or extension of
cradit iz made.

3.2. Additional general limitation; loans fully
secured by readily marketable ccllateral.

Where the total lcans and extensions of credit by
a state-chartered banking institution te any cons psrson
or commeon enterprise are fully secured by readlilwv
marketakble collateral having a market value, ag
determined by relizgbkle and continucuslyv available price
quotations, at least equal to the outstanding amocunt of
those loans and extensions, then the bank may provide
these leoans ox_ exitensions of up Lo ten percent of the
unimpaired capilital and unimpaired surplus of that

state-charterad ‘banking institution initially
determined for the.period that the loan or extension is
made. This limitation 1s separate from and in addition

to the limitation contained in subsection 3.1 of this
rule. ) -

3.3. Definition of readily marketable collateral.

For purposes of this rule, "Readilv Marketable
Collateral” means financlal 1nstruments and bullion
which are gsalable under ordinary clircumstances with
reasonable promptness atb a falr market value determined
by quotations kased on actual transactions on  an
auction or a similarly avallable daily bid and ask
price market. "Financial Instruments" include stocks,
notes, -bonds, and debentures traded on a naticnal
securities exchange, "OTC Margin Stocks" (as defined in
Regulation U of the Federal Reserve Board), commercial
paper, negotliable certificates of deposit, bankers’
acceptances and shares in money market and mutual funds
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of the type which isgue -ghares 1in which banks may
perfect a security interest. The  term “Financial
Instruments” doeg not include mortgages.

3.4. Compliance with West Vizginia Code §5 31la-4-
26(a) (2.

{z) Each loan or externsion of credit based on the
limitation contained in West Virginia Code § 31A-4-
26{a) (2) shall bhe secured by readily marketable
collateral having a current market walue of at least
one. hundred percent (100%) of the amount of the loan or
extensicn of credit at ail times. "Currenit Market
Value® means the bid or cloging price listed for an
item in a regularly published listing or an electronic
reporting service.

(b) Each bank must institute adeguate procedures
to ensgure that the collateral wvalue fully secures the
ocutstanding loan at all times.

{c) Financial ingtruments may be denominated in
forelgn currenciez which are IZreely convertible to
United States dollars. If collateral 1i1g denominated

and _payable in a currency other than that of the locan
or extension of credit which ‘it secures, the bank's
procedures nmust require that the collateral be revalued
at least monthly, using appropriate foreign exchange
rates, in addition to being repriced at current market
value. o :

(d) If collateral values £fall bkelow one hundred
percent (100%) of the outstanding loan, to the extent
that the lcocan 1is nc longer in conformance with this
section and exceeds the dgeneral fifteen percent (15%)
limitation, the locan must be brought inte conformance
within fiveé (5) busineszs days, except where judicial
proceadings, regulatory actions or other extraordinary
occurrences prevent the bank from taking action.

3.5 Material decline of unimpalired capital and
unimpaired surplus.

{a} Where there is a material decline in a state-
chartered Dbank's unimpaired capital and wnimpalred
surplus causing it to decrsase during any gquarterly

reporting veriod more than 20% from that amount’

reported in the bank's most recent report of income and
condition or causing 1t to decresase more than 30% in
any twelve month period, the bank shall review itsg
cutstanding loans and extensions and rTeport o the




commissioner ©of bhanking those loans and sxtensions that
exceed the limitations ©of this section using the bank’s

current re-evaluated unimpaired capital and unimpaired
surplus. The report shall detail the bank’s position
in each such lcan and extension. The commissioner mav,
within his or her discretion, regulire that thesge loans
and extensions be brought into conformity with the
bank’s current re-evaluated legal lending and
investment limitation.

(b) The commissicner of banking zetains the
authority to direct any state-chartered. bank to
recalculate its lending 1limits at more freguent

intervals than provided in this section and reguire all
outstanding loans and extensions . of credit to be
brought into conformance  with the re-evaluated
limitation in order to ensure a bank’'s safety and
soundness. In such cases, the commissioner will provide
the kank & written notice explaining briefly the
specific reasons why the determination was made to
require the more freguent calculations.

§106-9-4. Combining loans to separate borrowers.

4.1. General Rule. -- Loans or extensions of
credit to one (L) person will be attributed to other
Dersonsg,  for purposes ©If this rule, when:

(a) the proceeds of the lcans or extensions of
credit are to bhe used for the direct benefit of the
other person or persons or

(b} a "Common Enterbrlse” iz deemed to @ exist
between the persons.

4.2. Definition of a common enterprise.

{a2) Whether two (2) or more persons are engaged
in a "Common Enterprise" will depend upen a realistic
evaluation of the. facts and clrcumstances cf particular
transactions.

(b} Where the expected source of repayment fox
each loan or extension of credit is the same for each
person, a "Common Enterprise” will be deemed to exist
and the loans or extensions of credit must be combined.

(c) Where loans or extensions of credit are made
by persons who are related through commeon control,
including where one person is controlled by ancother
rerson, a "Common Enterprise’ will be deamed to exist
if the persons are engaged in interdependent businesses
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or there 1s substantial financizl interdependence amcong
them. A '"Common Enterprise" will be deemed to exist
when Ififty percent (50%) or more of ons person’s gross
receipts or gross expenditures (on an annual basis) are
derived from transsctions with one or more persons
related through common control (as defined in Section
4.2 of this zrule). Grosg recelipts and expenditures
include gross revenues/expenses, intercompany loans,
dividends, capital contributions, zand similar receipts
or payments.

(&) A "Common Enterprise’ will alse be deemed to
exist when separate persons borrcow from a bank for the
curpose ¢f acquiring & business enterprise of which
these perscons will owrt more than fifty percent (50%) of
the voting securities.

4.3 Definition of control. -— Tor the
purposes _cof Section 4.2(c) of this zxule, "Control"
shall be presumed to exist when:

(&) One or mdre perscns acting in concert
directly or indirectly own, control or have power o
vote twentv-five percent (25%) or more of any c¢lass of
voting securitlies of another gperson:

{(b) One or more persons, acting in concert,
control, in any manner, the election of a majority of
the directors, trustees or other persons exercising

gimilar functicns of another perscn; or

{c)y Any other clrcumstances exist which indicate
that one or more yersons acting in concert directly or
indirectly exerclse .a controlling influence over the
management or policles of another person.

8106~9~-5., Loans te corporations.

5.1. Definition of subsidiary. -- For purpcses of
this xrule, a corporation i1s a "Subsidiary"™ of any
person which owns or beneficially owns more than fifty
percent (50%) oI the voting stock of the corporation.
The ownership need not be direct. For ewample, if A
owng more than f£ifty percent (50%) of the voting stock
of Corporation X which, in turn, owns more than fifty
percent (50%) of the woting stock of Corgporation Y,
Corporation ¥ would be considered a subsidiary of both
A and of Corporation X. )

5.2.. Gensral rule. -- Loans or extensions of
credit to a person and its subsidiary or to
subsidiaries of one person need not ke combined where
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the state-chartered banking institution has determined
that the person and subsidiaries involved are not
engaged in 2 "Common Enterprise” as that ferm is
defined in Secticn 4.2 of this rule.

5.3. Exceptions. - Notwithstanding Section
5.2 of tkis rule, loans or extensions of credit by a
gtate-chartered banking institution to a "Corporate
Group" may not exceed Ififty percent (50%) o¢f that
state-chartered  banking institution’s unimpaired
capital and unimpaired surplus. This aggregate
limitation applies only to loans made pursuant to West
Virginia Ccde § 31a-4-26{a) (1} and (2). E "Corporate
Group" includes a person and all of its subsidiaries.

§106-9-6. Loans to partnerships, joint wventures, and
associations.

6.1. General rule. -— Loans or extensions of
credit to a partnership, Jjoint venture or assoclation
shall, for purposges of this rule, be congidered loans
or— extensions of «credit to each member of the
partnership, Joint venture or association.

§.2. Attributing. -- . Loansg or extensions of
credit to members of a partnership, Jjeoint venture or
asscciation shall, for the purpcse of this zrule, be
attributed to the partnership, joint wventure or
association where one or more of the tests set forth in
section 4 of this rule are satisfied with respect to
ocne or more members. However, loans to members of a
partnership, joint venture or association will not be
attributed to other members o©of the partnership, joint
venture or assoclation under this subsection unless one
or more of the tests set Zorth in section 4 of this
rule are satisfied with respect to the other members.
The tests set forth in section 4 of this rule sghall be
deemed to -be gatlszsfied when loans or extensions of
credit are made to members oI a partnership, Jeoint
venture or asgsoclation for the purpose of purchaging an
interest in the partnershin, Joint venture oxr
assoclation. '

6.3. Exception.-- The *ule set forth in Section
6.1 of this rule ig not applicable to limited partners
in limited partnerships or to members of Jjoint ventures
or associlations 1f the pariners or members, by the
terms of the partnership or membership agreement, are
not to be held liable for the debts or actiocns of the
vartnership, Jjoint venture or asspciatlion. However,
the rules set forth in Section 4.1 of this rule are
applicable to these partners or members.
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§106-9-7. Exceptions to the lending limits.

7.1. Discount of commercial or business paper.-- West
Virginia Code.§ 31a-4-26(a) (4} (A) provides that:

Loans or extensions of credit
arizing from the digcount of
commercial or business paper
evidencing an obkligation to
the perscon negotlating 1t with
recourse shall not bhe subject
to _any limitation kased on
capital and surplus.

{(a) This exception appllies to negotiabls wpaper
given 1in pavment of the purchase price of commoditiss
in domestic or export transactlions purchased for resale
or tc be used in connection with the fabrication cof a
product or to be used for any other business purpose
which mav reasornably bhe expected to provide funds for
payment oif the paper. Lozang or extensions of credit
arising from the discount of paper of the kind
described in this subsection must kear the full
recourse endorsement of the owner. However, lLoans or
extensions of credit arising from the discount of such
paper in. export transactions. may be endorsed by the
owner without recourse or with limited recourse, or may
be accompanied by a separate agreement for limited
recourse: Provided, That 1f transferred without £full
recourse, the paper must ke supported by an assignment
of appropriate insurance covering the political, crsaditc
and transfier risks applicable te the paper. Insurance
provided by the Export-Import 2Bank or the Foreign
Credit Insurance Association 1s considered appropriate
for this purpose. Loans or exXtensions of credit based
on this exception are not subject to any limitation.

{b} Since the reason for the unlimited credit
under this esxception is that the paper arises from the
sale of a commodity which may reasonably be expected to
provide funds for payment of the paper, failure to pay
either principal or interest when due removes the
reascon for unlimited credit. Therefore, although the
line of credit to the maker vr endorser should not be
classified as excessive Ly resasons of the default, the
vaper on which the default has occurred must thereaftar
be taken i1nto consideratiocn in determining whether
additional loans or extension of credit may be made
within the limits of West Virginia Code § 31a-4-26(a).
The same principles ©Ff disgualification from the
exception applies to any renewal or extension of either
the entire loan or an installment of the loan.




7.2. Bankerg’ acceptances. -~ West Virginia
Code §21A-4-28(a} (4) {(B) provides that:

The purchase of bankers'
acceptances of the  kind
described in section thirteen
of the Federal Ressrve Act and
issued by other banks shall
not be gubject to anv
limitation based on capital
and surrplus.

(a) This exception permits the purchase by a
state-chartered banking instituticon without limitation
of bankers' acceptances created by other |lbanks:
Provided, that the acceptances are of thne kind
described in 12 U.S.C. § 372 (eligible acceptances).
Loceptances cther than those described in 12 U.S.C. §
372 must be included within the purchasing state-
chartered bkanking imnstitution’s lending 1limit tec each
acceptor bank.

() The limits under which a ..state-chartered
banking institution may itself accept drafts eligible
for rediscount are contained in 12 U.S8.C. § 372. These
limits arxe distinct from the limits under West Virginia
Code § 212-4-26{(a). Acceptances by a bank of
"Ineligible” drafts, i1.e., time drafts which do not
meet the requirements ifor discount with a  Federal
Reserve Bank, are subject to the limitations of West
Virginia Code § 21la-4-Zs(a).

{(c) During any period within which a state-~
chartered banking institution holds its own
acceptances, eligible or ineligible, having given wvalue
therefore, the amount given is cornsidered, for purposes
of this rule, to bhe a loan or extensicn of credit to
the customer for whom the acceptance was made and is
subhject to the lending limits. To the extent that a
loan or exXtension ©f credit created by discounting the
acceptance 1s covered by a bona £ide participation
agreement, the discounting bank need only consider that
portion of the discounted acceptance which it retains
as being subject to the limitations of West Virginia
Code § 31a-4-26({a). ' -

7.3. Loans secured by bills of lading or warehousse
receipts covering readily marketable staples. --

(a) The total lcocans and extensions of credit made
by a state chartered banking institution to any one




person or common enterprise may exceed fifteen percent
of- the unimpaired <Tapital and unimpaired surplus of
that state chartered banking institution at the itime
the loans or =xXtensions of credit are made 1f they are
fully secured by bills of lading cor other dJdocuments
giving a lisn on readily marketable staples, as
determined in a manner congigtent with “subdivision
7.3(b) of this rule, notwithstandin the collateral
regquirements in subsection 3.2 of this rule:

() Where the total lcans and extensions of credit
Ly a state _chartered banking institutlon to any one
Derson or common enterprise are fully secured by bills
of lading or other documents giving a lien on readily
marketable staples the market wvalue of which at all
times eguals or exceeds one hundred fifteen percent
(115%) of the outstanding amount of .such loans or
extensions of credit, the bank may provide such locans
or extensiocns of up Lo twenty percent (20%) of the
unimpaired capital and uanimpaired surplug of that state
chartered banking institution. This limitation is in
addition to the limitation contained in subsection 3.1
of this rule. ‘The total amcunt allowed under this
provision. may thus ncot exceed thirty-five (35%) of a
bank’s unirpaired capital and unimpaired suzplus (viz,
20% + 15%).

{c) The maximum term ©f a loan or extensgion of
cradit extended under sukdivision 7.2{(bh} of this zrule
shall be ten {(10) months.

{(d} A "Readlly Marketable Staple" means an article
of commerce, agriculture cor industry of such uses as to
make it the subject cf dealings in a ready market with
sufficiently irequent price guotations as to make the

price ezsily and definitely ascertalnable, and the
staple i1tself easy to sell at any time at a price
determined in an organized market. Staples eligible

for this exception must bhe nepperishable and must be
fully covered by insurance when insurance 1s customary.
This excepticin is intended to apply primarily to basic
commodities, such as wheat and other grains, cotton,
wool, and basic metals such as tin, copper, lead and
the like. Whether =z commeodity 1s readily marketable
depends upon existing conditicns and it 1s possible
that a commodity that qualifies at one time may cease
to qualify at a later date. Febricated commcdities
which do not. constitute standardized interchangeable
units and do not possess uniformly broad marketability
do not gqualify as readily marketable staples.

() Commodities sometimes fail to gqualify as
nonperishable bhecause oI the manner in which they are
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handled or stored during the life of the loan or
extension of credit. Accordingly, the lending bank must
determine the guestion as to whether a staple is
nonperishable on a case-hy-case basis.

(£) The important . characteristic of warshouse
receivts, order bills of lading or other similar
documents is that the holder of the documents has
control of the commodity and can obtain immediats
possession. (However, the existence of brief notice
periods or similar vrocedural regulrements under state
law, for the disposal oi. the collateral will nct affect
the eligibility of instruments £or this exceptlon.)
Oornly documents with these characteristics are eligible
gsecurity for loans under this exception. In the event
of default on a loan secured by such documents, the
bank must be  in a wposition teo. sell the underlving
commodity and promptly transfer title and possession to
the purchaser, thus being able to _protect itself
without extended litigation. Generalily, dJdocumenis of
title qgqualifying unider the Uniform Commercial Code [W.
Va. Code § 46-1-201] are "Similar Documents" cualifving
for this exception.

{g) rField warehouse racelpts are an acceptable
form of collateral when they are igsued by a duly
bonded and licenszed . grain elevator or warehouse having
exclusive possession and control cf the commodities
even though the grain elevator or warehouse ig
maintained on the commodity owner's premises. '

(hy Warehouse receipts issued by the borrower-
owner which is a grain elevator or warehouse company,
duly Dbonded and licensed and regularly inswvectad by
state and federal authorities, may be considered
eligible collateral under thisg exception only when the
receipts are reglistered with an independent registrar
whoge congent is reguired before the commodities can be
withdrawn from the warehouse. '

(1) If collateral wvalues fall helow the levels
required by subkdivision 7.3(b} eof this rule, o the
extent that a lcocan 1s no longer in conformance with the
collateral requirements and exceeds the general fifteen
percent (15%) limitation, the loan must be brought into
conformance within £ive (5) business days, except where
judicial proceedings, regulatory actions oxr other
extracordinary occurrences prevent the bank from taking
action.

7.4. Loans secured by obligaticns of the United
States and West Virginliz. -~ -West Virginia Code § 31a-
4-26(a) {4) (D) provides that:

|
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Loans or extensions of credit
secured by bonds, notes,
certificates of Iindebtedness
oxr treasuryvy bills of the
United States or by other such
ocbligations Zfully guaranteead
as to principzl and interest
by the United States or by
bonds, notes, certificates of
indeptedness which are general
obligations of the state of
West Virginia or by cther such
obligations £fully guaranteed
ag to principal and interegt
by the state of West Virginia
shall not be subject to any
limitation based on capiltal
and surplus. ) -

{a) This exception applies onlv to the extent
that lecans or extensicns of credit are fully secured by
the current market. value oi obligations cof the United
States or -the state of West Virginia or guaranteed by
the United States of the state of West Virginia.

() If the market value of the collateral
declines to the axtent that the loan is no longer in
conformance with this excernticon and exceeds the general
fifteen percent (15%) limitation, the locan must be
brought into conformance within five (5) business days.

7.5. Loans to ¢or guaranteed by a federal agency or
the state of West Virginila. - Wast Virginila Code §
31a-4-26{a) (4) (BE) o»provides that:

Loans or extensions of credit
Lo or secured by unconditional.

fakeout commitments or
guarantees of any department,
agency, bureau, board,

commlssion or establishment of
the United States or of the
State oif West Virginiz or any
corporaticon wholly ovmed
directly or indirectly by the
United States shall not be
subject to any limitation
based on capital and surplus.

(a) This exception may apply to only that portion
cf a loan or extension < credit that is covered by a




federal govermment or state of West Virginia guarantee
or commltment.

{(b) Tor purposes of this excepiion, the
commitment or guarantee must be payable to cash or its
equivalent within sixty (60) days after demand for
payvment ig made.

{(c}) A guarantee or commitment i1s unconditional izZ
the protection afforded the bank 1is not substantially
diminished or impaired in the case of lecss resulting
from factors bhevond the bkbank’s contrel. Protection
against loss is not materizlly diminished or impaired
by procedural requirements, such as an agreement To
take over ornly 1in the event o¢f default, Iincluding
default over a. svecific period o0f Lime, a reguirement
that notificaticn of default ke given within a specific
pericd after its occurrence, or a reguirement of good
fzith o the part of the bank. i

7.6. Loans secured by segregated deposit accounts.
- West Virginia Code § 21A-4-26(a) {4)(F) provides
that:

Loans or extensions of credit
secured by a segregated
depeosit account in the lending

bank shall not ke subject to

any limitation based on -
cepital and surplus.

() The lending bank must ensure that a securlity
interest has been perfetted in the depeosit, including
the assignment of a specifically identified depcosit and
any other actions regquired by state law.

(b} Deposit accounts which may cgualify for this
exception iInclude deposgits 1n any Iform generally
recognized ag deposits. ~In the case o¢f a deposit
eligikle for withdrawal prior to .the maturity cf the
gecured loan, the bank must establish internal
procedures .which will prevent the release of the
security.

{(¢) A deposit which is denominated and payvabkle in
a currency other than that of a locan or extension of
credit . which 1t secures may be eligible for this
exception 1f 1t ig freely c¢onvertible to United States
dollars. The deposit. must be revalued at least
monthly, using appropriate foreign exchange rates to
ensure that the loan or extension of credit remains
fully secured. "This exception appllies to onlv that
porticon of the loan or extension of c¢redit that is
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covared by the United States dollar wvalue of the
deposit. If the United States dollar wvalue _of the
deposit falls to the extent that the loan is in
nonconformance with this exception and exceeds the
general fifteen percent . (15%) limitation, the loan mustc

be brought into conformance within five (5) business

days, except where Jjudicial proceedings, regulatory
actions or other extraordinary occurrences prevent the
bank from teking such action. This exception i1s not

authority for state-chartered bkanking institutions to
take deposits denominated. in foreign currencies.

7.7. Loans to depositeory institutions with the
approval of the Commissioner.--West Virginia Code §
31a-4-26(a) (4) (&) provides that:

Loang or extensions of credit
to any banking institution oxr
to any receiver, conservaior
or other agent in charge of
the business and property of
such banking institution or
other - federally insured
depogitory institution, when
such loans or extensions of
credit are _ approved by the
Commissioner of banking, shall
not ke subiect to. any
limitation based on capital
and surplus.

This exception 1s intended to apply only in
emergency Situatlons where  a state-chartered banking
institution is called upon to provide assistance to
another depository institution.

Tor purposes of . this subsection, depository

institutions means a ccmmercial bkank, savings bank,
trust company, sSavings agssoclation or credit union.

7.8. Discount of Installment consumer paper.

(&) Loazns and extensions of credit arising from the
discount of negotiable or nonnegotiable installment consumer
paper which carries a ~full recolurse endorsement oxr

unceonditicnal guarantee of any one personl Oor  Common
enterprise transferring the paper are subject under this
section te a maximum limitation egual to 10 percent (10%) of
the bank’s unimpaired capital and uninpaired surplus,
notwithstanding the collateral requirements set forth in
subsection 3.2 of this rule. This limitation is separate from
and 1irn addition to the amount alliowed under the bank’'s




general limitation set forth in subsection 3.1 of this rule.
Thus, the total amount allowable under this provisiocn may not
excead 25% of the bank’s total unimpaired capital and
unimpairad surplus. ' :

The unconditional guarantee may bz in the form of a

repurchase agreement or a separate guarantee agreement. A
condition reascnably within the powser of the bank to perform,
such as the repossession of collateral, will not be

considered fto make conditional an otherwise unconditional
agreementc.

{1) For purposes of this section of this rule only,
"Congumer" means the user of any préducts, commoditles,
goods, or services, whether lezased or purchased, and does not
include any person who purchases products or commodities for
the purpose of resale or for fabrication inteo goods for sale.

(2) For purposes o0i this section of the rule only,
"Consumer Paper” includes paper relating to automeobiles,
mebile homes, residences, office equipment, househeld items,
tuition fees, insurance premium fees and similar consumex
items. Als=o included lg paper covering the lease {(where the
bank is not the owner or lessor) ox purchase of equipment for
use.in manufacturing, farming, construction or excavation.

{b) Under certain circumstances, installment consumsar
vaper which otherxwise meets the reguirements of this sectiocn
will be consgidered a loan or extension of credit to the maker
of the paper rather tharn the geller or transfieror of the
raper. Specifically, where (A) through a review of the
bank's files 1t has bkeen determined that the financial
condition of each maker 1s reasonably adequate tec repay the
loan or extension of credit and (B) an officer designated by
the bank's Chailrman or Chief Executive Officer pursuant to
authorization by the board of directors certifies in writing
that the .bank 1s relving primarily upon the maker to repay
the loan or extension of c¢redit, the lcocan or extension of
credit i1s subject only to the lending limits of the maker of
the paper. Where paper 1s purchased in substantial
cuanticies, the records, evaluation and certification may bs
in such form as is aporopriate for the class and guantity of
paper involwved. The bank may use sampling technigues, or
other appropriate methods, to independently verifv the
reliability of the credit infdrmation supplied by the seller.

7.9 Loans and extensions of <credit secured by
livestock. '

(a) The total loans and extensicns of credit made by a
state chartered barnking institution to any one perscn oOr
common enterprise may exceed fifteen percent o©f the




unimpaired capital and unimpalred surplus of that stats
chartered kanking institution at the time the lcans or
extensions of credit are made 1f they are fully secured by
documents or instruments securing title or giving a lien on
livestock, as determined in =a manner  consistent with
gsubdivision 7.5 (b) of this rule.

(b} Where the total locans and extensions cf credit by a
state-chartered banking institution te any one person or.
common enterprise are fully secured by:

(1) shipping documents or instruments transferring or
securing title covering livestock or giving a first lien on
livestock when the market value of the livestock securing the
cbhligation is not at any time less than one hundred fifteen

parcent (115%) of the face amount c¢i the obligation; or,

(ii1) discounted paper given 1in payment for livestock
by dealers, which carries a full recourse endorsement oxr
unconditional guarantee of the seller, and which is secured
by a first lien on the livestock being so0ld when the market
value of the livestock securing the opligation i1s not at any
time less than one hundred percent (100%) of the face amount
of the obligation; -

Then, the bank may provide those loansg or extensions of
cradit of yp to an additional ten percent of the unimpaired
capital and unimpaired surplus of. that state chartered
panking ingtitution caleculated at the time that lecan or
extension is made. This limitation is separate from and in
addition to the limitation gontained in gubsection 3.1 of
this rule. - i ' :

{c) "Livestock" as the term is used in this subsection,
includes dairy and beef cattle, hogs, sheep, goats, horses,
mules, poultry and fish, whether or not they are held for
resale.

(d) Banks must maintain in their Zfiles an inspection
and wvalustion report on _the livestock pledged, in order to
demonstrate compliance with thils subsection. The insvection
and wvaluation report should be perfcormed 2t least every
twelve (1lZ) months or more ifrequently as considered prudent.

(e} Liens on the livestock must be in a form which
allows the hank to maintain a perfected security interest in
The livestock under applicable state law.

(£) If collateral walues f£fall belcw the levels
regquired by subdivision 7.%(k) of this rules, to the extent
that the leoan iz no longer in conformance with the cellateral
requirements and exceeds rthe general fifteen percent  (15%)
limitation, the loan must be brought into conformance within
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thirty (30) business days, except where judicial proceedings,
regulatory actions or other extraordlnary cccurrences prevent ..
the bank from taking action.

7.20. Loans to Student Loan Marketing Association. --
West Virginia Code § 312-4-26(=2) (1) provides that:
Loang or extensions of credit to the Student Loan
Marketing Association shall pot be subject to any
limitation based on capital and surplus.

7.11. Loans to a corporation owning the property in
which that state-chartered bhanking insgtitution is located.
West Virginia Code § 312-4-26(a) (4) {K) provides that:

Loans or extensions of credit. to a corperation
owning the property in which that state-chartered
barking institution located, when tThat state-
chartered banking iIinstitutior has an unimpaired
capital and surplus of not less than cne million
dollarxs ($1,000,000) or when approved in writing
by the Commissicner of Banking, shall not be
subject to any limitation based on capital and

surplus.
§106-9-8. Miscellaneous.
8.1. Chligaticns of accommodatlion parties.- The

liability of a drawer, endorser or guarantor who does not
receive any of the proceeds, or the benefit of the procseds,
of the loan or extension of credit is not a loan or extension
of credit to such person for surpcoses of this rule unless one
cf the tests set forth in Section 4 of this rule 1is
gatisfied. _ _However, no person shall serve as an
accommodation party on loans exceeding fifty percent (50%) of
a state chartered banking institution’s unimpaired capital
and unimpaired surpius,

8.2. Sale o©of Zfederal ZIfunds and limitations on
interbank ligbilities. -

=] "Sale of Federal TFunds® means, Ifor purposes of
this subsacticn, any transacticon among depository
instituticons invelving the transfer of immediately available
funds resulting from credits %o deposit balances at federal
reserve banks or from credits to new or existing depcsit
balances due from a correspondent depeository institution.

() "Ceontinuing Contract" means, for purposez of this
subsection, an agreement that remains in effect for more than
ornie business day but has no specified maturity and requires
no advance notice for termination.
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() Sales of federal funds with a maturity of cne (1)
business dayv or urnder a ceontinuing contract ars not "“Loans
and Extensions of Credit" for purposes of this rule and are
governed Dby the guidelines set forth in Taderal Reserve
Board Regulation F [12 CFR 2067. T :

(d) Extensions of credit or sales of federal funds to
other banking or deposgitory institutions with a maturity of
more than one business day are subject to. the legal lending
limits generally set forth in West Virginla Code § 31a-4-
26{(a) (1) and (2).

5.3. Purchase of third-party paper.-- Whers a bank
purchases third-party paper subject Lo an. agreemsnt that the
seller will repurchase the paper upon default or at the end
of a Stated pericd after default, the seller's obligation to
repirchase is subject to West Virginia Code § 31A-4-26{a} (1)
and is measured by the +total unpaild balance of the opaper
owned by the_bank less any applicable dealer reserves. Where
the seller's cobligation  to zrepurchase is limited, the
seller's total loans or extensions cof credit, for the purpose
of West Virginia Code § 31la-4-26(a) (l) are measured by the
total amount of paper the seller may ultimately be obligated
Lo repurchase. Where no more than an agreed percentage of
the purchase price is restained by the bank and credited to a
reserve to be held as a form of collateral security, but the
bank has nc direct or indirect recourse. to the seller, the
lecans or extencsions o c¢redit do neot constitute loans or
extensions of credit to. the sgeller subiect to the expanded
limitations of subsecticon 7.8(a) of this rule. ' )

8.4. Overdrafts.-- Overdrafts, whether ox not
prearranged, are ‘"Loanz and Extensions of Credit" for
purposes of this rule. This rule dees nct apply te "Intra-
day" or "Daylight" overdrafts.

8.5. Loans charged off, in whole or in part.-- The
legal lending limits apply to all existing loans or
extensions of credit to a person by the bank, including loans
or extensgions ¢f credit which have been charged off on the
bocks ¢of the bank in whole or in part. Leans or extensions
of credit which have become unenforceable by reason of
discharge in bankruptcy or dre no longer legally enforceable
for other reasons are not “Loans and Extensions of Credigr”
for purposes of this rule.

3.6. Sale of loan participation.

(a) When a bank sells a varticipation In a loan or
extension of credit, including the discount of a bank's own
applicable acceptance, that portion of the loan that is sold
orn. a nonrxecoursge basgis will not be applied to the bank's
lending limits. In order to remove a loan or aextensicon of
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credit from a bank’s lending limit, a participation must
result 1n a pro rata sharing of credit risk proportionate to
the respective Interests of the or*cipauing and Darbicipatﬁng

lenders. This 1s so even where the participation agreement
provides that revayvment must be applied first to the shares
sold. In that case, the pro rata sharing may only be

accomglished 1f the agreement also provides that, in case of
a default or conparable event defined "in the agreement,
participants shall share in all subsegquent repayments and
collections in proportion to the psercentage o©f participaticn
at the time of the occurrence of the event.

(b) The provisions of subsection 8.6(a} of this rule
apply te all "Loans and Extensions of Credit,” as defined in
Section 2 of-this rule, including "Contractual Commitment(s)
to Advance Funds, " as definsd in Section 2.4 of this rule.

g8.7. Interest or discount on loans.-- The legal
lending limits do not apply to the portion of & loan or
extension of credit that represents accrued or discount
interest. )

8.8. Loans to or guaranteed by general obligations of
a state or._political subdivision.

(a) 2 loan or extension of credlit to a bank customer
which is guaranteed or secured by a "General Obligation" of
any state or political subkdivision thereof, i1s not considered
an cbligation <¢f the customer for purposes cf West Virginia
Code. § 31a-4-Z6({a). The lending bank should obtain the

oplnlon of competent counsel that the guarantee or collateral
ig a valid and enforceable gblication of the public body..

() A lecan or extension of credit to a state oz
political sukdivisicon c¢f the state is not subject to any
limitation based .on c¢apital or surplus if the loan or
extension of credit constitutes a "general obligation" of the
gtate or political subdivision. The lending bank should
cbtain tke opinion of competent counsel that the loan or
extension of credit is a valid and enforcesble obligation of
the borrower. : :

g.9. Loans to industrizl development authorities.--
doan or extension . of .credit to an industrial
development authority or similar public entity created for
the purpose of constructing and leasing a plant facility.
including a health care facility, to an industrial occupant
is not a leoan or extension of credit to the authority for the
purposes of West Virginia Code § 31a-4-26(a) if:

{a) The kank relies on the Cvedlb of the industrial
occupant in making the loan;




() The authority’s lisbility with respect toe the loan
is limitced solely to. whatever interest it has in the
particular faclility;

{c) The authority’'s interest is assigned to the bank
as security for the loan or a promisscory note from the lessee
to .the bank provides a higher order of sgecurity than the
assignment of a lease; and

(d) The industrial occupant’s lease rentals are
assigned and paid directly to the bank. A loan or extension
of credit meetlpg the above criteria will be considered a
loan or extension of credit to the lessee and will be
combinaed with other _obligations of the lessee for the

-

purposes of West Virginia Code § 31a-4-26(a).

8.10. Loans to leasing companies.-- & locan or
extension of credit to a leasing company Ifor the purpose of
purchasing personal proverty fior lease will be deemed a loan.
to the lessee, provided that: '

{(ah The bank evaluates the creditwerthiness of the
lessee Dbefore the lcan is extended Lo the leasing
corporation;

(b) The loan 1s without recourse to the leasing.
corporation;
(<) The bank 1s glven a security interest 1in the

personal property and in the event of default, may bdroceed
directly against the property and the Jlessee for any
deficiency resulting from the sale of the property;

() The leasing corporation assigns all of its rights
under the lease to the bank;

{e) The lessee’s lease payments are assigned and paid
Lo the bank; and ‘

(£) The lease terms are subject to th samea
limitaticns that would amply to a state bank acting as the
originating lessor.

8.11. Separate limitations for West Virginia Code 8
31la-4-286(a). -- The legal lending limits oprescribed by West
Virginia Code § 31A-4-25(a) are separate and distinct fzxrom
the investment limlts prescribed by West Virdinia Code § 312-
4-26 (k). Accordingly, a state-chartered banking institution

may make loans or extensicns of credit To one borrower up to -

the full amount permitted by West Virginia Code § 31R-4-26(a)
and alsc hold eligikble investment securitlies of the same
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obligor up to the full amount permitted by West Virginia Code

§ 3la-4-26(b). In order for a sécurity to be an "Investment
Security", it must be eligible for investment by a state-
chartered bankin institution 1n accordance with _the

standards set forth in West Virginia Code § 31a-4-26(b).
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(By Delegates Douglas, Gallagher, Faircioth, Compton,

Linch and Riggs

(Introduced

January 29, 1996

Committee on Banking and Insurance then the Judiclary

plo

)

: referred to the

Y

A BILL to amend and reenact section two,

article seven,

chapter sixty-four of the code of West Virginia, one

thousand nine hundred thirty-one, as amended, relating

__ to authorizing the division of banking to promulgate

_ legislative rules relating to the legal lending limit.

Be it_enacted by the Legislature of West virginia:

That section two, article seven, chapter sixty-four of

the code of West Virginia,

one +*thousand nine hundred

thirty-one, as amended, be amended and reenacted, to read

as follows:

ARTICLE 7. AUTHORIZATION FOR DEPARTMENT OF TAX AND REVENUE

TO PROMULGATE LEGISLATIVE RULES.

§64-7-2. Division of banking.

(a) The legislative rules filed in the state register

on the &welfth

thirty-first day of August July,

one
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thousand nine hundred ainety—four ninetv-five, authorized

der t

chavter thirty-one-a, of this code, mocdified by the
division of banking to meet the objections Jf the
legislative rule-making review cocmmittee and refiled in the
state register on the seeend first day of Neovembex
December, one thousand nine hundred msinety-feour ninety-
five, relating to the division of banking (legal lending
limit, 106 CSR 9), are authorized.

(b) The legislative rules filed in the state register

on the twelfth day of august, one thousand nine hundred

ninety=-four, authorized under the authority of section
thirty-three

cede, relating to the division of banking (notice and

treatment of jeint accounts, 106 CSR 17), are authorized.

NOTE: The purpese of this bill is to authorize the
Division of Banking tc promulgate legislative rules
relating to the legal lending Ximit.

Strike-throughs indicate language that would be
stricken from the present law, and underscoring indicates
new language that would be added.
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SEFATE BILL No. | M|

(By Senators Ross, Anderson, Boley,
Buckalew, Grubb and Macnaughtan)

[Introduced January 29,1996; referred . o
to the Committee on

BANKING AND INSURANC ﬁ

TTHE SUDICIARY [O Q -

2 BILL to amend and reenact section twe, article seven,
- chapter sixty-four of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to authorizing the division of banking to promulgate
legislative rules relating to the legal lending limit.

Be it enacted by the ILegislature of West Virginia:

That section twe, article seven, chapter sixty-four of
the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted, to read
as follows:

ARTICLE 7. AUTHORIZATION FOR DEPARTMENT OF TAX AND REVENUE

TO PROMULGATE LEGISLATIVE RULES.

§64=-7-2. Division of banking.
{a) The legislative rules filed in the state register

on the #weXfth thirtv-first day of Augus® July, one
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thousand nine hundred ripety—feur ninety-five, authorized

under the authoritvy of section twentyv-six, article four,

chapter thirtv-one-a, of this ceode, medified by <the

division of banking to meet the obkjections éf the
legislative rule-making review committee and refiled in the
state register on the seeend first day of Nevember
December, one thousand nine hundred rinety~four ninety-
five, relating tc the divisicen of banking (1eéal lending
limit, 106 CSR 9), are authorized.

(b) The legislative rules filed in the state register
on the twelfth day of August, one thousand nine hundred

ninety-four, authorized under the authoritv of section

thirtv-three, article four, chapter thirtv-one~a, of this

code, relating %o the division of bankirng (notice and

treatment of joint accounts, 106 CSR 17), are autherized.

NOTE: The purpose of this bill is to authorize the
Division of Banking to promulgate legislative rules
relating to the legal lending limit.

Strike-throughs indicate language that would be
stricken from the present law, and underscoring indicates
new language that would be added.
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FAX: (304) 558-0800

TO:_ Timothy Winslow

AGENCY : Banking
FROM: JUDY COOQOPER, DIRECTCR, ADMINISTRATIVE LAW DIVISION

DATE: May 8, 1996

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTO QUR
COMPUTER SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CORRECTIONS. IF THERE ARE NO CORRECTICNS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSICN OF
THE RULE FOR YOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

SERTIES: _2@ TITLE: _106 Ranking

# THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.
SIGNED: ﬂ-»——-*gz RS PR ®
TITLE OF PERSON SIGNING:  (ermared Coommseld LIVIR

DATE : s{» (‘?t‘a
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* THE ATTACHED RULE HAS BEEN REVIEWED 2AND NEEDS CORRECTING. THE
CORRECTIONS HAVE BEEN MARKED.

SICGNED: , . -

TITLE OF PERSON SIGNING:

DATE: -

NOTE : IF YOU ARE NOT THEE PERSON WHO HANDIES THIS RULE, PLEASE
FORWARD TO THE CORRECT PERSON.
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SB 171 authorizing, Title 108, Series 09, Legislative Rule Pertaining to the Legal Lending Limit
passad the Legislature on March 7, 1996, It is now awaiiing the Governor's signature.

You have sixty (B0) days after the Govemor signs SB 171 to final file the legislative rule with the
Secretary of State's office. To final file your legislative rule, fill in the blanks on the enclosed form #5, the "Final
Filing" form and file the form with our office with a promulgation history of the rule. Authorization for your
legistative rule is cited in SB 171 Section 64-7-1(a) . The agency may set the effective date of the legislative
rule up to ninety (90) days from the date the legislative rule is final filed with the Secretary of State's office.
Please have an authorized signature on the bottom line.

*IMPORTANT: iF YOUR AGENCY HAS COMPLETED THE LEGISLATIVE RULE ON A WORD
PERFECT OR WORD PERFECT COMPATIBLE COMPUTER SYSTEM THAT USES A 3 1/2" DISK, YOU
MUST SUBMIT A CLEAN COPY WITH ALl UNDERLINING AND STRIKE-THROUGHS, HEADERS OR
FOOTERS REMOVED, TO OUR OFFICE WHEN FINAL FILING THE RULE. REMEMBER, THE TEXT OF
THE COMPUTER FILED RULE MUST BE [DENTICAL - WORD FOR WORD, COMMA FOR COMMA, WITH
ALL UNDERLINING, STRIKE-THROUGHS, HEADERS OR FOOTERS REMOVED, AS THE HARD COPY
AUTHORIZED BY THE LEGISLATURE. NOTICE: ALL ELECTRONIC FILINGS NOT COMPLYING WITH
THIS WILL BE REJECTED AND SENT BACK TO THE AGENCY TO BE RESUBMITTED!

After the final rule is entered into the data base, the rule will be sent back to the agency for review and
proofing. The agency has ten (10) working days to send a confirmation or corrections to the Secretary of
States. If the agency fails to return this within ten (10) working days, the ruie will be filed in the data base with a
disclaimer attached stating that the agency failed to review the rule. Following confirmation, corrections or
failure to review, as the case may be, the Secretary of State shall submit to the agency a final version of the rule

far their records.

ff you have any questions or need any assistance, please do not hesitate to contact our office,

Thank you,
Administrative Law Division




