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TITLE 106
LEGISLATIVE RULES
COMMISSIONER OF BANRING

SERIES 9
— PG ISEAPEVE RULE PERTAINING TC THE LEGAL LENDING LIMIT

§106-9-1. General.

1.1 Scope. -— This rule establisghes the gemeral method
for implementing West Virginia Code § 31A-4-26; it applies to all
loans and/or extension of credit made by state-chartered banking
instirutions and their domestic operating subsidiaries. This rule
does not apply to lecans made by =a state-chartered banking
institution to its affiliates (as that term is defined in
subsection (k) (1) of Sectiion 23A of the Federal Reserve AaAct (12
U.S.C. 371c(b) (1))} or operating subsidiaries. West Virginia Cocde
§ 31la-4-26 and this rule are ,intended to prevent one (1)
individual, or a relatively small group, from borrowing an unduly
large amount of the state-chartered banking institutions’'s funds.
The statute and this rule are intended to safeguUard the depositors
of state-chartered banking institutions by spreading the loans
and/or extensions of  credit among a relatively large number of
persons engaged in different lines of business.

1.2 authofrity.-- WV Code 8312-4-26(a) (5)
1.3 Filing Date. - Apreil 3000
1.4 Effective Date. - Parr—S—555

§106-9-2, Definiticns.
For purcoses of this rule:

2.1. "Loans and Extensions of Credit" means any direct or
indirect . advance of funds (including obligatiocns of makers and
endorsers arising from the discounting of commercial paper) Lo a
person made on the basis of any obligation of that person to repay
the funds or repayvable from specific property pledged by or on
behalf of & person. -"TLoans and Extengions of Credit" also
includes a "Contractual Commitment to Advance Funds" as that term
is defined in section 2.4 of this rule; '




2.2. "Persoh" means an individual, sole proprietorship,
partnership, joint wventure, assoclation, society, firm,
institution, syndicate, trust, estate, business trust, public
or private corporation, not-for-profit corporation, soversign
governmeantc or agency, instrumentality, or political
subdivision therecf, or any similar entity or organization;

2.3 “"Unimpalred Capital and Unimpaired Surplus" means
the amount of total eguity capital outstanding as indicated
in the bank’s most recent quarterly report of condition and
income as filed with the Commissiconer of Banking pursuant to
West Virginia Code § 31a-4-1%, plus the amount of the
allowance for loan losses, minus the amount of goodwilill or
other nonmarketable intangikle assets included in =wehk that
gquarterly report pursuant to generally accepted accounting
principles. Unrealized gains and losses on the bank's
gsecurities and lcan portfoliocsg shall be included in the
calculation of total eguity capital to the extent required by
generally accepted accounting principles and applicable
federal or state law, rule or regulation:

2.4, "Contractual Commitment %o Advance Funds" means
(a) an obligation on the parit of the bank to make payments
(directly or Indirectly) to a designated third party
contingent upon a default by the bhank's customer in the.
performance of .an obligation under the terms of that
customer's contract with the third party or (b) an obligaticn
to guarantee. or stand as surety for the beneflt of a third

party. The term ircludes, but is not limited to, standby
letters of credit (as defined in section 2.5 of this zrule),
guarantees, puts and other similar arrangements. For

purposes of this rule, undisbursed loan funds and loan
commitments not yet drawn upon but which the bank hag through
written agreement obligated itself to disburse upon regquest
are contractual commitments to advance funds as defined in
this subsection. The definition does not include commercial
letters of credit and similar instruments where the issuing
banks expect the beneficiarv to draw upon the issuer, which
do not "guarantee" pavment of a money okligaticon, and which
do not provide for payment in the évent of a default by the
account party; and -

2.5. A r"standby Letter of Credit" i1s any letter of
credit, cr similar arrangement, however named or described,
which represents an obligation te the beneficiary on the part
of the issuer (a) to repay monsy borrocwed by or: advanced to
or for the. account of the acgount party, or (k) to make
payment on accouant cof any indebtedness undertaken bv the




account " party, or (c¢) to make payvment on account of any
default by the account party in the performance of an
obhligaticon. - .

§106-9~3, Limitations and Compliance.
3.1. Genexal limitation.

The total loens and extensions of credit made by a
state-chartered banking institution to any one perscn or
common enterprise and not fully secured, as determined in a
manner consistent with subsection 3.2 of this rule, shall not
exceaed fifteer percent of the unimpaired capital and
unimpaired surplus of  that state-chartered banking
institution 1n1tla17y determined for the perlod that the Lloan
or extension of credit is made.

3.2. 2dditicnal general limitation; loans fully secured
by readily marketable collateral.

iWhere the total loans and extensions of credit by a
state-chartered banking institution to. any one person or
common enterprise are fully secured by readily marketable
collateral having a market value, as determined by reliable
and continuousgly available price quotations, at least equal
to the outstanding amount of thosge leocans and extensions, then
the bank may provide these loans or extensions of up to ten
percent of the unimpaired capital and unimpailred surplus of
that gtate~chartered kanking institution intizlly detsrmined
for the period that the loan or extension i1z made. This
limitation skali—we lg separate from and in addition to the
limitation contained in subsection 3.1 of this rule.

3.3. Definition of readily marketable collateral.

For ~purposes oE thig rule, "Readlly Marketable
Collateral” means financial instruments and bullion which are
salable undery ordinary circumstances with reascnable
promptness at a falr market value determined by gquotations
rased on actual transactions on an auction or a similarly
avallable daily bid and ask price market. "Financial
Instruments” include stocks, notes, bonds, and debentures
traded on a naticnal securities exchange, "O”C Margin Stocks"
{(as defined in Regulation U o¢f the Federal Reserve Board),
commercial  paper, negotiable certificates of deposit,
bankers’ acceptances and shares in money market and mutual
funds of the type which issue sghares in which banks may
perfect a security interest. The Lerm “Financial Tnstruments”
does not include mortgages, ' )




4. Compliance with West Virginia Code § 31la-4-
)

(a) Each _leocan or extension of credit based on the
?_mltatlon contalped 1p West Vﬂrg1n1a Code Sﬁﬁ&tVtSHmr—+%%—

tfﬂﬂﬁjr-@ﬁe-a § 31A-4-26(a}(2) shall be secured.]by readlly

marketabla collateral having a current market wvalue of at
least one hundred percent (100%) of the amount of the loan or
extensgion of credit at all times. "Current Market Value"
means the bid or .closing price listed for an item in a
regularly published listing or an electronic reporting
gervice. ‘ :

(b) Each bank must institute adeguate procedures to
ensure that the collateral wvalue fully secures the
outstanding lean at all times.

() Financial instruments may be denominated in
foreign currenciés which are freely convertible to United
States dollars. If collateral is dernominated and payable in

a currency other than that of the loan or extension of credit
which it secures, the bank’'s procedures must regulre that the
collateral be revalued at least monthly, using appropriate
foreign exchange rates, in addition to being repriced at
current market wvalue.

(@y If collateral wvalues £fall below one hundred
percent (100%) of the ocutstanding loan, to the extent that
the loan is no longer in conformance with thls section and
exceeds the general £fifteen perxcent (15%) limitation, the
loan mast be Dbrought into conformance within five (5)
business days, except where judicial proceedings, regulatory
actions or other extraordinary occurrences prevenb the bank
from taking action.

2.5  Material decline of unimpaired capital and
unimpaired surplus. )

(a) Where there is a material decline in a state-
chartered bank's unimpaired capital and unimpaired surplus
causing it to decrease during any quarterly reporting period
more than 20% from that amount reported in the bank's most
recent report of income and condition or causing it to
decrease more than 30% in any twelve month period, the bank
shall review its outstanding loans and extensions and report
to the commissioner of banking those Ilcans and extensions
that exceed the limitations of this section using the bank's




current re-evaluated unimpaired. capital . and unimpaired
surplus. The report shall detail the bank’s position in each
gsuch loan and extension. The commissiconer may, within his cor
her discretion, reguire that these loans and extensions be
brought into conformity with the bank’s current re-evaluated
legal lending and investment limitation.

{(p) . The commissioner of banking retains the authority
to direct any state-chartered bank to recalculate its lending
limits at more. fregquent intervals than provided 1in this
section and reguire all _outstanding lcocans and extensions of
credit to be brought into conformance with the re-svaluated
limitation in order to ensure a bank’'s safety and soundness. -
In such casés, the commissioner will provide the bank a
written notice explaining briefly the specific reasons why
the determination was made to reguire the more Ifreguent
calculations. :

§106-9-4. Combining loans to separate borrowers.

4.1. General Rule. -- Loans or extengions of credit to
one (1) person will be attributed to other persons, Ifor
purposes of this rule, when: )

(a) the proceeds of the locans or extensions of creditc
are to be used for the direct benefit of the other person or .
persons or.. - : ,

(b) a "Common Enterprise" is deemed to exist between
the persons.

4.2. Definition of a common enterprise.

(2) Whether two {(2) or more persons are engaged in a
"Common Enterprise" will depend upon a realistic evaluation
of the facts and circumstances of particular transactions.

(k) Where the expected source o0f repavment for ezach
loan or extension of credit 1s the same for each perscn, a
"Common Enterprise” will be deemed to exlst and the leoans or
extensions of credit must be combined.

{c) Vhere loans or extensicns of credit are made Ly
persons who are related through common contrel, including’
where one person is controlled by another perscon, a "Commen
Enterprise" will be deemed to exist 3if the persons are
engaged in interdependent businesses or there 1s substantial
financial interdependence among them. A "Common Enterprise”

will be deemed to exist when fifty percent (50%) or more cf




one person’s Jgross recelipts or gross expenditures {on an
annual basls) are derived from transactions with one or more
persong related through common control (as defined in Section
4.3 of this rule). Gross receipts and expenditures include
gross revenlies/expenses, intercompany lcans, dividends,
capital contributiocns, and .similar receipts or payments.

{d) A& "Common Enterprige" will alsco be deaemed to exist
when separate persons borrow from a bank for the purpose of
acquiring a business enterprise of which those persons will
owr. more than fifty percent (50%) of the voting securities.

4.3 Definition of control. - For the purposes of
Section 4.2{(c) of this rule, "Control" shall ke presumed to
exist when: :

(a) One or more persons acting in concert directly or
indirectly own, contrel or have power to vote twenty-five
percent (25%) or more of any class of voting securities of
another person; of

(b} One or nmore persons, acting in concert, control,
in any manner, the election of a majority of the directors,
trustees or other persons exerciging similar functions of
ancther person; or ) -

(e} Any other circumstances exist which indicate that
one or. more persons acting in concert directly or indirectly
exercise a contrelling influence over the management or
policies of another perscn. ' L

§106-9-5. Loans to corporations.

5.1. Definition of subsidiary. -- For purposes of this
rule, a corporation is a "Subsidiary" of any person which
owns or beneficially owns more than Ififty percent (50%) of
the voting stock of the corporation. The ownership need not
be direct. Foxr example, if 2 owns more than fifty percent
(50%) of the wvoting stock of Corporation X which, in turn,
owns more than fifty percent (50%) of the voting steock of
Corporation Y, Corporation Y would be considered a subsidiary
of beth A and of Corporation X.

5.2. General rule. -- Loans or extensions of credit
to a person and its subsgidiary or to subsidiaries of one
person need not be combined where the state-chartered banking
institution has determined that the person and subsidiaries
invelved aréa not engaged in a "Commen Enterprise" as that
term is defined in Section 4.2 of this rule.




5.3. Exceptions. - Notwithstanding Section 5.2 of
this rule, loans or extensions of credit by a state-chartered
banking institution to a "Corporate CGroup" may not exceed
fifty percent (50%) of that state-chartered banking
institution’s unimpaired capital and unimpaired surplus.
This aggregate limitation applies only to leoans made pursuant
Lo West Virginia Code § 31in-4-26(a){l) and (2}). A "Corporate
Group" includes a person and all of its subsidiaries.

§106-9-6. Loans to partnerships, joint wventures, and
associations.

6§.1. General rule. - Loans or extengsions of credit
to a partnership, Jjoint wventure or assoclation shall, for
ourposes of this rule, be considered loans or extensions of
credit to_ each member of the partnership, joint wventure or
association.

§.2. Attributing. -- Loans or extensions of credit
to members of a partnership, joint wventure or assoclation
shall, for the purvese of this rule, be attributed to the
partnership, joint venture or associlation where one or more
of the tests set forth in section 4 o¢f this rule *=& are
satisfied with respect to one or mnmore members. However,
loans to members of a partnership, Joint venture or
association will not be attributed to other members of the
partnership, joint venture or asgsociation under @ this
subgection unless one or more of the tests set Zorth in
gection 4 of this rule %= are satisfied with respect to the
other members. The tests set forth in sectlion 4 of this rule
shall be deemed to be satisfied when locans or extensions of
credit are made to members of a partnership, joint venture or
association for the purpose of purchasing an interest in the
partnership, joint venture or association. B

£.3. Excéption.-- The rule set forth 1in Section 6.1
of this rule is not applicable teo limited partners in Ilimited
partnerships or te members of Jjolnt ventures or associations
if the partners or members, by the terms of the partnership
or membership agreement, are not to be held liable for the
debts or acticns of the partnership, joint wventure or
assoclation. - However, the rules set forth in Section 4.1 of
this zule are applicable to these partners or members.




§106-9-7. Exceptions to the lending limits.

7.1. Discount of commercial or business paper.-- West
Virginia Code § 31a-4-26{(a) (4) (&) provides that:

Loans or extensions of credit
arising from the discount of
commercial or business paper
evidencing an obligation to the
person negotiating it with recourse

shall not be subject Lo any
limitation Dbased on capital and
surplus. -
(a) This exception applies to negotiable paper given

in payment of the purchase price of commodities in domestic
or export. transactions purchased for resale or to be used in
connection with the fabrication of a product or to be used
for any other business purpose which may reasonably De
expected to provide funds for payment of the paper. Loans or
extensiong of credit arising from the discount of paper of
the kind described in this subsecticon must bear the :full
recourse endorsement of the owner. However, loans or
extensions of credit arising from the discount of such paper
in export transactions may be endorsed by the owner without
recourse or with limited recourse, or may be accompanied by a
separate agreement for limited recourse: Provided, That i1f
sransferrad without full recourse, the wpaper must be
supported by an assigmnment of appropriate insurance covering
the political, credit and transfer risks applicable to the

paper. Insurance provided by the Export-Import Bank or the
Foreign Credit Insurance Associlation is considered
appropriate for this purpose. Loans oxr extensions of credit

based on this exception are not subject to any limitation.

(b) Since the reason for the unlimited credit undex
this exception is that the paper arises from the sale of a
commedity which may reasonably be expected to provide funds .
for payment of the paper, failure to pay either principal or
interest when due removes the reason for unlimited credit.
Therefore, although the 1ine of. credit to the maker or
endorser should not be classified as excessive by reascns of
the default, the pvaper on which the default has occurred must
thereafter be taken intce consideration in determining whether
additional loansg or extension of credit may be made within
the limitg of West Virginia Code § 31A-4-26(a). The same
princivles of disgualiifiication from the exception applies to
any renewal or exXtension of either the entire loan or an
installment of the locan.




7.2. Bankers’' acceptances. -- West Virginia Code 8§
31Aa-4-26(a} (47 (B) Hodivisie : o

= 3

providaes that: . .

The purchase of bankersg'
acceptances of the kind described
in section thirteen 0 the Federal
Regserve act and issued by other
bhanks shall not be subject to any
limitacion Dbased on capital and

surplus.

{(a) This exception permits the purchase by a state-
chartered banking institution without limitation of bankers'
acceptances created by other banks: Frovided, that the
acceptances are of the kind described in 12, U.S.C. § 372
(eligible . acceptances). _ Acceptances other than those

described in 12 U.S.C. § 372 must be included within the
purchasing state-chartered bhanking institution’'s lending
limit to each acceptor .bank.

(b)) The limits under which a state-chartered banking
institution may itself accept drafts eligible for rediscount

are contained in 12 U.S.C. § 372. These limits are distinct
from the limits under West Virginia Code ¥ 312a-4-26(a)
Acceptances by a bank of "Ineligible" drafts, i.e., time

drafts which do not meet the requirements for discount with a
Federal Reserve Bank, are subject to the limitations of West
Virginia Code § 312-4-26(a).

{c) During any period within which a state-chartered
banking Iinstitution holds 1ts own acceptances, eligible or
ineligible, having given value therefore, the amount given is
considered, {for purposes of this rule, to be a loan ox
extension of credit to the customer for whom the acceptance
was made and is subject to the lending limits.  To the extent
that a loan or extension of credit created by discounting the
acceptance is covered by a bena fide participation agreement,
the discounting bank nead only consider that porticn of the
discounted acceptance which 1t retains as being s=subject to
the limitations of West Virginia Code § 31h-4-26(a).

7.3. Loans secured by bills of lading or warehouse
recelipts covering readily marketable staples. --

(a} The total loans and extensions of credit made by a
state chartered banking 1lnsciltuticn to any one person ox¥




common  enterprise may 7exceed fifteen percent of the
unimpaired capital and unimpaired surplus of that state
chartered banking institution at the time the loans or
extensions of c¢redit arxe made 1f they are fully secured by
bilils of lading or other documents giving a lien on readily
marketable staples, as determined in a manner consistent with
subdivision 7.3 {b) of this rule, notwithstanding the
collateral requirements in subsection 3.2 of this rule.

(b) Where the teotal loans and extensions of credit by a
state chartered banking institution to any one person or
common enterprise are fully secured by bills of lading or
cther documents giving a lien on readily marketable staples
the market wvalue of which at all times ecuals or exceseds one
hundred fifteen percent (115%) of the cutstanding amount of
such loans or extensicns of credit, the bank may prov*de Such
loang or extensions of up fo o rom
parceemz—{35%r twenty percent (20%) of the unimpaired cam1tal

and unimpaired surplus of that state .chartered banklng

institution. This limitaticn is sepafaee——f*cm——aﬁd in

addition to the limitation contained in subsection 3.1 of

this rule. Thg bczal gmount allowed under this QTOElSlQn may

(¢} The maximum texrm of a loan or extension of credit
extended under subdivision 7.3(k) of this rule shall be ten
(10} months. :

(d) A "Readily Marketable Staple” means an article of
commerce, agriculture or industry of such uses as to make it
the subject of dezalings in a ready market with stufficiently
fregquent price quotations as to make the price easily and
definitely ascertainable, and the staple itself easy to sell
at any time at a price determined in an organized market.
Staples eligible for this exception must be nonperishable and
must. be fully coversad by insurance when side=h insurance is
customary. This exception iz intended te applv primarily to
basic commodities, such as wheat and other grains, cotton,
wool, and basic metals such as tin, copper, lead and. the
like. Whether a commodity is readily marketable depsands upon
existing conditicns and it is possible that a commodity that
cqualifies at one time may cease to qualify at a later date.
Fabricated commodities which de not comstitute standardized
interchangeable units and do not poggess uniformly bread
marketakility do not qualify ag readily marketable staples.

(e} Commodities sometimes fail To cualify as
nonperishable because of the manner in which they are handled
or stored during the life of the loan or extensicn of credit.




Accordingly, the lending bank must determine the question as
Lo whether a staple ig monperﬂshanle must—e—determined on a
cazse-byv-case basgls. _

(£} The important characteristic of warehouge receipts,
order bills of lading cr other similar documents is that the
holder ¢f the documents has control of the commodity and can
obtain immedizte possession. {Eowever, the existence of
brief notice periods or similar procedural requirements under
state law, for the dispocsal of the collateral will not affect
the eligibkility of instruments for this exception.) Only
documents with these characteristics are eligible security
for leocans under this exception. In the event of default on a
loan secured by such documents, the bank must be 1in a
pogition to =sell the underlying commeodity and promptly
transfer title and possession to the purchaser, thus belng
able. to protect i1tself without  extended litigation.
Generally, documents of title qualifying under the Uniform
Commercial Code [W. Va. Code § 46-1-201] are "Similar
Documents" qualifying for this exception.

(g) Field warehouse receipts are an acceptable Zform cof
collateral when they are issued by a duly bonded and licensed
grain elevator or warehouse having exclusive possession and
control of the commodities even though the grain elevator or
warehouse is maintained on the commodity owner's premise.

(h) Warehouse receipts isgssued by the borrower-owner which
is a grain elevator or warehouse company, duly bondad and
licensed and regularly inspected by state and federal
authorities, may be considered eligible collateral under this
exception only when the receipts are registered with an
independent regﬂstra? -whose consent 1is regulred before the
commodities can be withdrawn from the warehouse.

(1) If collateral values fzll below the levels reguired
by subdivision 7.3 (k) of this rule, to the extent that a lcan
ig no longer in conformance with the ceollateral reguirements
and exceeds the general fifteen percent (15%) limitation, the
loan must be Dbrought into conformance within five (5)
business dayvs, excapt where judicial proceedings, regulatcry
actions or other extraordinary occurrences prevent the bank
from taking action.

7.4. Loans gedured by obligaticnsg of -the United States
and West Virginia. -- West Virginia Code § 31a-4-26(a) (4) (D)
provides: :

Leoans or extensions of credit
secured by bonds, notes,
certificates of indebtedness or

-11-




treasury bills of the United States
or by other such obligations fully
guaranteed as to principal and
interest v the United States or by
bonds, notes, certificates of
indebtedness which are general
obligations of the state of West
Virginia or . by other - such
obligations fully guaranteed as to
principal and interest by the state
of West Virginia "shall not Dbe
subject to any limitation based on.
capital and surplus.

(a) This exception applies only to the extent that
loans or extensions of credit are fully secured by the
current market wvalue of obligations of the United States or
the state of West Virginia or guaranteed by the United States
of the state of West Vizginia.

(b) If. the market wvalue of the collateral declines to
the ewxtent that the loan is no longer in c¢onformance with
this exceptidon and exceeds the general fifteen percent (15%)
limitation, the loan must be brought into conformance within
five (5) business days.

7.5. Loans to or guaranteed by a federal agency oxr. the
state of West Virginia. -- West Virginia Code § 31a-4-.
26(a) (4) (E) provides that:

Loans or extensions of credit to
or secured by unconditicnal takeout
commitments or guarantees of any
department, agency, bureau, board,
commissgion or egtablishment of the
United States or of the State of
West Virginia o¢r any corporation
wholly owned directly or indirectly
by the United Stateés shall not be
subject to any limitation based on
capital and surplus.

() This exception may apply to onlv that porition of =
iloan or extension of c¢redit that i1z covered by a federal
government or state of West Virginia guarantee or commitment.

(b} For purposes of this exception, the commitment or
guarantee must be pavable to cash or its equivalent within
gixty (60) days after demand for payment is made.




(¢) A guarantee or comuitment ig unconditional if the
protection afforded the bank is not substantially diminished
or impaired in the case of loss resulting from factors heyond
the bank’s control. Protection against less 1s’ not
materially diminished or impaired by procedural requirements,
such. as an agreement to take over only in the event of .
default, including default over a specific period of time, a -
requirement that neotification of default be given within a
specific period after its occurrence, or a reguirement of
good faith on the part of the bank. )

7.6. Loans secured by segregaited deposit accounts. -- West
Virginia Code § 31A-4-26(a) (4){F) provides that:

Loans or extensions of credit
secured by a segregated deposit
account in the lending bank sghall
not be subject to any limitation
based on capiltal and surplus.

(a) The Ilending bank must ensure that a security
interest has _been perfected in the deposit, including the

assignment of a specifically identified deposit and any other
actions required by state law.

(b} Deposit acceunts which may gqualify for this
exception include deposits in any form genérally recognized
as deposits. In the case of a deposit eligible for
withdrawal prior to the maturity of the secured loan, the
bank mugt estaklish internal procedures which will prevent
the release of the security.

(c) A deposit which is denominated and payable in a
currency other than that of. a locan or extension of credit
which it secures may be eligible for this exception 1f it is
freely convertible to United Stateg dollars. The depcsit
must be revalued at least monthly, using appropriate foreign
exchange rates to ensure that the loan or extension of credit
remainsg fully secured. This excepticon applies to only that
portion of the loan or extension of credit that is covered by
the United States dollar value of the depesit. If the United
States dollar_ wvalue of the deposit falls to the extent that
the loan is. in nonconformance with this exception and excesds
the general fifteen percent (15%) limitation, the lcan must
be brought into conformance within five (5) business days,
except where judicial proceedings, regulatory actions ozr
other extraordinary occurrences prevent the bank from taking
such action. This exception i1g not authority for state-
chartered banking institutions to take deposits denominated
in forelgrn currencies.

13-




7.7. Loans to state—chartered—larkierg depository
institutions with the approval of the Commissioner.--West
Virginia Ccde 8 31la-4-26(a) (4) {G) provides that:

Loans or extensions of credit to
any banking institution or to any

recelivear, conservator or other
agent in charge of the business and
property of such nanking
institution or other federally
insured depository institution,
when such loans or extensions of
credit are approved by the

Commissiconer of bhanking, shall not
e subject to any limitation based
on capltal and surplus.

This exception is intended to apply only in emergency
situatcions where a state-chartered banking institutiom is
called upon to provide assistance to another depository
institution. .

For puUrposes of this gsubsection, depository
institutions means a commercial bank, savings bank, frust

company, savincgs association or credit union,

7.8. Discount of installment consumer paper.

(a) Loans and extensions of credit arising from the discount
of negotiabkle or nonnegotiable installment consumer paper which
carries a full recourse endorsement or unconditional guarantee of
any one person or common enterprise transferring the paper are
subject under this section to a maximum 71m1tatﬂon, eGuaW, to

iy
allowed __under +the bank’s general Iimitstion set forth in

subsection 3.1 of this rule. Thus, the total amount aliliowable
under this provision mav not exceed 25% of the bank’s total
unimpaired capital and unimpaired surplus.

The unconditional guarantee may be in the form o©f a
repurchase . agreément or a separate guarantee agreement. A
condition reascnably within the power of the bank to perform, such
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ags the repossession of collaterzl, will not be considered to mzake
conditional an ctherwise unconditional agreement.

{1} For purpeses of  this _section of <this rule only,
"Consumer" means the user of any preducts, commeodities, goods, or
services, whether leased or purchased, and doesg not include any
person who purchases products or commodities for the purpose of
resale or for fabrication into goods for sale.

(2) For purposes of this section of the rule only,
"Consumer Paper" includes paper relating to automobkiles, mokile
homes, residences, office equipment, household items, tultion
fees, insurance premium fees and similar consumer items. Also
included 1s paper covering the lease (where the bank 1s nct the
owner or lessor) or purchase of equipment for use - in

manufacturing, farming, construction or excavation.

{h) Under certain circumstances, installment consumer paper
which otherwise meets the reguirements of this section will be
considered a loan or extension of credit to the maker of the paper
rather than the seller or transferor of the paper.  Specifically,
where (A) through a review of the bank’s files it has. been
determined . that the financial condition of each maker . is
reasonably adequate to repay the loan or extemsion of credit and
(BY an officer designated by the bank’s Chairman or Chief
Executive Officer pursuant to authorlization by the board of
directors certifies in writing that the bank.is relyving primarily
upon the maker to repay the loan or extension of credit, the loan
or extension of credit is subject only te. the lending limits of
the maker of the paper. Where paper is purchased in substantial
cquantities, the records, evaluation and certification may be in
such form as is appropriate for the class and gquantity of paper
inveolved. The bank imav use sampling technicues, or other
appropriate methods., to indevendently verify the reliability of
th it informatio lied by the sel

7.9 Loans and extensions of credit secured by livestock.

(a) The total loans and extengions of credit made by a state
chartered banking Institution to any one person Or COMMOnR
enterprise may exceed fifteen percent of the unimpaired capital
and unimpaired surplus of that state chartered banking institution.
at the time the lcans or extensions of credit are made if thev are
fully secured by documents or instruments gecuring title or giving
a lien on livestock, as determined in a manner consistent with
subdivigion 7.9(k) of this rule.
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(b} Where the total Iloans and extensions of c¢redit by a
gtate-chartered hanking institution to any one person or common
enterprige are fully secured by:

{i) shipping dotuments or instruments transferring or
gsecuring title covering livesteck or giving a first lien on
livestock when the market wvalue of the livestock securing the
obligation is. not at any time less than one hundred flfteep
percent (115%) of the face amount of the obligation; or,

(1i) discounted paper gilven in payment for livestock by
dealers, which carries a full recourse endorsement or
unconditional guarantee of the seller, and which is secured by a
first lien on the livestock being sold when the market wvalue of
the livestock securing ths obligation is not at any time less than
one hundred percent (100%) ¢of the face amount of the obligation;

Then, the bank may provide those loans or extensions of
cradit of up to an additional ten wpercent of the unimpaired
capital and unimpaired surplus of that state chartered banking
institution calculated at the time that loan or extension is made.
This limitation is separate from and in addition to the limitation
contained in subsection 3.1 of this rule.

(¢} "Livestock"” as the term is used in this subsection,
includes dairy and beef cattle, hogs, sheep, goats, horses, mules,
poultry and fish, whether or Tot they are held for resale.

{(d) Banks must maintain 1in their files an inspecticon and
apTratEas valiimtion report on the livesgtock pledged, in order to
demonstrate compliance with this subsection. The inspection and
appreisatr valuation report should be performed at least every
twelve (12) months or more frequently as considered prudent.

(&} Liensg on the livestock must be in a form which allows the
bank te maintain a perfected security interest in the livestock
under applicable state law.

() If collateral values £all below the levels reguired by
subdivigion 7.8(b) of this rule, to the extent that the loan is no
longer in conformance with the collateral regulirements and exceeds
the general fifteen percent (15%) limitatiecn, the loan must be
brought into conformance within thirty (30) business days, except
where ~ judicial proceedings, regulatory actions or other
extraordinary occurrences prevent the bank from taking action.

7.10. Loans to Student Loan Marketing Associlation. -- West
Virginia Code § 31a-4-26(a) {1) provides that:
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Loans oOr extensglons of credit to the Student Lean
Marketing Assoclation shall not be sgubject to any
limitation based on capital and surplus. ,

7.11. Loans to a. corporation owning the property in which
that state-chartered banking institution is located.--West
Virginia Code § 31RA-4-26{(a} (4) {K) provides that:

Loans or extensions of credit to a corporation owning
+he property in which that state-chartered banking
institution located, when that state-chartered banking
institution has an unimpaired capital and surplus of
not less. than one million deollars ($1,000,000) or when
approved in writing by the Commissioner of Banking,
shall not be subject te any limitation based on capital
and surplus.

§106-9-8. Miscellaneous.

8.1. Cbhligations of accommedation parties.-- The liability
of a drawer, endorser or guarantor who does not recelve any of the
nroceeds, or the benefit of the proceeds, of the lcocan or extension
0f credit is not a loan or extension of credit to such perscn for
purposes of this rule unless one of the tésts set forth in Section
4 of this rule is satisfied. However, no person shall serve as anp
accomodaticn party on lcans exceeding fifty percent "{(50%) of a
state chartered banking institution’s unimpaired capital and

unimpaired surplus.

8.2. Sale of federal funds and limitaticns on interbank
liabilities.

(2) "Sale of Federal Funds" means, £for purposes of this
subsection, any transaction among depository institutions
involving the transfer of Ilmmedliately avallable funds resulting
from credits to deposit balances at federal reserve banks or from
credits te new or existing deposit balances due from a

cerrespondent depository institution.

{b) "Continuing Contract" means, for purposes of this
subsectlion, an agreement that remaing in effect for more than one
business day but has no specified ma;u?lty and reguires no advance
notice for termination. .

(<) Sales of federal funds with a maturity of cone (1)
business day or under a continuing contract are nct "Loans and
Extensionsg of Credit" for purposes of this rule and are governed

by the guidelines set forth in Federal Reserve DBoard Regulation F
{12 CFR 206].
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(d) Extenslons of credit or sales of federal funds to other
ranking or depository iInstitutions with a maturicy of more than
one buginess day are subject to the legal lending limits generally
get forth in West Virginia Code § 31a-4-26(a) (1) and (2)

B

8.3. Purchase of third-party paper.-- Where a bank purchases
third-party paper subject to an agreement that the seller will
repurchase the paper upon default or at the end of a stated period
after default, the seller's obligation to repurchase 1s subject to
West Virginia Code 8§ 31lA-4-26(a)({l} and is measured by the total
unpaid balance of the paper owned by the bank less any applicable
dealer reserves. Where the seller's okligation to repurchase is
limited, the seller's total loans or extensions of creadit, for the
purpose of Wesgt Virginia Code § 312-4-26(a) (1) are measured by the
total amount of paper the seller may ultimately be obligated to
repurchase. Where nco mere than an agreed percentage of the
purchase price is retained by the bank and credited to a reserve
to be held as a form of collateral security, but the bank has no
direct or indirect recourse to the seller, the lcoans or extensions
of credit do not constitute loans or extensions of credit to the
seller subiect to the expanded limitations of subsection 7.8{a) of
this rule. - .

8.4, Overdrafts.~-- Overdrafts, whether or not prearranged,
are "Loans and Extensions of Credit" for purposes of this rule.
This rule does not apply to "Intra-day" or "Daylicht" coverdrafts.

8.5. Loans charged off, in whole or in part.-- The legal
lending limits apply to all existing loans or extensions of credit
to a person by the bank, including loans or extensions of credit
which have been charged off on the books of the bank in whole or
in part. Loans or extensions of credit which have kecome
unenforceable by réason of discharge Iin  bankruptcy or are no
longer legally enforceable for other reasons are not "Loans and
Extensionsg of Crediz® for purposes of this rule.

8.6. Sale of loan participation.

{(a) When a bank sells a participation 1in a loan oz
extension of credit, including the discount of a bank's own
applicable acceptance, that portion of the locan that is sold on a
nonrecourse ~basis will not be applied to the bank's lending
limits. In order to remove a loan or extension of credit from a
bank's lending limit, a participation must result in & pro rata
sharing of . credit risk proportionate to the respective interests
of the originating and participating lenders. This 1= =c¢ even
where the participaticon agreement provides that repayment must be -
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applied first to the. shares sold. In that case, the pro rata
sharing mey only be accomplished if the agreement also provides
that, in case of a default or comparable event defined in the
agreement, participants shall share in all subseguent repavments
and collections in proportion to the percentage of participation
at the time of the cccurrence of the event.

{) The provisions of subsection 8.6(a} of this rule apply
to .all "Loans and Extensions of Credit," as defined in Section 2
of this rule, including "Contractual Commitment({s) to Advance
Tunds, " as defined in Section 2.4 of this rule.

8.7. Interest or discount on loans.-- -The legal lending
limits do not apply to the portion of a loan or extension of
credit that represents accrued or discount Interest.

8.8. Loans to or guaranteed by general obligations of a
state or political subdivision.

(a) A leocan or extension of credit to a bank customer which
iz guaranteed or secured by a "General Obligation" of any state oxr
political subdivision thereof, is not considered an obligation of
the customer for purpcses of West Virginia Code § 31A-4-46(a).
The léhding bank should obtain the opinion of competent counsel
that the guarantee _or c¢ollateral is a wvalid and enforceable
obhligation of the public body. X

(b) A loan or extension of credit to a state or political
subdivision of the . state is not subject to any limitation based on
capital or surplus if the lecan or extension of credit constitutes
a "general cbligation" of the state or political subdivision. The
lending kank should obtailn the opinion of competent counsel that
the loan or extension of credit is a wvalid and enforceable
obligation of the borrower. _

8.9. Loans to industrial development authorities.-—- A
loan or ekxtension of credit to an industrial development authority
or similar public entity created for the purpose oif constructing
and leasing a plant facility, including a health care facility, to
an industrial cccupant is not a loan or extension of credit to the
authority for the purpcses of West Virginia Code § 31a-4-26(a) if:

{a) The bank relies on the c¢credit of the industrial
occupant in making the loan; :

(k) The authority's liability with respect to the loan is
limited solely 2o whatever i1nterest it has in the particular
facility; -
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(<) The authority’‘s interest is assigned to the bank as
gecurity for the loan or a promissory note from the lessee teo the
bank provides a hidgher order of security than the assignment of a
lease; and

(a; The. Industrial occupant’s lease rentals are assigned
and paid directly to the bank. ‘A loan or extension of credit
meeting the above criteria will be considered a loan or extension
cf credit to the lessesa and will be combined with other”
cbligations of the WEssee for the purposes of West Vlrglnla Code §
31a-4-26{a).

£.10, Loans to leasing companies.——- A loan or exiension of
credit to a leasing company for the purpose of purchasing personal

property for 1ease will be deemed a loan to the lessee, provided
thaL, - ’ -

{a) The bank evaluates the creditworthiness of the lessee

before the lcocan is extended to the leasing corporation:

(bl The loan is without recourse to the leasing corporation:

() The bank is _given a sgecurity interegt in the personal

Dromevtv and in the event of default. may Droceed dlrec;lv adalPSt

bank: and B

(f) The leagse terms are subiect to the same limitations that
would apply to a state bank actin h riginating lessor.

—3—=%. 8.11. Separate limitations for West Virginia Cods §
31a-4-26{a). ~-- The legal lending limits Drescribed. by West
Virginia Code § 31A—4—26(a) = x x -

e — O o are separate and QlSplDCt from
the investment limits presc*ibed by west Virglnla Code § 31A-4-
20 (b) | Sesectiorr \u; T seettom x..wcu.u._g :.':..I.A, (= win L_J_\_. e 7 p:;aptcl
Shietr—eme—a. . Accordingly, a state-chartered Danklng institution
may make loans or extensiong of credit to one borrower up te the
full amount permitted by West Virginia Code § 31R-4-26(a) and also
hold eligible investment securities of the same obligor up to the
full amount permitted by West Virginia Ccde §& 31a-4-26(b). In
order for & security te be an "Investment Securlty", it must be
eligible for investment by a state-chartered banking institution




in accordance with the standards set forth in West Virginia Code §
31a-4-26 (). ' ) '
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Building #3, Room 311 e State Capitol Complex e 1300 Kanawha Bivd., East Charleston, WV 25305-0240  FAX: (304) 558-0442

DIVISION OF BANKING

{304) 558-2294

CONSENT TO FILE RULE

November 20, 18%5

TO WHOM IT MAY CONCERN:

Title of Rule: aeglsTatﬂve Rule Per;alnlnc to the Legal
Lending Limit _

Title Number: 1058

Series Number: @&

Pursuanc to West Virginia Code §§ 5F-2-2(a) and §4-7-4{c}, the
undersigned hercby consent;jD the filing of the foregoing rule.

Sicned this 2/ day of
O /Z///

nes H. Palige IT"
etary of Tax & Revenus




West Virginia Legislature
Legislative Rule-Making Review CommiBEgiS5 31s3Y oF STATE

Room MB47-State Capitol
Charleston, West Virginia 25305
(304) 347-4340

Senator Mike Ross, Co-Chair Debra A. Graham,
Delegate Vickie Douglas, Co—Chair

November 15, 1995

TICE OF ACTION TAREN BY LEGISLATIVE RULE-MARING REVIEW COMMITTEE

TO: Ken Hechler, Secretary of State, State Register

TO: Ms. 8Sharon Bias
Division of Banking
Bldg. 2, Reoom 311
Capiteol Complex
Charleston, WV 25305

FROM: Legislative Rule—-Making Review Committee
PROPOSED RULE: Legislative Rule Pertaining to the Legal Lending Limit

The Legislative Rule-Making Review Committee recommends that the West Virginia
Legislature:

1. Authorize the agency to promulgate the Legislative Rule
‘ {(a) as originally filed
(b) as modified by the agency _X
2. Authorize the agency to promulgate part of the Legislative
rule; a statement of reasons for such recommendation is
attached.
3. Authorize the agency to promulgate the Legislative rule

with certain amendments; amendments and a statement cof
reagons for such recommendation is attached.

4. Authorize the agency to promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement of reasons for such recommendation is attached.

5. Recommends that the rule be withdrawn; a statement of
reasecns for such recommendation is attached.

Pursuant to Cocde 29A-3-1l1(c)}, this notice has been filed in the State
Regigter and with the agency proposing the rule,

co: Timothy Winslow
General Counsel

Counsel

Joe Altizer, Associate Counsel
Marie Nickerson, Admr. Assistant
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