SRR SSS———eee——, e e . |

Do Not Mark Ia this Box
WEST VIRGINIA
SECRETARY OF STATE
KEN HECHLER RECEIVED
ADMINISTRATIVE LAW DIVISION B9S JUL 21 v 3 79
Form ¥3 BFFE O WEST yimghg
TN RN gjfg_gi
NOTICE OF AGENCY APPROVAL OF A PBOPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITYEE
AGENCY: WY Division of Banking TITLE NUMBER.__106

CITE AUTHORITY ___ 4V Code §31A-4-26 {a)(5)

AMENDMENT TO AN EXISTING RULE: YES_X. NO
IF YES, SERIES NUMBER OF RULE BEING AMENDED: __ 9
TITLE OF RULE BEING AMENDED: _Ledislative Rule Pertaining to the

Legal Lending Limit

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:
TITLE OF RULE BEING PROPOSED:

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR
THEIR REVIEW. ‘

Authorized Signature

7-60




DIVISION OF BANKING

(IC4) 553-2294

Building #3, Room 311 e Stats Capitel Complex e 1900 Kanawha Bivd., East & Charleston, WV 25305-0240 e FAX: (304) 553-0442

ON, F TO FILE R
June 29, 1885

TO WHOM IT MAY CCNCERN:

Tile of Rule: Legislative Rule Perctaining to the Legal Lending
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Pursuant to West Virginia Code §§ SF-2-2(a) and 64-7-4(&),

the undersigned hereby comsents to the £iling of the foregoing
rule. - -
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COMMISSIONER OF BANKING
LEGISLATIVE RULE PERTAINING TO
THE LEGAL LENDING LIMIT
106 CSR S

Statement of Circumstancesg

The proposed amendments to this legislative rule are required
in part by an amendment to the West Virginia Code during the
past legislative session which altered the amount a bank may

loan to any one person or common entity based upon marketable
staples as security.

The restriction placed on over lending to any one
accomodating party is needed to prevent a bank from relying too
heavily on any one person as a cosignor to loans, and thereby
placing the bank’s financial security at risk if that one person
were to be unable to meet his/her obligations in the event of.
multiple defaults.

The issue of whether it was proper to rely on individual
lessees rather than the leasing company for vurposes of
calculating the lending limit, needed to be clarified to
establish the criteria under which it would be proper.




APPENDIX B
FISCAL NOTE FOR PROPOSIED RULES
Rule Title: Logislarive Rule Sartaining +o the | anal Langding Limit

Type of Rule: 1 Legislative Interpretive Procedural
Agency WY Division of Banking

Address State Capitol Complex

Bidg 3, Rm 311

Charleston, WV 2530%

1. Effect of Proposed Rule

ESTIMATED TOTAL
COST

PERSONAL SERVICES - - - - -

CURRENT EXPENSE - - - - -

REPAIRS & - l
ALTERNATIONS

EQUIPMENT - - - - -

OTHER I - - - - -

2. Explanation of above estimates:

The.rule does 10T Create any new expense to the agency or any other agency of
State gavernment, but merely conforms the rule to statutory changes and clarifis

isigis invelving the determination of a bank's lending limit t¢ any one person ¢
entity.

3. Objectives of these rules:

The rule amendments are intended to conform the rule to recently enacted statuz

changes_to the banks lending limit law restrictions, and fo clarify issues that
have arisen in determining the lending limit.




Rule Title:

Date:

Legislative Rule Pertaining to the logal lending |imit

106 CSR 9

Explanation of Overall Economic Impact of Proposed Rulae.

A. Economic Impact on State Government.
None

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

Assists bank lending to leasing companies and may result in some banks

restructuring loans where the loan portfolio is toc reliant on cne person
as & source for cosigning notes.

c. Economic Impact on Citizens/Public at Large.

Nene

June 29,1695

Signature of Agency Head or Authorized Reprensentative
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DATE:

TO:

FROM:

July 31, 1995

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Timothy Winslow
General Counsel- WV Division of Banking

LEGISLATIVE RULE TITLE:

1. Authorizin& gtatute(s) citation WV Code §31A-4-26(a)(5)

Date filed in State Register with Notice of H®axng< Comment Period

June 29, 1995

What other notice, including advertising, did you give
of the hearing?

Sent_to each narsan/business on the WY Division of Banking's

"Official Notification" list.

Date of Hegekng(s) Comment Period

June 28, 1995 to July 30, 1995

Attach 1list of persons who appeared at hearing,
comments received, amendments, reasons for amendments.

Attached X No comments received

Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
{be exact)

July 31, 1995

Name and phone number(s) o¢f agency person(s) to
contact for additional information:

Timothy Winslow  558-2294

Legislative Rule Periaining to the Leggl Lending Limit




If the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the State
Register a notice of the time and place of a hearing
for the taking of evidence and a general description
of the issues to be decided.

N/A

b. Date of hearing: N/A

c. On what date did you file in the State Register the
findings and determinations required together with the
reasons therefor?

N/A

d. Attach findings and determinations and reasons:

Attached N/A
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COMMISSICNER OF BANKING
LEGISLATIVE RULE PERTAINING TO
THE LEGAL, LENDING LIMIT
106 CSR ¢

The proposed amendments to this legislative rule are required
in part by amendments to the West Virginia Code which altered
the amount a bank may locan to any one person or common =ntity
[Sea W. Va. Code §312-4=-26(a)(3){C)1. In particular, the law
now limits the tectal amount which can be loaned based upeon
marketable staples as security to 35% of the bank's unimpaired
capital and surplus. This 35% is comprised of the general 15%
lecan limitation together with the 20% additional amount when
fully secured by marketable staples.

The change to the obligations of accommodation parties is
neaded to prevent the bank from becoming too reliant on any one
person cosign'ng notes as a secondary source of recovery, even
when the cosigner i1s not intending to benefit from the loan.
Such over reliance would create similar dangers tc a bank’s
safety and soundness, as would over extension of credit to that
person directly. Thus the rule amendment would limit such loans
to no more than 50% ©of the institution’s unimpaired capital and
surplus.

The amended rule also clarifies the ability of banks o lock
to a lessee rather than the leasing company for puUrposes cf
calculated lending llm_hs involving repayment of monies borrowed
by the leasing company secured by the leased eguipment under
certain limited snnumerated circumstances.
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LEGISLATIVE RULE PERTAINING TC TEE LEGAL LENDING LIMIT

§106-9-1. General.

1.1 Scope.-- This rule establishes the general method for
implementing West Virginia Code § 31A-4-26; it applies to all
loang and/or extensiocons of credit made by state-chartered
banking institutions and their domestic operating subsidiaries.

Thig rule dees not apply to loans made by a state-chartered
banking institution teo its affiliates (as that term is defined
in subsection (b} (1) of Secftion 23A of the Federal Reserve AcCt
(12 U.S.C. 371c(b){(1))) or operating subsidiaries. West
Virginia Code § 312A-4-26 and this rule are intended to prevent
one (1) individual, or =z relatively small group, from borrowing
an unduly large amount of the state-chartered bank's funds. The
statute and this rule are intended to safeguard the depositors
of state-chartered banks by spreading the loans and/or
extensions of credit ameong a relatively large number of perscons
engaged in different lines of business.

1.2 Authority.-- WV Code §31A-4-26(a) (5)

1.3 Filing Date.=-- &oridl—5—3i585

faNall={
i’ e g

1.4 Effective Date.-- ¥May—5—I

§106-9-2. Definitions.
For purposes of this rule:

2.1."Loans and Extensions of Credit" means any direct oxr-
indirect advance of funds (including cbligations of makers and
endorsers arising from the discounting of commercial paper) to a
person made on the basis of any obligation of that person to
repay the funds or repayable from specific prorerty pledged by
or on behalf of a person. "Loans and Extensions of Credit" also
inciudes a "Contractual Commitment to Advance Funds" as that
term is defined in section 2.4 of this rule;

2.2."Perscn” means an individual, sole proprietorship,
partnership, joint venture, associlation, gsoclety, firm,
institution, syndicate, trust, estate, business trust, public or
private corporation, not-for-profit coxporation, sovereign




government or agency, instrumentality, or political subdivisicn
thereof, or any similar entity or crganization;

2.3 "Unimpaired Capital and Unimpaired Surplus” means the
amount of total egquity capital outstanding as indicated in the
bank’'s most recent gquarterly report of condition and income zs
filed with the Commissiocner of Banking pursuant to West Virginia
Code & 31a-4-1%, plus the amount of the allowance for loan
losses, minus the amount of goodwill or other nonmarketable
intangible assets included in such guarterly report pursuant to
generally accepted accounting principles. Unrealized gains and
losses on the bank's securities and loan portfolios shall be
included in the calculation cf teotal eqguity capital te the
extent regquired by generally accepted accounting principles and
applicable federal or state law, rule or redulation.

2.4. "Contractual Commitment Lo Advance Funds" means (a) an
obligation onn the part ¢f the bank to make payments (directly or
indirectzly) to & designated third party contingent upon a
default by the bank's customer in the performance of an
obligation under the terms of that customer's contract with the
third party or (b) an obligation to guarantee or stand as surety
for the benefit of a third party. The term includes, but is not
limited to, standby letters of credit (as defined in section 2.5
of this rule), guarantees, puts and other similar arrangements.
For purposes of thisg rule, undigbursed lcan funds and loan
commitments not vet drawn upon but which the bank has thrcugh
written agreement obllgated itseli to disburse upon reguest axre
contractual commitments to advance funds as defined in this
subsection. The definition does not include commercial letters
of credit and similar instruments where the igsuing banks expect
the beneficiary to draw upon the issuer, which do not
"guarantee" pavment of a money obligation, and which do not
provide for payment in the event of a default by the account
party; and o

2.5. _ A "Standby Letter of Creditf" is any letter of credit,
or similar arrangement, however named or described, which
represents an obligation to the beneficilary on the part of the
issuer (a) to repay money borrowed by or advanced to or for the
account of the account party, or (») to make payment on account
of anv indebtedness undertaken by the account party, or {(c) to
make payment on account of any default by the account party in
the performance of an obligation.

§106-9~3, Limitations and Compliance.
3.1. General limitation.

The total lecans and extensicng of credit made by a state-
chartered banking instituticn to any one person ©Or Ccommon
enterprise and not fully secured, as determined in a manner
consistent with subsection 3.2 of this rule, shall not exceed
fifteen percent of the unimpaired capital and unimpaired surplus
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of that state-chartered banking institution ini tlally determined
for the periocd that the loan or sextension of credit is made.

3.2. Additicnal general limitation; locans fully secured by
readily marketable collateral.

Where the total lcans and extensions of credit by a state-
chartered banking ingtitution to any one perscn Or CONmMOn
enterprise are fully secured by readily marketable collateral
having a market value, as determined by reliable and
continucusly available price gquotations, at least egqual to the
outstanding amount of those loans and extensions, then the bank
may provide these loans or extensions of up to ten nercent of
the unimpaired capital and unimpaired surplus of that state-
chartered banking institution intially détermined for the period
that the loan or extension is made. This limitation shall be
geparate from and in addition to the limitation contained in

subsaecticon 3.1 of $His zule.

3.3. Definition of readily marketable collateral. For
purposes of this rule, "Readily Marketable Collateral" means
financial instruments and bullion which are salable under
cordinary circumstances with reasgonabkle promptness at a fair
market value determined by guotations based on actual
transactions on an auction or a similarly available dailly bid
and ask price.market. "Financial Instruments"” include stocks,
notes, bonds, and debentures traded on a national securities
exchange, "OTC Margin Stocks" (as defined in Regulation U of the
Federal Reserve Board), commercial paper, negotiable
certificates of deposit, bankers’ acceptances and shares in
money market and mutual funds of the type which issue shares in
which banks may perfect a security interest. The term
“Einmancial T rumentg? not 1 i mortgages.

3.4. Compliance with West Virginia Code § 31a-4-26({(a) (2);

(a) Each loan or extension of credit based on the limitation
contained in West Virginia Code subdivision (2}, subsection (a),
gsection twenty-six, article four, chapter thirty-one-a ghall be
secured by readily marketable collateral having a current market
value of at least one hundred percent (100%) cf the amcunt of
the locan or extengicn of credit at all times. "Current Market
Value" means the bid or closing price listed for an item in a
regularly published listing or an electronic reporting service.

{b) Each bank must institute adeguaite procedures to ensure
that the ceollateral wvalue _ulTy secures the outstanding loan at
all times.

(c) Financial instruments may be dencminated in foreign
currencies which are freely cechvertible to United States
dollars. If collateral is denominated and pavabhle in a currency
other than that of the loan or extension of credit which it
secures, the bank's procedures must require that the collatexral
be revalued at least monthly, using appropriate foreign exchange
rates, 1in addition to being repriced at current market value.
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{(d) If collateral wvalues fall below one hundred pexcent
{(100%) of_the oltstanding leoan, to the extent that the loan is
ne longer in conformance with this section and exceeds the
general fifteen percent (15%) limitation, the loan must be
brought into conformance within five (5) business days, except
where judicial proceedings, regulatory actions or other
extraordinary occurrences prevent the bank from taking action.

3.5 Material decline of unimpaired capital and unimpaired
surplus.

{a) Where there is a miterlal decline in a state-chartered
bank’s unimpaired capital and unimpaired surplus causing it to
decrease. during any guarterly reporting period more than 20%
from that amount reported in the bank’s most recent repcrt of
income and condition or causging it to decrease more than 30% in
any twelwve month period, the bank shall review 1ts outstanding
loans and extensions and report to the commissioner of banking
those loans and extensicns that exceed the limitations of this
section using the bank’s current. re-evaluated unimpaired capital
and unimpalred surplus. The report shall detaill the bank’'s
position in each such loan and extension. The commissioner may,
within his or her discretion, regulire that these loans and
extensions be brought into conformity with the bank’s current
re-evaluated legal lending and investment limitatiom.

{b) The commigsioner of bahking retains the auvthority to
direct any state-chartered bank to recalculate its lending.
limits at more fregquent intervals than provided in this section
and require all ocutstanding loans and extensions cof credit to be
brought into conformance with the re-evaluated limitaticn in
order to ensure a bank’s safety and soundness. In such cases,
the commissioner will provide the bank a written noctice
explaining briefly the specific reasons why the determination
was made to requlre the more freguent calculations.

§106-9-4. Combining lcans to separate borrowers.

4.1. General Rule. - Loans or extensions of credit tc one (1)
person will be attributed to other persons, for purposes of this
rule, when .

{a) the proceeds of the loans or extensions of credit are to
be ugsed for the direct kenefit of the other person Or perscns oOr

(b) a "Common Enterprise" is deemed to exist between the
persons.

4.2. Definition of a common enterprise.

(a) Whether two (2) or more persons are engaged in a 'Common
Enterprise” will depend upon a realistic evaluation of the facts
and circumstances of particular transactions.

~d-




{b) Where the saxpected source of repayvment for each loan or
extension of credit 1s the same for e=ach person, a "Common
Enterprise" will be deemed to exist and the loans or extensions
of credit must be combined.

{c) Where loans or extensions of credit are made by persons
who are related through common contrel, including whers one
person is controlled by another person, a "Common Enterprise”
will be deemed to exisgt 1f the perscns are engaged in
interdependent businesses or there is substantial financial
interdependence among them. A "Common Enterprise” will be
deemed to exist when fifty percent (50%) or more of one person’s
grosg receipts or gross expendlitures (on an annual basgiz) are
derived from transacticons with one cr more persons related
through comnmor control (as defined in Secticn 4.3 of this rule).
Gross receipts and expenditures include gross revenues/sxpenseas,
intercompany loans, dividends, capital contributions, and
similar receipts or payments.

(d) A "Common Enterprise” will also be deemed to exist when
separate persons borrow Ifrom a bank for the vurpese of acguiring
a business enterprise of which those versons will own more than
fifty percent (50%) of the voting securities.

4.3 Definition of control.-- For the purpoges of Sectilion
4.2(c) of this rule, "Contreol" shall be presumed to exist when:

(a) One or more persons acting in concert directly or
indirectly own, control or have power to vote twenty-Iive.
percent (25%) or more of any class of voting securities of

another person; or

(b} One or more persons, acting in concert, contrel, in any
manner, the election ¢f a majority of the dirsectors, trustees or
cthexr perscns exercising similar functlons of another perscn; or

(¢} Any other circumstances exist which indicate that one or
more persons acting in concert directly or indirectly exercise a
controlling influence over the management or policies of another
parzon.

§106~9-5. ILoans to corporations.

5.1. Definition of subsidiary.-- For purposes of this rule, a
corporation is a "Subsidiary" of any person which owns or
beneficially owns more than fifty percent (50%) of the voting
stack of the cermoration. The ownership need not be direct.
For example, 1if A owns more than fifty percent (50%) of the
voting stock of Corporation X which, in turn, owns more than
fifty percent (530%) of the wvoting stock of Corporation Y,
Corporation Y-would be considered a subsidiary cf both A and of
Corporation X.




5.2. CGeneral rule.-- Loans or extensicns of credit te a
perscon and 1ltsg suksidiary or to subsidiaries of one person neead
not be combined where the state-chartered banking institution
has determined that the person and subsidiaries involved are not
engaged 1ln a "Common Enterprise” as that term is defined in
Section 4.2 of thisg rule.

5.3. Exceptionsg.-- Neotwithsgtanding Sectlon 5.2 of this rule,
loans or extensions of credit by a state-chartered banking
institution to a "Coxporate CGroup" may not exceed fifty percent
(50%} of that state-chartered banking institution’s unimpaired

capital arnd unimpaired surplus. Thils aggregate limitation
applies only to loans made pursuant to West Virginia Code § 312~
4-26(a) (1) and (2). A "Corporate CGroup” includes a perszon and

2ll of its subsidiaries.

§106-9-6. Loans to partnerships, joint ventures, and
associations.

6£.1. General rule.-- Loans or extensions of credit to a
partnership, jolnt venture or association shall, for purposes of
this rule, be considered loans or extensions of credit to esach
member of the partnership, Jolint venturse or assocliatiocn.

6.2. Attributing.-- Leoans or extensions of credit to members
0f & partnership, Jjoint venture or association shall, for the
purpose of this rule, be attributed te the partnership, joint
venture or association where one or more of the tests set forth
in section 4 of_this rule is satisfied with respect toc one or
more members. However, lcans to members of a partnership, joint
venture or assoclaticn will not be attributed to cther members
of the partnership, joint venture or associliation under this
subsection unless one or more of the tests set forth in secticon
4 of this rule is satisfied with respect tc the other members.
The testgs set forth in section 4 of this xrule shall be deemed to
be satigfied when loans or extensiong of c¢redit are made to
members of a partnership, Joéint venture or associaticon for the
purpcse of purchasing an interest in the partnership, joint
venture aqr assocciatlon.

£€.3. Exceptlon.-- The rule get forth in Section 6.1 of this
rule is not applicable to limited partmners in limited
partnerships or to members of joint ventures or assocliaticns if
the partners or members, by the terms of the partnership or
membership agreement, are not to ke held lizble £or the debts ox
actions of the partnership, joint venture or associlation.
However, the rules set fcocxth in Section 4.1 of this rule are
applicable to these partners or members.

§106-9-7. Exceptions to the lending limits.




7.1. Discount of commercial or business paper.-- West
Virginia Code § 312-4-26(a) (4){A):

Loans or extensions of ¢redit arising from the
discount of commercial or business paper evidencing
an obligatiocn to the person negotiating it with
recourse shall not be subject to any limitation based
on capital and surplus.

(a) This exception applies to negotiable paper given in
payvment of the purchase price of commodities in domestic or
export transactionsg purchased for resale or to be used in
connection with the fabricatiorn of a product or to be used for
any other business purpose which may reasonably be expected to
provide funds for payment of the paper. Loans or extensions of
credit arising from the discount of paper of the kind described
in this subsection must pbear the full recourse endorsement of
the owner. However, lcans or extensionsg of credit arising from
the discount of such paper in export transactions may be
endorsed by the owner without recourse or with limited recourse,
or may be accompanied by a separate agreement for limited
recourse: Provided, That 1f transferred without full recourse,
the paper must be supported by &n assignment of appropriate
insurance covering the political, credit and. transfer risks
applicable to the paper. Insurance provided by the Export-
Import Bank or the Foreign Credit Insurance Association is
considered avpropriate for this purpose. Loans or extensicns of
credit based on this exception are not subject to any
limitation. -

(b) Since the reason for the unlimited credit under this
exception 1s that the paper arises from the sale of a commodity
which may reasonably be expected to provide funds for payment of
the paper, failure to pay either principal or interest when due
removes the reason: for unlimited credit. Therefore, althcugh
the line of credit tc the maker or endorser should nct be
classified as excessive by reasons of the default, the paper on
which the default has occurred must thereafter be taken into
consideration in determining whether additional lcoans or
extension of credit méy be made within the limits of West
Virginia Code & 31la-4-26(a). The same principles of
disqualification from the exception applies to any renewal ox
extension of either the entire loan or an installment of the
loan. : B R :

7.2. Barnkers' acceptances.-- West Virginia subdivisions (B)
and (4), subsection (a), section twenty-six, article four,
chapter thirty-one-a provides:

The purchase of bankers' acceptances of the kind
described in sgection thirteen of the Federal Reserve
Act and issued by cother banks shall not be subject to
any limitation based on capital and surplus.




(a) This excention permits the purchase by & state-charteread
banking institution withouf limitation of bankers’ acceptances
created by other banks: Provided, that the acceptances are of
the kind descrikbed 1in 12 U.S.C. § 372 {eligikle acceptances).
Acceptances other than those described in 12 U.S.C. § 372 must
be included within the purchasging state-chartered banking
institutieon's lending limit to each acceptor bank. )

() The limits under which a state-chartered banking
institution may itself accept drafts eligible for rediscount are
contained in 12 U.S.C. 8 372. These limits are distinct from
the limits under West Virginia Code & 31A-4-25(a) . Acceptances
by & bank of "Ineligible" drafts, i.e., time drafts which do not
meet the reguilrements for discount with a Federal Reserve Bank,
are subject to the limitations of West V’Iglﬁla Coae § 31a-4-
26 (a). ' -

(c) During any rperiod within which a state-chartered banking.
institution holds its own acceptances, eligible or ineligible,
having given value therefore, the amount given is considered,
for purposes of this rule, to be a leocan or extension of credit
to the customer for whom the acceptance was made and 1s subiject
to the lending limits. To the extent that a lcocan or extension
of credit created by discounting the acceptance 1s covered by a
bona fide participation agreement, the discounting bank need
cnly congider that portion of the discounted acceptance which it
retalng as being subject to. uqe limitaticons of West Virginia
Code § 31a-4-26(a).

7.3, Loans sasvired by bills of lading or warcehouse receipts
covering readily marketable staples. -~

{a) The total loans and extensions of credit made by a state
chartered banking institution to any one person or common
enterprise may exceed fifteen percent of the unimpaired capital
and unimpaired surplus of that state chartered banking
institution at the time the loans or extensions of credit are
made 1f uhey are fully secured by kills of lading or other
documents g1v1ng g lien on ?eadlly marketable staples, as
determined in a marmer consistent with subdivision 7.3(b} of
this rule, notwithstanding the collateral reguirements in
subsection 3.2 of this rule. .

(b) Where the total loans and extensions of credit by a state
chartered bhanking institution to any one persorn Or CONmOnN
enterprise are fully secured by bills of lading or otherx
documents g1v1ng a lien on 7*‘e_a.dj.lj marketable staples the market
value of which at all times egquals or exceeds one hundred
fifteen percent (115%) of the outstandlng amount of such lcoans
or extensions of credit, the bank may p?OVﬂde such locans or
extensions of credit of up to & v 7
435%% twentv percent (20%) of the unimoai?ed capital and
unimpaired surrlus of that state chartered banking institutiocn.
This limitation is separa~e—f“ﬁm—aﬁé in addition tec the 15%
limitation contained in subsection 2.1 of this rule. The total
amount allowed under this provision may thus not exceed thirty-

-




capital and unimpaire

surplus (viz. 20% =

{c) The maximum term of a lcan oxr extensicn of credit
extended under subdivision 7.3(b) of this rule shall be ten (10)
months.

(d) A "Readily Marketable Staple"” means an article of
commerce, agriculture or industry of such uses as tc make it the
subject of dealings in a ready market with sufficiently freguent
price quotations as to make the price easily and definitely
ascertainable, and the staple itself easy to sell at any time at
a price determined in an organized market. Staples eligible for
this exception must be nonperishable and must be fully covered
by insurance when such insurance is customary. This exception
ig intended to apply primarily to basic commodities, such as
wheat and other grains, cotton, wool, and basic metals such as
tin, copper, lead and the like. Whether a commodity is readily
marketable depends upon existing conditions and it is possibkle
that a commeodity that qualifies at one time may cease to qualify
at a later date. TFabricated commodities which do not constitute
standardized interchangeable uUnits and do not possess uniformly
broad marketablility do not gqualify as read11y marketable
staples. } - -

fe) Commodities scometimes fall to gqualify as nonperishable
pecause of the manner. in which they are handled or stored during
the 1life of the loan or extension of credit. Accordingly, the
question as to whether a staple is nonperishable must be
determined con a case-bhy-case basis.

(f) The important characteristic of warehouse receipts, order
bills of lading or other similar documents is that the heolder of
the documéernts has control of the commodity and can cobtain
immediate possession. (However, the existence of brief notice
periods or similar procedural reguirements under state law, for

the disposal of the collateral will not affect the eligibility

of instruments for this excepticn.) Only documents with these
characteristics are eligible security for loans under this
exception. In the event of default on a leocan secured by such

documents, the bank must be in a position to sell the underlyving
commodity and promptly transfer title and possession to the
purchaser, thus being able to protect itself without ex ctended
litigation. Generally, documents of title gualifying under the
Uniform Commercial Code [W. Va. Code § 46-1-201] are "Similar
Documents" cualifying for this exception.

(g) Field warehouse receipts are an acceptable form of
collateral when they are issued by a duly bonded and licensed
grain elevator or warehouse having exclusive pOSS&SSlOD and
control of the commodities even though the grain elevator or
warehouse ig maintained on the commodity owner's premise.

(n) Warehouse receipts issued by the borrower-owner which is
a grain elevator or warehouse company, duly bonded and licensed
and regularly inspected by state and federal authorities, may be
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considered eligible collateral under this exceptlon only when
the recelipts are registered with an independent registrar whose
consent is required before the commodities can be withdrawn from
the warehcuse. : : '

(i) If collateral valueg fall below the levels requirad by
subdivision 7.3 (b} of this rule, to the extent that a loan is no
longer in conformance with the collateral reguirements and
exceeds the general fifteen percent {15%) limitaticon, _the loan
must be broudht into conformance within five (5) business days,
except where judlicial proceadings, regulatory actions or other
extraordinary occurrences prevent the bank from taking action. -

7.4, Loans secured by obligationg ¢f the TUnited States and
West Virginia.-- West Virginia Code § 31Aa-4-26(a) (4) (D)
provides: ' _

Loans or extenszions of credit secured by bonds,
notes, certificates of indebtedress or treasury bills
of the United States or by other such obligations
fully guaranteed as to principal and interest by the
United States or by bonds, notesg, certificites of
indebtedness which are general obligations ©f the
state of West Virginia or hy other such obligations
fully guaranteed as to principal and interest by the
state of West Virginia shall not be subject to anv
limitation based on _capital and surpius.

{z2) This exception applies only to the extent that loans or
extensions of credit are fully secured by the current market
value of cbligations of the United States or the state of Wast
Virginia or guaranteed by the United States of the state of West
Virginia. —

(b If the market value of the collateral declines to the
extent that the leoan is no longer in conformance with this
exception and exceeds the general fifteen percent (15%)
limitation, the loan must be brought into conformance within
five (5) business days.

7.5. Loans to or guaranteed by a federal agency or the state.
of West Virginia.-- West Virginia Code § 31a-4-26(a) (4) (E)}
provides: ' .

Loans or-extensions of credit to or secured by
unconditional takeout commitments or guarantees of
any department, agency, bureau, board, commission or
establishment of the United States or of the State of
West Virginia or any corporation wholly owned
directly or indirectly by the United States shall not
be subject td. any limitation based on capital and
surplus.

(a) This exception may apply to only that portion cf a loan
or extension of credit that is covered by a federal government
or state of West Virginia guarantee or commitment.
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(b)) For purposes o0f this exception, the commitment or
guarantee must be pavable to cash or its equlvalenb w1th1n sixty
(60) days after demand for payment is made.

(c¢) A guarantee cr commitment 1s unconditional 1f the
protection afforded the bank is not substantially diminished or
impaired in the case of loss resulting from factors beyond the
bank’s control. Protection against loss is not materially
diminished or impaired by procedural regquirements, such as an
agreement to take over only in the event of default, including
default over a specific pe?lod o~ time, a reguirement that
notification of default be given within a specific period after
its cccurrence, or a reguirement of good faith on the part of

the bank.

7.6. Loans secured by sSegregated deposgsit accounts.-- West
Virginia Code § 31A-4-26(a) {4) (F) provides:

Loans or extensicns of credit secured by a
segregated deposit account in the lending bank shall
not be subject to any limitation.based.on capital and
surplus. i

{a} The lending bank must ensure that a security interest has
been perfected in the deposit, including the assignment of a
specifically identified deposit and any other actions reguired .
by state law.

(b} Deposit accounts which mayv gualify for this exception
include deposits in any form generally recognized as deposzts
In the case of a deposit eligible for withdrawal prior to the
maturity of the secured lcan, the bank must establish internal
procedures which will prevent the release of the security.

(¢} A deposit which is denominated and payable in a currency
other than that of a loan or extension of credit which it
secures may be eligible for this exception if it 1s freely
convertible to United States dollars. The deposit must be
revalued at least monthly, using appropriate foreign exchange
rates to emsure that the loan or extension of credit remains
fully secured. This exception applies to only that portion of
the loan or extension of credit that is covered by the United
States dollar value of the deposit. If the United States dollar
value of the deposit falls to the extent that the lcan is in
nonconformance with this exception and exceeds the general
fifteen percent (15%) limitation, the locan must be brought into
conformance within five (5) business days, except where judicial
proceedings, regulatecry actions or othex extraovd4nary
occurrences prevent the bank from taking such actiomn. This
exception is not authority for state-chartered pamklng
institutions to take deposits denominated in foreign currencies.

7.7. Loans to state—charteredloanking depositorv institutions

with the aporoval of the Commissioner.-- West Virginia Code §
312a-4-26(a) (4) (G) provides:
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Loans oxr extensiocns of credlt to any banking
institution or to any receiver, conservator or other
agent in charge of the business and property of such
banking institution or other federally insured
depository institution, when such loans or extensions
of credit are approved by the Commissioconer of
banking, shall not be subject to any limitation based
on capital and surrvlus. ' :

This exception is intended to apply only in emergency
situations where a state-chartered banking institution is called
upon to provide assistance to ancther depository institution.

Tor purnoses of this subsecticon, depositorv institution means
a commercial bank, savings bank, trust company, gavings
asgociation or credit union,

7.8.Discount of installment consumer paper.

(a) Loans and extensions of credit arising from the discount
of nedjotiable or nonnegotiable.installment. consumer paper which
carries a full recourse endorsement or unceonditicnal guarantee
of any one person or commen enterprise transferring the paper
are subject under this section to a maximum limitation egqual to
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the bank’s unimpaired capital and unjmpaired surplus,
notwithstanding the collateral recuirements set forth in
subsecticn 3.2 of this rule. This limitation is separate from
and in addition to the amount allowed under the bank’'s general
limitation set forth in subsection 3.1 of this rule. Thus, the
total amount sgllowable under this provision may not exceed 25%
of the bank’s total unimpaired canital and unimpalred surplus.

"he unconditional guarantee may be in the form of a
repurchase agreement or a sgeparate guarantee agreement. A
condition reasonably within the power of the bank to periform,
such ag the repossession of collateral, will not be considered
to make conditional an otherwise unconditional agreement.

(1) For purposes of this section of this rule only,
"Consumer"” meang the user of any products, commodities, goods,
or services, whether leased or purchased, and does not include

any person who purchases products or.commodities for the purpose ..

of reésale or for fabrication into goods for sale.

(2) For purposes of this section of the rule only,
nConsumer Paper" includes paper relating to automobiles, mobile
homas, residences, office eguipment, household items, tuition
fees, insurance premium fees and similar consumer items. Also
included is paper covering the lease (where the bank is not the
owner or lessor) or purchase of eqguipment for use in
manufacturing, farming, construction or excavation.
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{b) Under certain circumstances, installment consumer paver
which otherwise meets the reguirements of this section will be
congsidered a loan or extengion of credit to the maker of the
paper rather than the seller or trangferor of the paper.
Specifically, where (&) through a review of the bank’'s files it
has been determined that the financial conditicn of each maksr
is reascnably adeguate to rxepay the loan or extension of credit
and (B) an cofficer designated by the bank’s Chalrman or Chief
Executive Officer pursuant to authorization by the board of
dirsctors certifies in writing that the bank is relving
primarily upon the maker {o repay the loan or extensicn of.
credit, the loan or axtensgion of credit is subject only to the
lending limits of the maker of_ the paper. Where paper 1is
purchased in substantial guantities, the records, evaluaticon and
cervification may be in such form as is appropriate for the
class and quantity of paper invoelved. Ths bank may use sampling
techniguss, or cthexr aAppropriste methods, tg independently
verifyv the reliabili f the credit information suppli by _the

7.9 Loans and extensions of credit secured by livestock.

{(a) The total loans and extensions of credit made by a state
c¢hartered banking institution te any one person or common
enterprise may exceed fifteen percent of the unimpaired capital
and unimpaired surplus of that state chartered banking
institution at the time the loans or extensions of credit are
made 1f they are fully secured by documents or ianstruments
securing title or giving a lien on livestock, as determined in a

manner consistent with subdivision 7.9{(b) of this rule.

(b) Where the total loans and extensiocns of credit by a
state-chartered banking instituticn to any one person or common
enterprise are fully secured by:

(i)} shipping documents or instruments transferring ox
securing title covering livestock or giving a first lien on
livestock when the market value of the livestock securing the
obligation is not at any time less than one hundred fifteen
percent (115%) of the face amcunt of the cobligation; or,

(ii) discounted paper given in pravment for livestock by
dealers, which carries a £ull recourse endorssment or
unconditional guarantee of the seller, and which is secured by a.
first lien on the livestock being sold when the market wvalue of
the livestock securing the obligation 1s not at any time less
than one hundred percent {100%) of the face amount of the
obligation;

Then, the bank may provide those loang or extensions of up to
an additional ten percent of the unimpaired capital and
unimpaired surplus of that state chartered banking institution
calculated at the time that loan cr extension is made. This
limitation is separate from and in addition teo the limitation
contained in subsection 3.1 of this rule.
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{q) "Livestock" as the term is used in this subsection,
includes dairy and beef cattle, hogs, sheep, goats, horses,
mules, poultry and f£ish, whether or not held for resale.

{d) Banks must maintain in their files an inspection and
areratsasr valuation rebort on the livestock pledged, in order to
demonstrate compliance with this subsection. The inspection and
aporaisat valuation report should be perfcrmed at least every

twelve (12) months or more freguently as considered prudent.

(e} Liens on the livestock must be in a form which allows the
bank to maintaln a perfected security interest in the livestock
under applicabkble state law. '

(£) If cellateral values fall below the levels recuired by
subdivision 7.9(b) of this rule, to the extent that the lcoan is
no longer in conformance with the collateral reguirements and.
exceeds the general fifteen percent (15%) limitation, the lcan
must be brought into conformance within thirty (30) business
days, except where judicial proceedings, regulatory actions oxr
other extraordinary occcurrences. prevent the bank from taking
action. - ' '

7.10.. . Loans to Student Loan Marketing Association. -- West
Virginia Code.§ 31A-4-26(a) (1) provides:

Loans or extensions of credit to the Student Loan
Marketing Association shall not be subject to any
limitation based on capital and survlus. _

7.11. lLoans to a cerporation owning the property in which
that state-chartered banking institution is_located.--West
Virginia Code § 31A-4-26(a) (4) (K) provides:

Loans or extensions of credit to a corporation
owning the property in which that state-chartered
banrking instituticn located, when that state-
chartered banking institution hasg an unimpaired
capital and surplus of not less than one million
dollars (81,000,000) or when approved in writing by
the Commissioner of RBRanking, shall not be subject to
any limitation based on capital and surplus.

§106-9-8. Miscellaneous.

8.1. Obligations of accommodation parties.-- The liability of
a drawer, endorser or guarantor who does not receive any of the
proceeds, or the benefit of the proceeds, of the loan ox
extension of credit is not a loan or extengion of credit to such
person for purposes of this rule unless one of the tests set
forth in Section 4 of this rule 1s satisfied. However, ng
person shall serve as an accomodation partv _on loans exceeding
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of a state chartered banking institution’

unimpaired capital and unimpaired surplus.

8.2. Sale of federal funds and limitations on interbank
liabilities. .. _

(a) "Sale of Federal Funds" means, for purproses of this
subsection, any transacticn among depository institutions
involving the transfer of immediately available funds resulting
from credits to deposit balances at federal reserve banks or
from credits to new or existing deposit balances due from a
corresponderit depository institution.

{(b) "Continuing Contract" means, for purposes of this
subsection, an agreement that remains in effect for more than
one business day but has no sneCﬂfled ma;urWty and regquires no
advarice notice for termination.

(¢} Sales of federal funds with a maturity of one (1)
businegs day or under a continuing contract are not "Loans and
Extefgions of Credit" feor purposes of this rule and are governed
by the guidelines set .forth in Federal Reserve Board Regulation:
F [1i2 CFR 2086]. i

(d) Extensicns of credit or sales 0of federal funds te other
banking or deposlitery institutions with a maturity of more than
one business day are subjact to.the legal lending limits
generally set forth in subdiwvisions (1) and (2), subsecticn (a),
sectilon twenty-six, article four, chapter thirty-one-a of the
state code.

8.3. Purchase of third-party paper.-- Where a pank purchases
third-varty paper subject to.an agreement that the seller will
repurchase the paper upon default or at the end of a stated
periocd after default, the geller’g obligation to repurchase is
subject to West Virginia Code § 31A-4-26(a)(l) and is measured
by the total unpaid balance of the paper owned by the bank less
any applicable dealer reserves. Where the seller's obligation
to repurchase is limited, the seller's total loans or extensions
of credit, for the purpose of West Virginia Code § 31A-4-
26 (a) (1) are measured by the total amount of paper the seller
may ultimately be obligated Lo repurchase. Where no more than
an agreed percentage of the purchase price 1s retained by the
bank and credited to a reserve to be held as a form of
collateral security, but the bank has no direct or indirect
recourse to the seller, the loans or extensions of credit do not
constitute loans or extensions of credit to the seller subject .
to the expanded limitations of subsection 7.8(a) of this rule.

8.4. Overdrafts.-- Overdrafts, whether or not prearranged,
are "Loans and Extensions of Credit" for purposes of this rule.
This rule does not aoply to "Intra-davy" or "Daylight"
overdraits.
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8.5. Loans charged off, in whole or in part.-- The lesgal

lending limits apply te all existing loans or extensions of ..

credit to a person by the bahk, including loans or extensicns of
credit which have been charged off on the books of the bank in
whole or in part. Loang or extensions of credit which have
become urienforceable by reason of discharge in bankruptcy or are
no longer legally enforceable for other reasons are not "Loans
and Extensions of Credit" for purposes of this rule.

2.6. Sale of loan participation.

{a) When a bank sells a participation in a loan or extension
of credit, including the discount of a bank’s own applicable
acceptance, that portion of the lcan that is sold on a
nonrecourse basis will not be applied to the bank’s lending
limits. In order to remove a loan or extension cof credit from a
bank’s lending limit, a participation must result in a pro rata
sharing of credit rigk proportionate to the respective interests
of the originating and participating lenders. This is so even
where the. participation agreement provides that repayment must
be applied first to .the shares sold. In that case, the pro rata
sharing may only be accomplished if the agreement also provides
that, in case of a default or comparable evenht defined in the
agreement,” participants shall share in. all subsequent repayments
and collections in proportion to the percentage of participatiocn
at the_Time of the occourrence of the event, '

(b) The provisions of subsection 8.6(a) of this rule apply to
all "Loans and Extensions of Credit," as defined in Section 2 of
this rule, including "Contractuzsl Commitment(s) to Advance
Tunds, " as defined in Section 2.4 of this rule.

8.7. Interest oxr discount on lecans.-- The legal lending
limits do not apply to the portion of a loan or extension of
credit that represents accrued or discount interest.

8.8. Loans to or guaranteed by general obligations of a state
or political subdivision.

(a) A loan or extension of credit to a bank customer which is
guaranteed or secured by a "General Obligation” of any state or
political subdivision thereof, is not considered an obligaticn
of the customer for purposes of West Virginia Code § 31A-4-
26{a}. The lending bank should obtair the opinicn of competent
counsel that the guarantee or collateral is a valid. and
enforceable obligation of the public body.

(b} & loan or extension of credit to a state oxr political
subdivigion of_the state is not subject to any limitation based
on capital or surplus if the loan or extension of credit
constitutes a "general obligation" of the stfate or political
subdivision. The lending bank should obtain the opinicon of
competent counsel that theée loan or extension of credit is a
valid and enforceable obligation of the borrower.

—16-




8.9. Loans to industrial developinent authorities.-- A loan or
extenzion of credit to an industrial development authority or
gimilar public entity created for the purpose of constructing
and leasing a plant facllity, including a health care facility,
to an indusgtrial occupant ig anct a loan or extension of credit
to the authority for the purposes of West Virginia Code § 21a-4-
26{(a) 1if: :

(a) The bank relies on the credit of the industrial occupant
in making the loan;

() The authorityv's liability with respect to the loan is
limited solelv to whatever interest 1t has in the particular
facility;

(c) The authority's interest is assigned to the bank as
security for the lecan or a promisscry note from the lessee to
the bank provides a higher order of security than the assignment
of a lease; and '

{d) The industrial occupant's lease rentals are assigned and
paid direcily to the bank. A loan or extension of credit
meeting the above criteria will be considered a loan or
extension of credit to the lessee and will be combined with
other obligaticns of the lessee for the purposes of West
Virginia Code § 31la-4-26(a).

8.10. Loaﬁs 90 leasing companies.-— A loan or exters;op oi
provided that: -
(&) The bapk evaluaues the CredltwOTphlneSS of the lecssee

fol!

(c) The bank is given a security interest in the perscnal
D;oggxzy and in the gvgnt of default, may proceed directly
2 for 4 ficd resultin

from the sale of the Drouertv,

The 1 i rooration _assion f its ri nder
the - h ank:

(2} The lessee’s _lease mavments are assigned and paid to the
bank; and

{(f)  The lease terms are subiect to the same limitations that
wourld apply to a state nk acting as t riginating or.

—8-35. 8.11, Separate limitaticns for West Virginia Code §
31A-4-26(a). -- The legal lending limits prescribed by West
Virginia Code subsection (a), section twenty-six, article four,
chapter thirty-one-a are separate and distinct from the
investment limits prescribed by West Virginia Code subsection
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(b)), section twenty-six, article four, chapter thirty-one-a.
Accordingly, a state-chartered banking institution may make
loans or extensions of credit to one borrower up to the full
amount permitted by West Vizrginia Code 8§ 312-4-26{a) and also
hold eligible investment securities of the same obligor up to
the full amount permitted by West Virginia Cocde § 312-4-26(b).
In order for z segurity to be an "Investmenit Security", it must
be eligible for investment by a state-chartered banking
institution in accordance with the standards set forth in West
Virginia Code § 31a-4-26(b).
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COMMISSIONER OF BANKING
LEGISLATIVE RULE PERTAINING TO
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Comments Received

The conly comment received regarding the above-referenced
rule was made orally by Deborah Sink, Esg. on behalf of the WV
Bankers Agzgociation. Ms. Sink suggested that language in 7.8 of
the rule he reworded to. clarify that the exception created
therein was not sSubject to the collateralization regquirement in
3.2 of the rule. It was also suggested that 8.10 be amended to
substitute the word “personal property” in lieu of the term
“equipment” since the latter term has a more narrow meaning
under the UCC.and therefore might be misconstrued. Lastly, she
noted that subsection (f) to section 8.10 clearly hote that it
refers to the situation where the bank is the originator of the
lease. C o - ' -

Resoons omment

The proposed rule was amended_ _to reflect the comment’s
suggestions.,
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Amendments Made in Resvonse to Comment

The phrase “notwithstanding the collateral reqguirements _ i
set forth in subsection 3.2 of this rule” was readded to 106 CSR
8 9-7.8(a) so as tc make c¢lear that these collateral -
reguirements did not apply.

The term ‘“equipment” in 106 CSR § 9-8.10 was changed to
read “personal propertv” to avolid an overly restrictive meaning
being interpreted into the provision by referal to the UCC.

Lastly, 106 CSR § 9-8.10(f) was modified to made clear the
reference was to the situation where the bank “originated” the
lease. : - . . _

Eeasons r the cnt

The amendments were made to accommodate the situations
noted in the comments, and to improve clarity of the rule’s S
purpese and application.




