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the undersigned hereby consents to the filing of the foregoing
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COMMTISSIONER OF BANKING
LEGISLATIVE RULE PERTAINING TO
THE LEGAL LENDING LIMIT
106 CSR 8

The proposed amendments to this legislative rule are required
in part by an amendment to the West Virginia Code during the
past legislative session which altered the amount a bank may
loan to any one person or common entity based upon merketable
staples as security.

The restriction placed on over lending toc any one
accomodating party is needed to prevent a bank from relving too
neavily on any one person as a cosignor to loans, and thereby
vlacing the bank’s financial security at risk if that one person
were to be unable to meat his/her ODl¢dat10nS in the event of
multciple defaults. ) -

The issue of whether it was proper to rely on individual
lessees rather than the leasing company for purvoses of
calculating the lending limit, needed td be clarified to
establish the criteria under which it would be proper. .



APPENDIX B
FISCAL NOTE FQR PROPOSED RULES

Rule Title: _legislative Ruls Poviaining +o the Legal Lending Limis

Type of Rule: ¥ Legislative Interpretive Procedural

Agency WY Division of Banking

Address State Capitol Complex

Bldg 3, Rm 311

Charleston, WYy 25308

Effect of Proposed Rule
ANNUAL FISCAL YEAR ]
DICREASE | CRCREASE 02 | CORXET 0 | T THRRIAYTER
ESTIMATED TOTAL $ $ $ $ $
COST 0 0 8 0 Q

PERSQONAL, SERVICES - - - - -

CURRENT EXPENSE - - - - -

REPAIRS &
ALTERNATIONS

EQUIPMENT - - - - -

2.

OTHER - - - - -

Explanation of above estimates:

The rule does not create any new expense to the agency or any other agency of
state gavernment, but merely conforms the rule to statutery changes and clarifies

issgis,involving The determination of a bank's lending limit to any one person or
entity.

Objectives of these rules:
The rule amendments are intended to conform the rule to recently enacted statutory

changes_to the banks lending limit law resirictions, and to clarify issues that
have arisen in determining the lending limit.




Rule Title: Legislative Rule Pertaining fao the lsgal lendipg |imit

106 CSR 9

4. Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on States Government.

None
B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

Assists bank lending to lezsing companies and may result in some banks

resbructurlng loans where the loan portfolio is too reliant on one persaon
a5 a source for _cosigning notes.

c. Economic Impact on Citizens/Public at Large.

Mone

Date: June 29,1995

Signature of Agency Head or Authorized Reprensentative

Q. Gt
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COMMISSICNER OF BANKING
LEGISLATIVE RULE PERTAINING TO
THE LEGAL LENDING LIMIT
106 CSR 8

The proposed amendments to this legislative rule are recquired
in part by amendments to the West Virginia Code which altered
the amount a bank may loan to any one person or common entity
[See W. Va. Code §531a-4-26(a) (3){(C)]. In particular, the law
now limits the total amount which can be loaned based upon
marketable staples as security to 35% of the bank's unimpaired
capital and surplus. This 35% 1s comprised of the genexal 15%
loan limitation together with the 20% ad&7u1OPal .amount when
fully secured by marketable staples.

The change to the obligations of accommodation parties is
neaded to prevent the bank from becoming toco reliant con any one
person cosigning notes as a secondary source of recovery, even
when the cosigner is not intending to benefit from the loan.
Such over reliance would create similar dangers to a bank’s
safety and soundness, as would over extension of credit to that
person directly. Thus the rule amendment would limit such lcans
to no more than 50% of the institution’s unimpalred capital and
surplus. o :

The amended rule alsc clarifies the ability of banks to look
to a legsee rather than the leaging company for purposes of
calculataed lending limits involving repayvment of monies borrowad
by the leasing company secured by the leaséd equipment under
certzin limited ennumerated clrcumstances.




106CSRKS

TITLE 106
LEGISLATIVE RULES o Ee a
COMMISSIONER OF BANKING DFrECRE ARY OF STAT

SERIES @
LEGISLATIVE RULE PERTAINING TO THE LEGAL LENDING LIMIT

8106-9-1. Genexal.

1.1 Scope. ~- This rule establishes the general method for
implementing West Virginia Code § 21A-4-26; it applies to all
loans and/or extensions of credit made by state- chartered banking
institutions and their domestic operating subsidiaries. This
rule .does not avply te loans made by a state-chartered bkanking
institution to its affiliates (as that term is defined in
subsection {b) (1) of Section 23A of the Federal Reserve Act (12
U.8.C. 371ic(b) (1))) or cperating subsidiaries. West Virginia
Code § 31R-4-26 and this rule are intended to prevent one (1)
individual, or a relatively small group, from borrowing an unduly
large amount of the state-chartered bank’s funds. The statute
and this rule are intendad to safegua*d the depositors of state-
chartersed banks by spreading the loans and/or extensions of
credit among a relatively large number of persons engaged in
different lines of business.

1.2 Authority. --WV Code §321a-4-26(a) (5)

1.3 Filing Date.--Zp=i2—-L5+—32555

1.4 Effective Date.--Maypy—L—I0D5
§106-9-2. - Definitiomns.

For purposdes of this rule:

2.1. "Loang and Extensiong of Credit" means any direct or
indirect advance of funds (including obligations of makers and
endorgers ariging Irém the discounting of commercial paper) to a
person made on the baslis of any obligationm of that person to
repay the funds or fepavable frcm specific property vledged by or
on behalf of a person. '"Ldéans and Extensions of Credit" also
includes a "Contractial Commitment to Advance Funds" as that term
is defined in section 2.4 <f this rule;

2.2, '"Person'" means an individual, sole proprietorship,
partnership, joint venture, | association, socliety, firm,
institution, syndicate, trust, estate, business trust, pubklic oxr
private corxporation, not-for-profit corporation, sovereign
governmenc or agency, instrumentality, or political subkdivision
theredf, or any similar entity or organizatiomn;




2.3 "Unimpaired Capital and Unimpaired Surplus" means the
amount of total equity capital ocutstanding as indicated in the
bank’s most recent quarterly report of condition and income as
filed with the Commissicner cf Banking pursuant o West Virginia
Code 8 31RA-4£-19, plus the amount of the allowance for lean
logses, wminus the amount of gocdwlll or other nonmarketable
intangible assets included in such gquarterly report pursuant to
generally accepted accounting principles. Unrealized gains and
losses on the bank’s securities and loan portfclics shall be
included in the calculation of teotal equity capital to the extent
recquired by generally accepted accountin principles and
applicable federal or state law, rule or regulation.

2.4, T"Contractual Commitment te Advance Funds" means (a) an
cbligation on the part of the bank to make payments (directly or
indirectly) toc a designated third party contingent upen a default
by the bank’s customer in the performance of an obligation under
the terms of that customer’s contract with the third party or (b)
an cbligation to guarantee or stand as surety for the bensfit of
a third party. The term includes, but is not limited to, standoy
letters of credit (as defined in secticn 2.5 o©f this rule),
guarantees, puts and other similar arrangements. For purpceses of
this rule, undisbursed loan fundg and lcan commitments not yet
drawn upon but which the bank has through written agreement
obligated itself to disburse upon rsguest are contractual
commitments to advance funds as defined in this subsecticn. The
definition does not include commercial letters of credit and
similar instruments where the 1ssuing banks expect the
beneficiary to draw upon the issuer, which do not "guarantee"
payment of a money cbligation, and which do not provide for
payment in the event of a default by the account party; and

2.5. A "Standby Letter of Credit" is any letter of credit, or
similar arrangement, however named or described, which represents
an ckbligation tc the beneficiary on the paxt of the issuer (a) to
repay monsay borrowed by or advanced to or for the account of the
account party, or (k) to make payment on account of any
indebtedness undertaken by the account party, or {c) to make
payment on account of any default by the account party in the
performance of an obligation.

8106-95-3. T Timitations and Compliance.
3.1. General limitaticn.

The teotal leoans and extensions of credit made by a state-
chartered banking institution to any one person or  common
enterprige and not fully secured, as determined in a manner
congilstent with subsection 3.2 of this rule, ghzll not excead
fifteen percent cof the UWimpaired capital and unimpaired surplus
of that state-chartered banking institution initially determined
foxr the period that the loan or extension of credit is made.




3.2. Additional general limitation; lcans fully secured by
readily marketable collateral.

Where the %fotal loans and extensions of credit by a state-
chartered banking institution te any one perscn OY COMMON
enterprise are fully secured by zreadily marketable collateral
having a market value, as determined by reliable and continucusly
available price guotations, at least egual to the outstanding
amounit of those loans and extensions, then the bank may provide
these loans or extensicns of up to ten percent of the unimpaired
capital and unimpaired surplus of that state-chartersed banking
institution initially determined for the pericd that the loan ox
extension is made. This limitation shall be separate from and in
addition o the limitation contained in subsection 3.1 of this
rule.

3.3. Definition of zreadily marketable collateral. Foxr
purposes of this rule, "Readily Marketable Collateral" means
financial instruments and bullion which are salable under
ordinary circumstances with reasonable promptness at a fair
market value determined = by guotations based on actual
transactions on an auction or a sgimilarly available daily bid and
ask price market. "Financial Instruments® include stocks, notes,
bonds, and debentures traded on a natilional securities exchange,
"OTC Margin Stocks" (as defined in Regulation U of the Federal
Reserve RBoard), commercial paper, negotiable certificates of
devosit, bankers’ acceptances and shares in money market and
mutual funds of the type which issue shares in which banksg may
perfect a security interest. The term "Figancial Instruments®

does not include mortgages.

3.4, Compliance with West Virginia Code § 31Aa-4-261{a) {2);

(a) Each loan or extensicn of credit based on the limitation
contained in West Virginia Code subdivision (2), subsecticn {(a),
section twenty-six, article four, chapter thirty-one-a shall be
secured by readily marketable collateral having a current market
value of at least one hundred percent (100%) of the amcunt of the
loan or extension of credit at all times. "Current Market Value"
means the bid or closing price listed for an item in a regularly
published listing or an electronic reporting service.

(b) Each bank must institute adequate procedures tc ensure .
that the collateral value fully secures the outstanding loan at
all times,.

{c) Financial instruments may be denominated 1in foreign
currencies which are freely convertible to United States dellars.
If collaterzl is denominated and payable in a currency other than
that of the locan or extension of credit which 1t secures, the
vank’s procedures must reguire that the collateral be revalued at
least monthly, using appropriate foreignm exchange wxrates, in
addition to being repriced at current market value.




(d) If collateral valueg £&41l1 below one hundred percent
(100%) of the cutstanding loan, to the extent that the loan is no.
TOhger in conformance with this section and exceeds the general

fifteen percent (15%) limitation, the loan must be brought into
conformance within five (5) business days, except where judicial
proceedings, regulatory ac;zons‘r or other extraordinary

occurrences prevent the bank from taking action.

3.5 Material decline of unimpaired capital and unimpaired
surplus.

{a) TWhers there is a material decline in a state-chartered
bank’s unimpaired capital and unimpaired surplus causing it to
decrease durlng any'quarterly réporting veriod more than 20% from
that amount reported in the bank’s most recent report of income
and condition or causing it to decrease more than 30% in any
twelve month period, the bank shall review its outstanding loans
and extensicns and report to the commissioner of banking those
loans and extensions that exceed the limitations of this section
using the bank’s current re-evaluated unimpaired capital and
unimpaired surplus. The report shall detail the bank’'s position
in each such loan and externsion. The commisgioner may, within
his or her discretion, reguire that these loans and extensions be
brought into conformity with the bank’s current re-evaluated
legal lending and investment limitation.

(b} The commissioner of banking retains the authority to
direct any state-chartered bank to recalculate its lending limits
at more frequent intervals than provided in this section and
require all outstanding loans and extensions of credit to be
brought inte conformance with the re-evaluated limitation iIn
order to ensure a pank’s safsty and soundness. In such cases,
the commissioner will oprovide the bank a written notice
explaln_ng‘b?lefly the specific reasons why the determination was
made to require the more freguent calculatiocns.

§106-5-4. Combining loans to separate borrowers

4.1. CGeneral Rule., - Loans or extensions of credit to one (1)

person will be,attr_buted to other personsg, for purposes of this
rule, when

(a) the proceeds of the loans or extensions of credilt are to
be used for the direct beneiit of the other perscn or persons or

{b) a "Commen EnterpriseY is deemed to exist between the
rersons.

&.2. Definition of a common enterprise.

{a) Whether two (2) or mores persons are engaged in a "Common

Entervprise" will depend upen a realistic evaluation of the facts
and circumstances of particular transactions.




{o) Where the expected source of repayment for each loan or
extension of credit is the same for each perscon, and neither
person has ancother gource of income from which the loan (together
with the person’s other obligations} may be fully repaid, a
"Common Enterprise" will be deemed to exist and the loans or
extensions of credit must be combined. An emplover will not be
treated as a source of repayment under this subsection because of
wages and salaries paid to an employee, unlegs the standards of
Section 4.2 (¢} are met.

(<) Where loans or extensions of credit are made by persons
who axre related through common control, including where cone
person is controlled by another pverson, a "Common Enterprise"
will be deemed to exist 1if the persons are engaged in
interdependent businesses or there 1is substantial £financial
interdependence ameng them. A "Common Enterprise’ will be deemed
to exist when fifty percent (50%) or more of one person’s gross
receipts or gross expenditures (on an annual basis) are derived
from transactions with one or more persons related through commeon
control (as defimed in Section 4.3 of this rule). Gross receipts
and expenditures include gross revenues/expenses, intercompany
loans, dividends, capital contributions, and similar receipts or
payments.

{d) A "Common Enterprise" will also be deemed to exist when
separate persons borrow from a bank for the purpose of acquiring
a business enterprise of which those persons will own more than
fifty percent (50%) of the voting securities.

4.3 Definition of control.--For the purposes of Section
4.2(cy of this rule, "Control"™ shall be presumed tec exist when:
(a) One or more persons acting in concerxrt directly or

indirectly own, control or have power to vote twenty-£five percent
{25%) or more of any class of voting securities of ancther
persen; or

() One or moxe persons, acting in concert, control, in any
manner, the election of a majority of the directors, trustees or
other persons exercising similar functions of another perscon; or

{c) Any other circumstances exist which indicate that one or
more persons acting in concert directly or indirectly exerxcise a
controlling influence over the management or policies cf another
pPErSOn. oo

§106-9-5. Lecang te corperations.

5.1. Definition of subsidiary.--For purpcses of this rule, a
corporation is a "Subsidiaxy" of any person which owns or
beneficially owns more than fifty vpercent (50%) of the voting
stock of the corporation. The ownership need not be direct. For
example, if A owns more than fifty percent (50%) of the voting
stock of Corporaticn X which, in turn, owns more than fifty
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percent (50%) of the voting stock of Corporation ¥, Corporation
Y would be considered a subsidiary of both A and of Corporation
X.

5.2. General rule.--Loang or extensions of credit tc a person
and ites subsidiary or to subsidiaries of one person need nct be
combined where the state-chartered bkanking institution has
determined that the person and subsidiaries involved are not
engaged in a "Common Enterprise™ as that term 1is defined in
Section 4.2 c¢f this zxule.

5.3. Exceéptions. --Notwithstanding Section 5.2 of this rule,
loans or extensions of c¢redit by a state-chartered banking
instituticn to a YCorporate Group" may not exceed fifty percent
(50%) of that state-chartered banking imnstitution’s unimpaired

capital and unimpaired surplus.. This aggregate limitation
applies only to lcans made pursuant to West Virginia Code § 31A-
4-26(a) (1) and (2). A "Corporate CGroup" includes a person and

all cof its subsidiaries.

§106-9-6. Loans to partnershivs, doint ventures, and
aggociations.
£.1. General rule.--Loans or extensicns cof credit to a

partnership, joint venture or association shall, for purposes of
this rule, ke considered lcans or extensions of credit to =ach
member of the vpartnership, Jjoint venture or associlation.

£§.2. Attributing.--Loans or extensions of credit to members
of a partnership, Jjoint wventure or asscciation shall, for ths
purpose oif this rule, be attributed teo the partnership, joint
venture or association where one or more of the tests set forth
in section 4 of this rule is satisfied with respect to cne or
more members. However, loans to members of a partnership, joint
venture or association will not be attributed to other members of
the partnership, Jjoint venture or  assocliation under this
subsgsection unless one or more of the tests set forth in section
4 of this rule 1s satisiied with respect to the other members.
The tests sget forth in section 2 of this rule shall be deemed to
be satisfied when loans or extensions of credit are made to
members of a partnership, joint venture or association for the
purpcose of vpurchasing an interest in the partnership, Jjoint
venturse or association.

£.3. Exception. ~--The rule set forth in Section 6.1 ¢©f this
ruale i1s rHot applicable _fo  limited vpartners 1in limited
partnerships or to members of jolint ventures cr associlaticons if
the partners or members, by the terms of the partnership or
membership agreement, are not to be held liable for the debts or
actiong -©f the partnership, jeint _venture or asscociation.
Eowever, the rules set forth in Section 4.1 of this rule ars
applicable to these partners or members.




§106-8-7. Exceptions to the lending limits.

7.1. Discount of commercial or business paper.--West Virginia
Code 5 31A-4-261(a) (&) (A):

Loans or extensions of credit arising from the
discount of commercial or business vaper evidencing an
cbligation to the person negotlating it with recourse
shall net be subject to any limitation based con capital
and surplus.

(a) This exception applies to negotiable paper given in
payment of the purchase price of commodities in domestic or
export transactions purchased for resale cr to be used in
conmmection with the fabrication of a product or tc be used for
any other business purpose which may reasonably be expected to
provide funds for payment of the paver. Loans or extensions of
credit arising ffom the discount of paper of the kind described
in this subsection musgt bear the full recourse endorsement of the
owner. KEowever, lecans or .extensions of credit arising from the
discount of such paper in export transactions may bes endorsed by
the owner without recourse or with limited recourse, or may be
accompanied by a sSéparate agreement for limited recourse:
Provided, That if transferred without full recourse, the paper
must be supported by an assignment of appropriate insurance
covering the political, &c¥edit and transfer risks applicable to
the paper. Insurance provided by the Export-Import Bank or the
Foreign Credit Insurance 2Association is considered appropriate
for this purpose. Loans or eXtensions of credit based on this
exception are not subject to any limitation.

{) Since the reason for the. unlimited credit under this
exception is that the paper arises from the sale of a commodity
which may reasonably be expected to provide funds for payment of
the paper, fallure to pay either principal or interest when due
removes the reason for unlimited credit. Therefore, although the
line of credit to the maker or endorser should nct be classified
as excessive by reasons of the default, the paver on which the
default has occcurred must thereafter be taken into consideration
in determining whether additicnal lecams or extension of credit
may be made within the limits of West Virginia Code § 31A-4-
26 (a) . The same principles c¢if discualification from the
axception applies to any xenewal or extension cf either the
entire locan or an installment of the lcan.

7.2. Bankers’ acceptances.--West Virginia subdivisions (B) and
(4}, subsection (a}, section twentyv-six, article four, chapter
thirty-cne-a provides:

The purchase of bankerg’ acceptances of the kind
described in section thirteen of the Federal Reserve
Act and iggued by other banks shall not be sukject to
any limitation based on capital and surplus.




(&) Thig exception permits the purchase by a state-chartered
panking instituticon without limitation of bankers’. acceptances
created by other banks: Provided, that the acceptances_are of
the kind described in 12 U.S.C. § 372 (eligible acceptances).
Acceptances other than these described in 12 U.S.C. § 372 must be
included within the purchasing state-chartered  banking
institution’s lending limit to each acceptor bank.

(b) The limits under which a state-chartered banking
institution may itself accebpt drafts eligible for zediscount are
contained in 12 U.S.C. § 372. These 1imitg axe distinct from the
limits under West Virginia Code § 31A-4-26(a) . RAcceptances by
a bank of "Ineligible” drafts, i1.e., time drafts which do not
meet the reaquirements for discount with a Federal Reserve Bank,
are subject. to the limitations of West Virginia Code § 31A 4--

26 (a) . -

(c) During any period within which a state-chartered banking
instcitution helds its own acceptances, elﬁg4ble or ineligible,
having glven value therefore, the amount g1ve1 is considered, for
purposes of this rule, to be a loan or extension of credit to the
customer for whom the acceptance was made and is subject to the
lending limits. To the extent that a loan or extension of credit
created by discounting the azcceptance is covered by a bona fide
participation agreemen £, the discounting bank need only consider
that portion of the discounted acceptance which it retains as
being subject to the llmltaLlOﬂS of West Virginia Code § 31A-4-

26 {a) .

7.3. Loans secured by bkills of lading or warehocuse receipts
covering readily marketable staples. --

(a) The total loans and extensions oif credit made by a state
chartered banking institution to any one persgon ©or common
enterprise may exceed fifteen percent of the unimpaired capital
and unimpaired surplus of that state chartered banking
institution at the time the Lloans or extensions of credit axe
made if they are fully secured by bills of lading or other
documents giving a lien on readily marketable staples, as
determined in a manner consistent with subdivision 7.3 (b) of this
rule, notwithstanding the collateral requl?emen;s in subsection
3.2 of this rule.

(b} Where the total loans and extensions of crecit by a state
chartered banking institution to any one person o©r Ccommon
enterprise are fully secured by bkills of lading or other
documents giving a lien on readily marketable staples the market
value of which at all times equals or exceeds one hundred fifteen
percent (115%) of the outstanding amount of such loans or
extensions of credit, the Dbank may prov1de such lcans or
extaensions of ¢redit of up to : =

+25%3- twenty percent {(20%) oI the unlmpalred carital and
unimpaired surplus of that state chartered banking institution.
This limitation is sepsrate fxowm——a=d in addition to the 15%

limitation contained in subsecticn 3.1 of this rule. The tota
amount allowed under this provision may thus not exceed thirty-

-g8-




five percent | a bank’s unimpaired capital and unimpaired

3
surplus (viw. 2

{c) The maximum texm of a loan or extension of credit
extended under subdivision 7.3{(b) of this rule shall be ten (10)
menths.

(d}y A "Readily Marketable Staple” means an article of
commerce, agriculture or industry of such uses as to make it the
subject of dealings in a ready market with sufficiently frequent
price guotations as to make the price easily and deifinitely
ascertainable, and the staple itsgelf e=asy to sell at any time at
a price determined in an organized market. Staples eligible for
this exception must be nonperishable and must be fully coversd by
insurance when such insurance 1s customary. This exception is
intended Lo apply primarily to kasic commodities, such as wheat
and other graing, cotton, wocl, and basic metals such as tin,
copper, Lead and the like. Whether a commodity is readily
marketable depends upon exisgting conditions and it 1Is pessible
that .2 commodity that qualifies at one time may cease to gqualify
at a later date. Fabricated commodities which do not constitute
standardized interchangeable units and do nct possess uniformiy
proad marketakility do not qualify as readlly marketable staples.

(e). Commodities sometimes faill to qualify as nonperishable
because ¢of the manner in which they are handled cor stored durin
the life of the lcan or extension of credit. Accordingly, the

guesgtion as to whether a staple is nonperishable must be
determined on a case-by-case basis.

(£ The important characteristic of warehouse receipts, order
ills of lading or other similar documents is that the holder of
the documents has control of the commedity and can obtain
immediate possession. {(However, the existence of brief notice
periods or similar progcedural requirements under state law, for
the dispogal of the collateral will not affect the eligibility of

instruments for this exception.) Cnly documents with these
characteristics are eligible security for loansg under this
exception. In the event of default on a loan secured by such

documents, the bank must be in a position to sell the underlying
commodity and promptly transfer. title and possession to the
purchaser, thus being able to protect itself withcout extended
litigation. Generally, documents of title qualifying under the
Uniform Commercial Code [W. Va. Code § 46-1-201] are "Similar
Documlents" qualifying for this exception.

{g) Fieild warehouse receipis are an acceptable form of
collateral when they are igsued by a duly bonded and licensed
grain elevator or warehouse having exclusive possessicn and
control of the commodities even though the grain elevator or
warehouse is maintained on the commodity owner’s prenise.




(h) Warehouse receipts issued by the borrower-owner which is
a grain elevator or warehouse company, duly bonded and licensed
and regularly inspected by state and federal authorities, may be
consildered eligible collateral under this ekception only when the
recelpts are registered with an independent zregistrar whose
consent is regquired before the commodities can be withdrawn from
the warehcuse.

(i) If collateral wvalues fall below the levels regquired by
gubdivigsion 7.3 (b)) of this rule, to the extent that a lcocan is no -
longer in @ conformance with the collateral reguirements and
exceeds the general fifteen percent (15%) limitaticon, the lcan
must be brought into conformance within five (5) business days,
except wherse judicial procesdings, regulatory acticons or other
extraordinary cccurrences prevent the bank from taking action.

7.4. Loans secured by obligations of the United States and
West Virginia. _ -- West Virginia Ceode § 31A-4-26(a) (4) (D)
provides: '

Loans or extensiong of credit secured by bonds,
netes, certificates of indebtedness or treasury bkills
of the United States or by other such ckligaticns fully
guaranteed as to vrincipal and interest by the United
States or bv bonds, notes, certificates of indebtedness
which are general obligations of the state cf West
Virginia or by other such obligations fully guaranteed
as to principal and interest by the state of West
Virginia shall not be subject to any limitation based
on capital and surplus.

(a) This exception applies only to the extent that loans or
extensions of credit are fully secured by the current market
value cof obligations of the United States or the state of West
Virginia or guaranteed by the United States of the state of West

Virginia.

() If the market wvalue of the collateral declines to the
extent that the loan is no longer in conformance with this
exception and exceeds the general £ifteen percent (15%)

limitation, the lcan must be brought inte confcormance within five
(3) business davys.

7.5. Loang to or guaranteed by a federal agency or the state
of West Virginia. --West Virginia Code § 31A-4-26{(a) {4) (E)
provides:

Loans or extensionsg o©f credlt to or secured by
unconditicnal takeout commitments or guarantees of any
department, agency, bureau, board, commission or
establishment of the Unitfed States or of the State of
West Virginia or any corporation wholly owned directly
or indirectly by the United States shall not be sublect
to any limitation based on capital and surplus.




(a} This exception mayv apply to only that porticn of a loan
or aextension of credit that is covered by a federal government or
state of West Virginia guarantee or commitment.

(b) For purpcses of this exception, the commitment or
guarantee must be payable to cash or its equivalent within sixty
(60) days after demand for payment is made.

{c) A guarantee or commitment i1s unconditional i1f the
protection afforded the bank is not substantially diminished or
impaired in the case of loss reésulting from factors beyond the
bank’s control. Protection acgainst Lloss is not materially
diminished or impaired by procedural reguirements, such as an
agreement to take over only in the event of default, incliuding
default over a speciiic period of time, a recquirement that
notification of default be given within a specific period after
its cccurrence, or a reguirement of good faith on the part of the
bank.

7.6. Loans secured by segregated deposit accounts. --West
Virginia Code § 31A-4-26(a) (4) (F) provides:

Loans or extensions of credit secured by a
segregated deposit account in the lending bank shall
not be subject to any limitation based on capital and
surplilus.

(a) The lending bank must ensure that a securilty interest has
been perfected in the deposit, including the assignment of a
specifically identified deposit and any other acticns required by
state law.

(b} Deposit accounts which may qualify for this exception
include deposits in any form generally recognized asg deposits.
In the case of a deposit eligible for withdrawal prior to the
maturity of the secured loan, the bank must establish internal
vrocedures which will prevent the release of the security.

(c) A deposit which 1s denominated and payable in a currency
other than that of a loan or extension of credit which it secures
may be eligible for this exception if it is freely convertible to

United States dollars. The deposit must be revalued at least
monthly, using appropriate foreign exchange rates to ensure that
the loan or extension of credit remains fully secured. This

exception applies to only that portion of the loan or extension
of credit that i1s covered by the United States dellar value of
the deposit. If the United States dollar value of the deposit
falls to the extent that the loan is in nonconformance with this
exception and exceeds the general fifteen percent (15%)
limitation, the loan must be brought into conformance within five
(5) business davys, except where judicial proceedings, regulatory
actiong or other extraordinary occurrences prevent the bank from
taking such action. This excepticon is not autherity for state-
chartered banking institutions to take deposits denominated in
foreign currencies.




7.7. Loans to stas “:a;:ﬁrcdubanki* depository institutions
with the approval of the Commissiocner.--West Virginia Code § 31A-
4-25{a) (4) (@) provides:

Loans or extensions of c¢redit £to any banking
institution or to any receiver, conservator or other
agent in charge of the business and property of such
banking institution or other federally insured
devOSlLOTY instituticn, when such loans or extensions
of credit are approved by the commissioner of banking,
shall not be subject to any limitation based on capital
and surplus.

This exception i1s intended to apply only in emergendy
gituations where a state-chartered banking instituticon is called
upon to provide assistance to ancther depository institution.

For purposes of this subsection, depository institution means
a __commercial bank, savings bank, trust company, Savings

association ox credit union.

7.58. Discount of instazllment consumer paver.

{a) Loans and extensions of credit arising from the discount
of negotiable or nonregotiable installment consumer paper which
carries a full recourse endorsement or unconditiconal guarantee of
any one person or commen enterprise t?ans‘erripg the paper are
subject under this section to a maximum limitation equal to

o gy mn g g e oz = = 1= R 2R S N RN oo = = o ]
bo“-.—d- Nl = N e o & ] o ey L =TT TLT] Ii—tl—-_d_ AT \_»\.d-rd-l-\_-LA..L L=

—
= - 3= S s ! 10 percent (10%) of
the bank’s unimpalred capital and unimpaired surplus. This
limitation is sevarate from and in addition to the amcunt allowed
under the bank’s general limitation get foxrth in subsection 3.1
of thisg rule. Thus, the total amount allowable under this
provigion mav not exceed 25% of the bank’s total unimpaired
capital and unimpaired surplus.
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The uncenditiconal guarantes may be in the form of =2
repurchase agreement or a separate guarantee agreement. A
condition reasonabkly within the power of the bank to perform,
such as the repossession of collateral, will not ke considered to
make conditional an otherwise unconditicnal agreement.

(1) For purpcoses of this section of this rule only,
"Consumer" means the user of any products, commodities, gocds, or
services, whether leased or purchasad, and does not include any
person who purchases products or commedities for the purpcse of
resale or for fabrication into goods for sale.

{(2) For purvoses of thig section o©f the rule only,
"Consumer Paper” includes paper relating to automcobiles, mobile
homes, residences, office eguipment, household items, tuition
fees, insurance premium fees and similar consumer items. Also
included is paper covering the lease (where the bank is noct the
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owner or lessor) or purchase of eqguipment for use in
manufacturing, farming, congtruction or excavation.

(b} Undex certain circumstances, installment consumer paper
which otherwise meets the requirements of this section will be
considered a loan or extension of c¢redit to the maker of the
paper rather than the seller or trangferor of the paper.
Specifically, whexe (A) through a review of the bank’s files it
has been determined that the financial condition of esach maker is
reasconably adeguate to repay the loan or extension of credit and
(B) an officer desigrated by the bank’s Chairman or Chief
Executive OQOfficer pursuant to authorization by the board of
directors certifies in writing that the bank is relying primarily
upon the maker to repay the loan or extension of crediz, the lcan
or extensgion of credit is subject only to the lending limits of
the maker of the paper. Where paper is purchased in substantial
gquantities, the records, evaluation and certification may be in
such form as is appropriate for the clasg and quantity of paper
inveolved. The bank mav use gampling techmicues, or other
appropriate methods, teo independently verifyv the reliabilityv of
the credit information supplied by the sellier,

7.9 Loans and extensions of credit secured by livestock.

(a) The tetal loans and extengions of credit made by a state
chartered banking institution to any one person or common
enterprise may exceed fifteen percent of the unimpalred capital
and unimpaired surplus of that state chartered Dbanking
institution at the time the loans or extensions of credit are
made 1f they are fully secured by documents or instruments
gsecuring title or giving a lien on livestock, as determined in a
manner consistent with subdivision 7.9(b) of this rule.

(b} Where the total loans and extensions of credit by a state-
chartered bkanking institution to any one verson or common
enterprise are fully secured by:

(1) shipping documents or instruments trangferring or
securing title covering livestock or giving a first lien on
livestock when the markst wvalue of the livestock securing the
ckbligation is not at any time less than one hundred fifteen
percent (1i5%) of the face amount of the obligation; or,

(ii) discounted paper given 1in payment for livestock by
dealers, which carries a full recourse endorsement. or
unceonditional guarantee of the seller, and which is secured by a
first lien cn. the livestock bkeing g0ld when the market wvalue of
the livestock securing the cbligation is not at any time less
than one hundred percent (100%) of the face amount of the
obligation; Then,

the bank may provide those loans or extensions of up to an
additicnal ten percent of the unimpaired cavital and unimpaired
surplus of that state chartered banking institution calculated at
the time that loan or extension ig made. Thig limitation is
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separate from and in addition to the limitation c<ontained in
gsubsection 3.1 <of this rule.

{c) "Livestcck" as the term 1g used in this subsection,
includes dairy and beef cattle, hogs, sheep, gcats, horses,
mules, poultry and fish, whether or not held for resale.

{d) Banks must maintain in their files an inspection and
appraisas valuation report on the livestock pledged, in order to
demonstrate compliance with this subsecticn. The ingpection and
appzassasr valuation report should be performed at least every

twelve (12) months cor more freguently as considered prudent.

(e) Liens on the livestock must be in a form which allows the
bank to maintain a perfected security interest in the livestock
under applicable state law.

(£} If collateral wvalues fall below the levels required by
subdivision 7.9 (k) of this rule, to the extent that the loan is
no longer in conformance with the collateral reguirements and
exceeds the general fifteen percent (15%) limitation, the loan
must be brought intc conformance within thirty (30) business
days, except where judicial proceedings, regulatory actions or
other extracrdinaxry occurrences prevent the bank from taking
action.

7.10. Loans tg Student Loan Marketing Association. -- West
Virginia Code § 31A-4-26(a) (1) provides:

Loansg or extensions of credit to the Student Loan
Marketing Associatilion . shall not be subject to any
limitation based. on capital and surplus.

7.11. Loans to a corporation owning the property in which
that state-chartered banking instituticn i1s located.--W e s t
Virginia Code § 31A-4-26(a) (4) (K} provides: i .

Loang or extengions of credit to . a corporation _
owning the property in which that state-chartered ,
banking institution located, when that state-chartered
hanking instituticon has an unimpaired capital and
surplus of not less than one million dollars
(82,000,000) or when approved in writing by the
Commissioner of Banking, shall not be subject to any
limitation based on capltal and surplus.

§106-9-8. Miscellansous.

8.1. Cbligations of accommodation parties.--
The liability of a drawer, endo¥ser or guarantor who does not
recelve. any of the proceeds, or the benefit of the proceeds, of
the loan or extension of credit is not a loan or extension of
craedit tc such person for purposes of this rule unless cne of the

tests set forth in Section 4 of this rule is satisfied. However,
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no person shall serve asg an accomedation party on loans exceeding
fiftv percent (50%) of a state chartered banking institution's
unimpaired capital and unimpaired surwplus.

.2. Sale of federzl funds and limitationg on interbank
liabilities. :

{a) "Sale of Federal Funds" means, for purposes of this
subsection, any transaction among deposgitory institutions
invelving the transfer of immediately available funds resulting
from credits to depesit kbalances at federal regerve banks or from
credits to new or existing deposit bkalances due from a
correspondent devository institution. o

{b) "Continuing Contract" means, for purposez of this
subsection, an agreement that remains in effect for more than one
rusiness day but has no specified maturity and reguires no
advance notice for termination.

(e} Sales of Zfederal funds with a maturity of one (1)
business day or under a continuing contract are not "Leans and
Extensions of Credit" for purpcses of this rule and are governed
by the guidelines set forth in Federal Reserve Board Regulation
F [12 CFR 206].

(d} Extensions of credit or sales of federal funds to other
banking or depository institutions with a maturity of more than
one business day are subject to the legal Ilending limits
generally set forth in subdivisions (1) and (2), subsection {(a},
section twenty-six, article four, chapter thirty-one-a of the
state code.

8.3. Purchase of third-party paper. --Where a bank purchases
third-party paper subject to an agreement that the seller will
repurchase the paper upon default or at the end of a stated
period after default, the seller’s obligation to repurchase is
subject to West Virginia Code § 31A-4-26(a)_ (1) and is measured by
the total unpaid balance of the paper owned by the bank less any
applicable dealer resgerves. Where the seller’s obligation to
repurchase is limited, the seller’s total loans or_extensions of
credit, for the purpose of West Virginia Code § 31a-4-28(a) (1)
are measured by the total amount of paper the seller may
ultimately be obligated to repurchase, o more—EhaT =

8.4. Cverdrafts.--Overdrafts, whether or not prearranged, are
"Loans and Extensions of Credit" for purposes of this rule. This
rule does not apply to "Intra-day" or "Daylight" cverdrafts.

£.5. Loans charged coff, in whole or in part.--The legal
lending limits apply to all existing loang or extensions of
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credit to a person by the barnk, including icans or extensions of
credit which have been charged off on the boocks of the bank in
whole oxr in part. Loans or eXfenslonsg of c¢radit which have
becoms unenforceable by reason of discharge in bankruptcy or are
no longer legally enforceable for other reasons are not "Loans

and Extensions of CreditY for purposes of this rule.
8.5. 8ale of loan participaticn.
(a) When a bank sells a participation in a loan or extension

of credit, including the discount of a bank’s own applicable
acceptance, that portion of the Iloan that is soid on a
nonreccurse basis will not be applied to the bank’s lending
limits. In order to remove a loan or extension of credit from a
bank’s lending limit, a participation must result in a pro rata
sharing of credit risk prono*tionate to the respective interests
cf the orlc1pat1ng and varticipating lenders. This is so even
where the participation agreement provides that revayment must be
apolied first tc the shares sold. In that case, the pro rata
sharing may only be accomplished if the agreement alszo provides
that, in case of a default cor comparable event defined in the
agreement, participants ghall share in all subseguent repayments
and collections in propeortion to the percentage of participation
at the time of the occcurrence of the event.

(b} The provisions of subsectiocon 8.5(a) of this rule apply
to all "Loans and Extensions of Credit," asg defined in Secticn 2
of this =rule, including "Contractual Ccommitment (s) to advance
Funds, " as defined in Section 2.4 of thia rule.

8.7. Interest or discount on loans.--The legal lending limits
do not apply to the portion of a loan cor extengion of credit that
represents accrued or discount interestc.

8.8. Loans to or guarap;eed by general ckbligations of a state
cr political subdivision.

(a) A lcan or extension of credit to a bhank customer which
is guaranteed or securxed by a "General Obligaticn" of any state
or pelitical subdivision thereof, is not considered an cbligation
of the customer f£4r purposes of West Virginia Code 8 31L-4-25(a).
Tha Tepaﬂnc bank should obtain the oplnlon of competent counsel
that ~the guarantee o collateral is =z wvalid and enforcezble
obllgatlon cf the public body.

(b) A loan or extension of credit to a state or political
subdivision of the state is not subject to any limitation based
cn capital or surplius if the lecan or extensicn of credit
constitutes a "general obligation" of the state or political
gsubdivision. The lepding'bank snould obtain the opinion of
competent counsel that the loan or extension cof cvedlt is a valid
and enfiorceable cbligation of the borrower.

8.9. Loans to industrial development authorities.--4 leoan ox

extension of credit to an industrial development authoxrity or
similar publicentity created for the purpose of constructing and
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leasing a plant facility, including a2 health care faclility, to an
industrial cccupant is not a loan or éxtension of credit to the
authority for the purposes of West Virginia Code § 312-4-26(a)
if: '

(a) The bank relies on the credit of the industrizal occupant
in making the loan;

(b) The authority’s liability with respect to the loan is
limited sclely to whatever interest it has in the particular
facility;

{c) The _authority’s interest 1s assigned te the bkank as
gecurity for the loan or a promissory note from the lessee to the
bank provides a higher order of security than the assignment of
a lease; and

(d) The industrial occcupant’s lease rentals are_ assigned and
paid directly to the bank.

A lcocan or extension of credit meeting the above critexria
will be considered a loan or extension of credit to the lessee
and will be Sombined with other obligaticng of the lessee for the
purposes of West Virginia Code § 31a-4-26({(a).

8.10. IL.oans to leasirg companies. A loan or extensgion of
craedit to a leasing company for the purpose of purchasing
eguipment for lease will be deemed a loan to the lessee, provided
that :

(a) The bank evaluates the creditworthiness of the
lessee before the loan is extended to the leasing corporation;

(bl The loan is without recourse to the leasing
corporation;
{c) The bank 1s given a securityv idinterest in the

ecuipment and in the event of default, fay proceed directly
against the eguivment and the lessee for anv deficiency regulting
from the gale of the eguipment;

(d) The leasincg corporation asgsigns all of its rights
under the lease to the hank;

(e} The lezsseas’'s leage pavments are assigned and paid to
the bank;:; and

(T3 The lease terms are subijeci to the game limitations
that weould zpply to a state bank acting as a lessor.

£—=6- 8.11. ) Separate limitations for West Virginia Code
§ 31Aa-4-26(a). -- The legal lending limits prescribed by West
Virginia Code subsection {(a}), section twenty-gix, article four,
chapter thirty-one-a are separate and distinct £from the
investment limits prescribed by West Virginia Code subssction
(b}, secticn twenty-sgix, article four, chapter thirty-cne-a.
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Accordingly, a state-chartered banking institution may make loans
or extensions of credit to one borrower up to the full amount
permitted by Wesgt Virginia Code § 31A-4-26(a) and alsc hold
eligible investment securities of the same obligor up to the full
amount permitted by West Virginia Code § 31A-4-26(b). In order
for a security te be an "Investment Security", 1t must be
eligible for investment by a state-chartered banking institution
in &ccordance with the standards set forth in West Virginia Code
§ 31lAa-4-25(b).
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