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5106-9-1. General.

1.1 Scope. -- This zegulatien rule establishes the
general zules method for implementing West Virginia Code § 31A-4-26

r ) - - T -
eme—a; it applies to all loans and/or extension of credit made by
state-chartered banking institutions and their domestic operating
gubsidiaries. This zmegulatien rule doesz not apply to loans made by
a state-chartered banking instilitution teo its affiliates (as that
term ig defined in subsection (b) (1) of Section 23A of the Federal
Regserve Act (12 U.S.C. 371lc(b)(1))) or operating subsidiaries,

West Virginia Code § 31A-4-26 - -

: 7 =3 and thiszs zegulastion rule are
intended to prevent one (1) individual, or a relatively small
group, from borrowing an unduly large amount of the state-chartered
bank’s funds. The statute and this zegulation rule are intended to
safeguard the depositors of state-chartered banks by spreading the
loans and/or extensions of credit among a relatively large number
of persong engaged in different lines of business.

1.2 Authority. -~ WV Code §31a-4-26(a) (5)
1.3 Filing Date. -- Marah 30,—1984
1.4 Effective Date,. -- 2prid—30-—31584

§106-9-2. Definitions.

For purposes of this regulatien rule:

2.1. "Loans and Extensions of Credit® means any direct or
indirect advance of funds (inecluding cbligations of makers and
endorsers arising from the discounting of commercial paper) to a
person made on the bagis of any obligation of that person to repay
the funds or repayable from specific property pledged by or on
behalf of a person. "Loans and Extensions of Credit" also includes
a "Contractual Commitment to Advance Funds" as that term is defined

in section 2.4 of £hese regulatiens this rule; L




2.2. "Person" means an indiwvidual, sole proprietorship,

partnership,  Joint wventure, asgociation, society, firm,
ingtitution, syndigate, trust, estate, business trust, public ox
private corpeoration, not-for-profit corporation, sovereign

government or agency, instrumentality, or political sgubdivision
thereof, or any similar entity or organization;

2.3 "Unimpaired Capital and Unimpaired Surplus" means the

amount of total equity capital outstanding a= indicated in the
bank’s most recent gquarterly repork of condition and income as
filed with the Commisgsioner of Banking pursuant to West Virginia

Code 31A-4-19 lus the amount of the allowance for loan lozges

minus the amount of goodwill or other nonmarketable intangible
agsets lncluded in such quarterly report purszuant to generallwy
accepted accountlng principles. Unrealized gaing and losses on the
bank’'s securltles and 1oan ortfolios shall be included in the

generallv accepted account1nq4pr1nc1ples and applicable federal or
state law, rule or regulation.

2.4, "Contractual Commitment to Advance Funds™ means (a) an
chligation on the part of the bank to make payments {(directly or
indirectly) to a designated third party contingent upon a default
by the bank’s customer in the performance of an obligation under
the terms of that customer’s contract with the third party or (k)
an obligatiocn to guarantee cor stand as surety for the benefit of a
third party. The term includes, but is not limited to, standby
letters of credit (as defined in section 2.5 of these regulations
this rule), guarantees, puts and other similar arrangements. For
purposes of this regulatien rule, undisbursed loan funds and loan
commitments not yet drawn upon but which the bank has through
written agreement obligated itgelf to disburse upon request are net
eqafv&}e&%—%e_a contractual commitments to advance funds as defined
hereinr in thig subgection, —are—meot—censidered o leontractual
commitment—toadvanee funds-! The definition atse doeg not include
commercial letters of credit and similar instruments where the
issuing banks expect the beneficiary to draw upon the issuer, which
do not "guarantee! payment of a money obligation, and which do not
provide for payment in the event of a default by the acccunt party;
and

2.5, A *Standby Letter of Credit" is any letter of credit, or
simllar arrangement, however named or described, which represents
an obligation to the beneficiary on the part of the igssuer (a) to
repay money borrowed by or advanced to or for the account of the
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account party, or (b) to make payment on account of any
indebtedness undertaken by the account party, or (¢) to make
payment on account of any default by the account party in the
performance of an obligation.

§1l06-9-3. Limitations and Compliance.

3.1. General limitation.

The total loanz and extencicong of credit made by a state-
chartered banking institution to any one pergson or common
enterprigse and not fully smecured, ag determined in a manner
consistent with subsgsection 3.2 of thiz rule, shall nct exceed
fifteen percent of the unimpaired capital and unimpaired surplus of
that state-chartered banking insgstituticn initially determined for
the period that the loan or extension of ¢redit iz made.

3.2. Additional general limitation; loans fully secured by
readily marketable collateral.

Where the total loans and extengions of credit by a state-

chartered banking ingtitution to any one perscon  or common

enterprigse are fully secured by readily marketable collateral
having a market value, as determined by reliable and continuocusl

available price gquotations, at least ecqual to the ocutstanding

amount of those loang and extensions, then the bank may provide
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these loansg or extensions of up to ten percent of the unimpaired
capital and unimpaired surplus of that state-chartered banking
ingtitution intizally determined for the period that the loan or
extengion ig made. Thig limitation shall be separate from and in
additicon to the limitation contained in subsection 3.1 eof this
rule.

3.3. Definition of readily marketable collateral. For
purposes of this regulatien rule, "Readily Marketable Collateral®
means financial instruments and bullion which are salable under
ordinary circumstances with reascnable promptness at a fair market
value determined by quotations based on actual transactions on an
auction or a gimilarly available daily bid and ask price market.
"Financial Instruments" include stocks, notes, bonds, and
debentures traded onm a national zecurities exchange, "0TC Margin
Stocks" (as defined in Regulation U of the Federal Reserve Board),
commercial paper, negotiable certificates of deposit, bankers’
acceptances and shares in money market and mutual funds of the type
which issue shares in which banks may perfect a security interest.

§ 31a-4-26(a) (2)

E; =

(a) EBach loan or extension of credit based on the limitation
contained in West Virginia Code gubdivigion (2), subsection (a),
section twenty-six, article £four, chapter thirty-one-a shall be
secured by readily marketable collateral having a current market
value of at least ocne hundred percent (100%) of the amount of the
loan or extension of credit at all times. "Current Market Value"
means the bid or closing price listed for an item in a regularly
published listing or an electronic reporting service.

({b) Each bank must institute adeguate procedures to ensure
that the collateral value fully secures the outstanding lean at all
times.

(¢} Financial instruments may be denominated in foreign
currencies which are freely convertible to United States dollars.
If collateral is denominated and pavable in a currency other than
that of the lcocan or extension of credit which it secures, the
bank’s procedures must regquire that the collateral be revalued at
least monthly, using appropriate foreign exchange rates, in
addition to being repriced at current market value.

{d) If collateral wvalues fall below one hundred percent
(100%) of the outstanding lean, to the extent that the loan is no
lenger in conformance with this section and exceeds the general
fifteen percent (15%) limitation, the loan must be brought into
conformance within five (5) business days, except where Jjudicial
proceedings, regulatory actions or other extraordinary occurrences
prevent the bank from taking action.
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3.5 Material decline of unimpaired capital and unimpaired
surplus.

{a) Where there ig a material decline in a state-chartered
bank’s unimpaired capital and unimpaired surplus cauging it to
decreage during any quarterly reporting period more than 20% from

that amount repocrted in the bank’s mogt recent report of income and
condition or cauging it to decrease more than 30% in any twelve

month period, the bank shall review its outstanding locanszs and

and extengions that exceed the limitations of this section usin

the bank’'s current re-evaluated unimpaired capital and unimpaired

surplus. The report shall detail the bank’s position in each such

loan and extensicon. The commiggioner may, within his or her

discretion, recuire that thege loans and extengions be brought into
conformity with the bank’s current re-evaluated leqal lending and
investment limitation.

(b} The commigsioner of banking retains the authority to
direct any state-chartered bank to recalculate its lending limits
at more frecuent intervals than provided in thig section and
regquire all outstanding leans and extensions of c¢redit tc be
brought into conformance with the re-evaluated limitation in order
to engure a bank’s safety and soundness. In such cases, the
commissioner will provide the bank a written notice explaining
briefly the gpecific reasconzs why the determination was made to

require the more freguent calculations,

§106-~9-4., Combining lcocans to separate borrowers.

4.1, General Rule. - Loans or extensions of credit to one (1)
person will be attributed to other persons, for purposes of this

regulation rule, when

(a) the proceeds of the loans or extensions of credit are to
be usged for the direct benefit of the other perszon or persons or

(k) a "Common Enterprisgse! is deemed to exist between the
persons.

4,2, Definition of a common enterprise.

{(a) Whether two (2) or more persons are engaged in a "Common
Enterprise® will depend upon a realistic evaluation of the facats
and circumstances of particular transactions.

(b) Where the expected socurce of repayment for each lcan or
extension of c¢redit is the same for each person, a "Common
Enterprise™ will be deemed to exist and the loans or extensions of
credit must be combined.
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{(¢) Where lcocans or extensions of credit are made by personsg
who are related through common control, including where cne person
is controlled by another person, a "Common Enterprise" will be
deemed to exist if the persons are engaged in interdependent
buginesse=z or there iz substantial financial interdependence among
them. A "Common Enterprise" will be deemed to exist when fifty
percent (50%) or more of one person’s Jgross recelpts or Jross
expenditures (on an annual basis) are derived from transactions
with one or more persons related through common contrel (as defined
in Section 4.3 of £hese recgulatiens this rule). Gross receipts and
expenditures include gross revenues/expenses, intercompany loans,
dividends, capital contributions, and similar receipts or payments.

(d) A v"Common Enterprise" will also be deemed to exisgst when
separate persons borrow from a bank for the purpose of acquiring a
business enterprise of which those persons will own more than fifty
percent (50%) of the voting securities.

4.3 Definition of control. - For the purposes of Section

4.2{(c) of theseregulatiens this rule, "Control" shall be presumed
to exist when: :

(a) One or more perscns acting in concert directly or
indirectly own, control or have power to vote twenty-five percent
{25%) or more of any class of voting securities of another person;
or

{b) One or more pergons, acting in concert, contrel, in any
manner, the election of a majority of the directors, trustees or
other perszons exerciging similar functions of another persocn; or

{e) Any other circumstances exist which indicate that one or
more perazons acting in concert directly or indirectly exercise a
controlling influence over the management or policies of another
person.

§106-2-5. Loans to corporations.

5.1. Definition of subsidiary. - For purposes of this
regulatieon rule, a corporation is a T"Subgidiary® of any person
which owns or beneficially owns more than fifty percent (50%) of
the voting stock of the corporation. £Suelk The ownership need not
be direct. Z=Zhus For example, if A owns more than fifty percent
(50%) of the voting stock of Corporation X which, in turn, owns
more than fifty percent (50%) of the voting stock of Corporation ¥,
Corporation Y would be congidered a subsgidiary of both A and of
Corporation X.

5.2. General rule, -- Loans or extensions of credit to a
person and its subsidiary or to subsidiaries of one person need not
be combined where the state-chartered banking institution has
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determined that the person and sgubsidiaries inveolved are not
engaged in a "Common Enterprise™ as that term is defined in Section

4.2 of £hegseregulations this rule.

5.3. Exceptions. -- Notwithstanding Section 5.2 of these
regulations this rule, locans or extensions of credit by a state-
chartered banking institution to a "Corporate Group" may not exceed
fifty percent (50%) of that state-chartered banking institution’s
unimpaired capital and unimpaired surplus. This aggregate
limitation applies only to loans made pursuant to West Virginia

Code § 31A 4-26(a) (1) and (gl_sﬁbé&vi5&eas—+&+—aﬁéw+2+——sﬁbﬂee%&eﬁ
Fi r - A

"Corporate Group" includes a person and all of its subsgidiaries.

§106-9-6. Loans to partnerships, joint ventures, and associations.

6.1. General rule. -~ Loans or extensions of credit to a
partnership, joint wventure or association shall, for purposes of
this regulatien rule, be considered loans or extensions of credit
to each member of susek the partnership, Jjoint wventure or
asgsociation.

6§.2. Attributing. -- Loans or extensions of credit to
members of a partumnership, joint venture or association shall, for
the purpose of this w»zegulatien rule, be attributed to the
partnership, jOlnt venture or association where one or more of the
tests set forth in section 4 of these wxegulations this rule is
gatisfied with respect to one or more such members. However, loans
to members of a partnership, joint venture or association will not
be attributed to other members of the partnership, joint venture or
agsgsociation under this pa=agraph gsubsection unless one or more of
the tests set forth in section 4 of these megulatieonmns this rule is
gsatisfied with respect to sush the other members. The tests set
forth in section 4 of &hese regulatiens this rule shall be deemed
to be satisfied when loans or extensions of credit are made to
members of a partnership, joint wventure or association for the
purpose of purchasing an interest in the sweh partmership, joint
venture or association. _

6.3. Exception. -- The rule set forth in Section 6.1 of
thege—regulations thisg rule is not applicable to limited partners
in limited partnerships or to members of Jjoint ventures or
aggsociatione if the suekr partners or members, by the terms of the
partnership or membership agreement, are not to be held liable for
the debts or actions of the partnerszhip, Jjeint wventure or
association. However, the rules set forth in Section 4.1 of these
regulations this rule are applicable to sueh these partners or
members.




§106-9-7. Exceptions to the lending limits.

7.1. Discount of commercial or business paper. - West

Vlrglnla Code § 31A-4- 26(a)(4)(A) subdivigions—{(A}—and—{4)+

Loans or extensions of c¢redit arising
from the discount of commercial or business
paper evidencing an obligation to the person
negotiating it with recoursge =shall not be
gubject to any limitation based on capital and
surplus.

(a) This exception applies to negotiable paper given in
payment of the purchase price of commoditiesz in domestic or export
transactions purchased for resale or to be used in connection with
the fabrication of a product or to be used for any other business
purpose which may reasonably be expected to provide funds for
payment of the paper. Loans or extensions of credit arising from
the discount of paper of the kind described in thisg pazagraph
subsection must bear the full recourse endorsement of the owner.
However, loans or extensions of credit arising from the discount of
guch paper in export transactionsg may be endorsed by suek the owner
without recourse or with limited recourse, or may be accompanied by
a separate agreement for limited recourse: Provided, That if
transferred without full recourse, the paper must be supported by
an assignment of appropriate insurance covering the political,
credit and transfer risks applicable to the paper. Insurance
provided by the Export-Import Bank or the Foreign Credit Insurance
Agsociation is considered appropriate for this purpose. Loans or
extensions of credit based on this exception are not subject to any
limitation.

(b) Since the reason for the unlimited credit under this
exception is that the paper arises from the sale of a commodity
which may reasonably be expected to provide funds for payment of
the paper, failure to pay either principal or interest when due
removes the reagon for unlimited credit. Therefore, although the
line of credit to the maker or endorser should not be clagsified as
excessive by reasons of suek the default, the paper on which the
default has occurred must thereafter be taken into consideration in
determining whether additional loans or extension of ¢redit may be -
made w1thin the llmlts of West Vlrglnla Code § 31a-4- 26§a)

eme—za., The same pr;nc;ples of dlsquallflcatlon from the exception
applies to any renewal or extension of either the entire locan or an

-8-




installment +kewresnf the lcan.

7.2. Bankers’ acceptances. -- West Virginia subdivisions
{B) and (4), subsecticn (a), section twenty-gix, article £four,
chapter thirty-one-a provides:

The purchase of bankerasg’ acceptances of
the kind described in section thirteen of the
Federal Reserve Act and issued by other banks
shall not be subject to any limitation based
onr capital and surplus.

(a} This exception permits the purchase by a state-chartered
banking institution without limitation of bankers’ acceptances
created by other banks: Provided, that sueh the acceptances are of
the kind described 1in 12 U.S.C. §8372 and—373 (eligible
acceptances). Acceptances other than those described in 12 U.S5.C.
§8372 and—393 must be included within the purchasing state-
chartered banking instituticon’s lending limit te each acceptor
bank.

(b) The limits under which a sgtate-chartered banking
ingtitution may itzelf accept drafts eligible for rediscount are
contained in 12 TU.S5.C. §8272 and-373. These limits are distinct
from the llmlts under West Vlrglnla Code § 31A-4-26(a) Sﬂbﬁee%tEﬂ
Acceptances by a ﬁa%éeﬁa% bank of “Ineligible" drafts, i.e., time
drafts which do not meet the requirements for discount with a
Federal Reserve Bank, are subject to the limitaticons of West

Virginia Code § 31A-4-26(a) subsectieon —{a)—gection—twenty—sin,
articele—feur,—chapter—thirty—eone—a.

r

(¢) During any period within which a gtate-chartered banking
institution heoldsz its own acceptanceaz, eligible or ineligible,
having given wvalue therefore, the amount given is considered, for
purpcses of thiz =regulatioen xule, to be a loar or extension of
credit to the customer for whom the acceptance was made and is
subject to the lending limits. To the extent that a lean cor
extension of credit created by discounting the acceptance is
covered by a bona fide participation agreement, the discounting
bank need only consider that portion of the discounted acceptance
which it retains as being subject to the limitations of West

Virginia Code § 31A-4-26(a) subsection—fa); sectiontwenty oixy
srticlefour—chapter thirty one——=a,

7.3. Loans secured by bills of lading or warehouse receipts

covering readlily marketable staprles. -- West—Virginia—~Cede
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chartered banking insgtitution to any one person o©or common

enterprise may exceed fifteen percent of the unimpaired capital and

unimpaired surplua of that state chartered banking institution at

the time the loans or extensions of credit are made if they are
fully secured by bills of lading or other documents giving a lien
on readily marketable gtaplesg, as determined in a manner consistent
with subdivision 7.3(b) of this rule, notwithstanding the

collateral requirements in subsgection 3.2 of this rule.

b) Where the total loans and extensgions of credit by a state
chartered banking insgtitution to any one person or common
enterprise are fully secured by bills of lading or other documents
giving a lien on readilyv marketable staples the market value of
which at all times equals or exceedz one hundred fifteen percent

{(115%) of the outstanding amount of such lcocans or extensions of
credit, the bank may provide guch loans or extensions of up te an

additional thirtyv-five percent (35%) of the unimpaired capital and
unimpaired surplus of that state chartered banking ingtitution.

This limitation is separate from and in addition to the limitation

contained in subsection 3.1 of this rule.

() The maximum term of a Jloan or extension of credit
extended under subdivigicn 7.3(b) of thiz rule shall be ten (10)
months.
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42> (d) A "Y"Readily Marketable Staple" means an article of
commerce, agriculture or industry of such uses as to make it the
subject of dealings in a ready market with sgufficiently frequent
price guotations as to make &5 the price easily and definitely
ascertainable, and {2} the staple itself easy to xealizeupemgaite
sell at any tlme at a prlce w%&ehr—weu%é——ae%——iﬁveéve——&ﬁy

ee%%a%efa% determlned in an orqanlzed market. Staples ellglble for

this exception must be nonperlshable—4ﬁ£f4kaeérigera%eé—er—éfeze&

and must be fully covered by insurance when such insurance 1is
cugtomary. This exception iz intended to apply primarily to basic
commodities, such as wheat and other grains, cotton, wool, and
basic metals such as tin, copper, lead and the like. Whether a
commodity is readily marketable depends upon exigting conditions
and it is posszible that a commodity that qualifies at one time may
ceage to qualify at a later date. Fabricated commodities which do
nct constitute standardized interchangeable units and do not
possegs uniformly broad marketability do not qualify as readily
marketable cellateral gtaples.

L= (e) Commodities sometimes fail to gqualify as
nonperighable because of the manner in which they are handled or
stored during the life of the locan or extension of c¢redit,
Accordingly, the question as to whether a staple is nonperishable
must be determined on a case-by-case basis.

S} (£) The important characteristic of warehouse receipts,
order bills of lading or other similar documents is that the holder
of guek the documents has control of the commodity and can cbtain
immediate possessgion. (However, the existence of brief notice
periods or similar procedural reguirements under state law, for the
digposal of the collateral will not affect the eligibility of

ingtruments for thiz exception.) Only documents with these
characteristics are eligible security for loans under this
exception. In the event of default on a loan secured by such

documents, the bank must be in a position to zell the underlying
commodity and promptly trangfer title and possession to the
purchaser, thus being able to protect itself with without extended
litigation. Generally, documents of title gualifying under the
Uniform Commercial Code [W. Va. Code § 46-1-201] are "Similar
Documents" qualifying for this exception.

£ (g} Field warehouse receipts are an acceptable form of
collateral when they are issued by a duly bonded and licensed grain
elevator or warehouse having exclusive possession and control of
the commodities even though the grain elevator or warehouse is
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maintained on the commodity owner’zs premise.

43 (h) Warehouse receipts issued by the borrower-owner
which is a grain elevator or warehouse company, duly bonded and
licensed and regularly inspected by state and federal authorities,
may be considered eligible collateral under this exception only
when the receipts are registered with an independent registrar
whose consent 1s required before the commodities can be withdrawn

from the warehousge.

(i)} Tf collateral valuesg fall below the levels required by
subdivision 7.3(b) of this rule, to the extent that a lcan is no
longer in conformance w1th the collateral requirements and exceeds
the eneral fifteen ercent i5% limitation the lcocan must be
brought intoc conformance within five business davs except
where Judicial proceedings, requlatorv actions or other

extraordinary occurrences prevent the bank from taking action.

7.4. Leoans secured by obligations of the United States and
West Virginia. -- West Virginia Code § 31a-4-26(a) (4) (D)

ar%&e%e~ée&f——ehag%ef—%hiféy—eae—arprOVides.

Loans or extensions of credit secured by
bonds, notes, certificates of indebtedness or
treasury bills of the United States or by
other such obligations fully guaranteed as to
principal and interest by the United States or
by bonds, notes, certificates of indebtedness
which are general cobligations of the state of
West Virginia or by other such obligations
fully guaranteed as to principal and interest
by the state of West Virginia shall not be
gubject to any limitation based on capital and
surplus.

{(a) Thig exception applieg only to the extent that loans or
extensiona of credit are fully secured by the current market value
of obligations of the United States or the state of West Virginia
or guaranteed by the United States of the state of West Virginia.

(b} If the market value of the ceollateral declines to the
extent that the loan is no longer in conformance with this
exception and exceeds the general fifteen percent (15%) limitation,
the lcocan must be brought into conformance within five (5) business
days.

7.5. Loans to or guaranteed by a federal agency or the state
of West Vlrginia. - West Virginia Code § 31A 4 26(a)(4)(E)




Loans or extensions of credit to or
secured by unconditional takeout commitments
or guarantees of any department, agency,
bhureau, board, commission or establishment of
the United States or of the State of West
Virginia or any corporation wholly owned
directly or indirectly by the United States
shall not be subject to any limitation based
on capital and surplus.

{a) This exception may apply to only that portion of a lean
or extension of c¢redit that is covered by a federal government or
state of West Virginia guarantee or commitment.

{b) Tor purposes of thiz exception, the commitment or
guarantee must be payvable to cash or its equivalent within sixty
(60) days after demand for payment iz made.

(c}) A guarantee or commitment is unconditional 1if the
protectlon afforded the bank is not substantially diminished or
impaired in the case of loss resulting from factors beyond the
bank’s contreol. Protection against 1loss is not materially
diminished or impaired by procedural regquirements, such as an
agreement to take over only in the event of default, including
default over a specific pericd of time, a requlirement that
notification of default be given within a specific period after its
ocourrence, or a requirement of good faith on the part of the bank.

7.6. Loans secured by segregated deposit accounts,. -- West

Virginia Code §_  312a-4-26(a) (4) (F) subdivigiens—(F)r—and—1di}—+
subsection—|{a)—oection-twenbty—gix—ariiclice four —chapter—thirty—

exe—a provides:

Loans or extensions of credit secured by
a sgegregated deposit account in the lending
bank shall not be subject to any limitation
based on capital and surplus,.

{({a) The lending bank must ensure that a security interest has
been perfected in the depecsit, including the assignment of a
specifically ldentlfled deposit and any other actions required by
state law.

(b) Deposgit accounts which may qualify for this exception
include deposits in any form generally recognized as deposits. In
the cage of a deposgilt eligible for withdrawal prior to the maturity
of the gecured loan, the bank must establish internal procedures
which will prevent the release of the security.

(¢) A deposit which is denominated and payable in a currency
other than that of a loan or extension of credit which it secures
may be eligible for this exception if it is freely convertible to
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United States deollars. The depogit must be revalued at least
monthly, using appropriate foreign exchange rates to ensure that
the lcocan or éxtension of cfedit remaing fully secured. This
exception applies to only that portion of the loan or extension of
credit that is covered by the United States dollar wvalue of the
deposit. If the United States dollar value of the deposit falls to
the extent that the lecan iz in nonconformance with this exception
and exceeds the general fifteen percent (15%) limitation, the loan
must be brought inte conformance within five (5) business days,
except where judicial proceedings, regulatory actions or other
extracordinary cccurrences prevent the bank from taking such action.
This exception is not authority for state-chartered banking
institutions to take deposits denominated in foreign currencies.

7.7. Loans to state-chartered banking institutions with the
approval of the Comm1551oner. -= West Vlrglnla Code § 31A 4-

Loans or extensions of credit to any
banking institution or to any receiver,
conservator or other agent in charge of the
business and property of such  banking
ingtitution or other federally insured
depository institution, when such loans or
extensions of credit are approved by the
Commigaioner of banking, shall not be subject
to any limitation based on capital and
aurplus.

This exception i1is intended to apply only in emergency
situations where a gtate-chartered banking institution is called
upon to provide assistance to another depository institution.

(a) Loans and extensions of credit arising from the discount
of negotiable or nonnegotiable installment consumer paper which
carries a full recourse endorsement or unconditional guarantee by
of £he any one person or common enterprise transferring the paper
ahall be are subject under this section to a maximum limitation
equal to twenty-five percent (25%) of sueh the unimpaired capital
and.unlmgalred surplus, notwithstanding the collateral requirements
set forth in Subdisisien ) subsection 3.2 of this =regulation
rule.




The unconditional guarantee may be in the form of a
repurchase agreement or a separate guarantee agreement. A
condition reasonably within the power of the bank te perform, such
as the reposgsegsion of collateral, will not be considered to make
conditional an otherwise unconditional agreement.

{2+ (1) For purposes of Seetien 78 this section of
these—regulatiens this rule only, "Consumer" means the user of any
products, commodities, goods, or services, whether leased ozxr
purchased, and does not include any perscon who purchases procducts
or commodities for the purpose of resale or for fabrication into
goods for sale.

2 (2) For purposes of Seetion—7-8 this section of

thege—regulatiens the rule only, "Consumer Paper" includes paper
relating to autcmecbiles, mobile homes, residences, cffice
equipment, household items, tuiltion £fees, insurance premium fees
and gimilar censumer itemg. Algeo included is paper covering the
lease (where the bank is not the owner or lessor) or purchase of
equipment for use in mahufacturing, farming, construction or
excavation.

443 (b} TUnder certain circumstances, ingtallment consumer
paper which otherwise meets the requirements of this execption

gsection will be considered a loan or extension of credit to the

maker of the paper rather than the seller or transferor of the
paper. Specifically, where (A) through a review of the bank’s
filea it has been determined that the financial condition of each
maker is reasonably adeguate to repay the loan or extension of
credit and (B} an officer designated by the bank’s Chairman or
Chief Executive QOfficer pursuant to authorization by the board of
directors certifies in writing that the bank is relying primarily
upon the maker to repay the loan or extension of credit, the loan
or extension of credit is subject only to the lending limits of the
maker of the paper. Where paper ieg purchased in substantial

=15~



gquantities, the records, evaluation and certification may be in .
gsuch form as is appropriate for the class and quantity of paper
involved.




7.9 Loans and extensions of ¢redit gecured by livestock.

chartered banking ingtitution to any one person or common
enterprise mav exceed fifteen percent of the unimpaired capital and
unimpaired surplus of that state chartered banking institution at
the time the loang or extengiocns of credit are made if they are
fully secured by documents or instruments securing title or giving
a lien on livestock, ag determined in a manner consistent with
subdivigion 7.5(b) of this rule.

(a) The total loans and extengionsg of credit made by a state

{b) Where the total loang and extensgiong of eredit by a state-
chartered banking institution to any one pergon  or commeon

documents or instruments transferrin
zurin title govering livestock or ivin a firgt lien on
livestock when the market wvalue of the livestock sgecuring the
obligation is not at any time less than one hundred fifteen percent
{115%) of the face amount of the obligation; or,
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{i1) discounted paper given in pavment for livestock by
dealerg, which carries a full recourse endorsement ox unconditional
quarantee of the seller, _and which iz secured by a first lien on
the livestock being sold when the market valua of the livestock
securing the obligation is not at any time less than one hundred
{100%) of the face amount of the obligation; Then,

the bank may provide thosgse lcoans or extensioconsg of up to_an
additional ten percent of the unimpaired capital and unimpaired
surplus of that state chartered banking institution calculated at
the time that locan or extension is made. Thigs limitation is
separate from and in addition toe the limitation contained in
subsection 3.1 of this rule.

{c} "Livestock" as the term is used in this subsection,

includes dairy and beef cattle, hogs, sheep, goats, horses, mules,
poultry and fisgh, whether or not held for resale.

(4) Banks wmust maintain in their filez an ingpection and
appraisal report on the livestock pledged, in order to demonstrate
compliance with this subsection, The inspection and appraigsal
report should be performed at leagt everyvy twelwve (12) months or
more freguently as considered prudent.

{(e) Liens on the livestock musgst be in a form which allows the
bank to maintaipn a perfected security interest in the livestock
under applicable state law.

{f) If collateral values £all below the levels reguired by
subdivision 7.9(b) of this rule, to the extent that the loan is no
longer in conformance with the collateral requirements and exceeds

the general fifteen percent (15%) Jlimitation, the loan must be

brought into conformance within thirt 30) busginesg days, except
where Judigial proceedings, regulatory actions or other
extracrdinary occurrences prevent the bank from taking action.

7.10. Loans to Student Loan Marketing Asscociation. - -

West Virginia Code § 31A 4- 26(a)(1) subdivigion {1}

one—a provides:

Loans or extensions of credit to the
Student Loan Marketing Association shall not
be subject to any limitation based on capital
and surplus.

7.11. Loans to a corporation owning the property in which
that state-chartered banking institution is located. -- West

Virginia Code § 31A 4- 26(a)(4)(K) subdivisions—{(K)—and—H3+

ene—a Prov1des-
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Loans or extensionzs of credit to a
corporation owning the property in which that
state-chartered banking institution located,
when that state-chartered banking institution
has an unimpaired capital and surplus of not
lesg than one million deollars (5$1,000,000) or
when approved in writing by the Commissiocner
of Banking, shall not be subject to any
limitation based on capital and surplus.




§1l06-9-5 8. Miscellansous.

S-1- 8.1, Obligations of accommodation parties. --
The liability of a drawer, endorser or guarantor who does not
receive any of the proceeds, or the benefit of the proceeds, of the
loan or extension of credit is not a loan or extension of credit to
such person for purposes of this regulatien rule unlegs one of the
tests set forth in Section 4 of +these regulations thig rule ig

satisfied.

$-2- B8.2. Sale of federal funds and limitations on interbank
liabilities.

{(a) "Sale of Federal FundsY means, for purposes of this
gsubsection, any transaction among depository institutions inveolving
the transfer of immediately available funds resulting from credits
to deposzsit balances at federal reserve banks or from credits to new
or existing deposit balances due from a correspondent depository
institution.

(b) "Continuing Contract”™ means, for purposgses of this
subgsection, an agreement that remains in effect for more than one
business day but has no specified maturity and requires no advance
notice for termination.

{e¢) Sales of federal funds with a maturity of one (1)
buginess day or under a continuing contract are not "Loans and
Extensions of Credit" for purposeszs of this regulatien rule and are
governed by the guidelines set forth in Federal Reserve Board
Regulation F [12 CFR 206

(d) Howewer—gatoeg—of Extengicng of credit or sales of

federal funds to other banking or depesitory institutions with a
maturity of more than one business day are subject to the legal
lending limits generally set forth in subdivisions (1) and (2),
subsection (a), section twenty-six, article four, chapter thirty-
one-a of the state code..

S-3- 8.3. Purchase cf third-party paper. -- Where a bank
purchasges third-party paper subject to an agreement that the seller
will repurchase the paper upon default or at the end of a stated
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period after default, the seller’s obligation to repurchase i=s
subject to West Vlrglnla Code § 312-4- 26£a) Fabgection—{ta)i—soektien

and is measured by
the total unpald balance of the paper owned by the bkbank less any
applicable dealer reserves. Where the sgeller’s obligation to
repurchase is limited, the geller’s total locans or extensions of
credlt, for the purpose of West Vlrglnla COde § 31Aa- 4 26 ga)(l)

eha@%ef—%hif%fweﬁe—a are measured by the total amount of paper the

seller may ultimately be obligated to repurchase. Where no more
than an agreed percentage of the purchase price is retained by the
bank and credited to a reserve to be held as a form of cecllateral
security, but the bank has no direct or indirect recourse tc the
gseller, the loans or extensions of credit do not constitute loans
or extensions of <redit to the seller subject to the expanded

limitations of Secetien—8+4—-of these regulatiens subsection 7.8(a)

of this rule.

94+ B.4. Overdrafts. -- Overdrafta, whether or not
prearranged, are "Leoang and Extensions of Credit® for purposes of
this regulatieon rule. This rule does not apply to "Intra-day" or
"Daylight" overdrafts.

$-E~ 8.5. Loans charged off, in whole or in part. =-- T h e
legal lending limits a2pply to all existing locans or extensions of
credit tc a person by the bank, including loans or extensions of
credit which have been charged off on the books ¢f the bank in
whole or in part. Loans or extensions of credit which have become
unenforceable by reagon of discharge in bankruptey or are no longer
legally enforceable for other reasons are not "Loans and Extensions
of Credit" for purposes of this xegulatien rule.

9-6- 8.6, Sale of loan participation.

{a) When a bank sells a participation in a loan or extensicn
of caredit, including the discount of a bank’s own applicable
acceptance, that portion of the loan that is sold on a nonrecourse
bazis will not be applied to the bank’s lending limits. In order
to remove a loan or extension of credit from a bank’s lending
limit, a participation must result in a pro rata sharing of credit
risk proportionate to the regpective interests of the originating
and participating lenders. Thisz is so even where the participation
agreement provides that repayment must be applied first to the
shares sold. In that case, the pro rata sharing may conly be
accomplished if the agreement also provides that, in case of a
default or comparable event defined in the agreement, participants
ghall share in all subsequent repayments and collections in
proportion to the percentage of participation at the time of_ the
occurrence of the event.

-21-




(b} The provisions of subsection S-6{a)> 8.6(a) of £hese
regulatiens this rule apply to all "Loans and Extensions =) £
Credit,¥ ag defined in Section 2 of Ekese sregulabtiens this rule,
including "Contractual Commitment {s) to Advance Fundsz," as defined

in Section 2.4 of these—regulations this rule.

H7- 8.7. Interest or discount on loans. -- The legal
lending limits do not apply to the porticn of a loan or extengion
of credit that represents accrued or discount interest.

98+ 8.8. Loans to or guaranteed by general cobligations <f a
state or political subdivision.

(a) A loan or extension of credit to a bank customer which is
guaranteed or secured by a "General Obligation®"™ of any state or
political subdivision thereof, i1s not considered an obligation of
the customer for purposes of West Virginia Code § 31A-4-26(a)

-y = = 7 =

ene—a, The lending bank should obtain the opinion of competent
counsel that the guarantee or collateral is a valid and enforceable

obligation cof the public body.

(b)) A loan or extension of credit to a sgstate or political
gsubdivision thereof the state iz not subject to any limitation
based on. capital or surplus if the loan or extension of aredit
constitutes a "general ocbligation" of the state or political
subdivision. The lending bank should obtain the opinion of
competent counsel that the loan or extension of credit is a valid
and enforceable obligation of the borrower.

5455 8.5. Loans to industrial development authorities. -- A
loan or extension of credit to an industrial development authority
or similar public entity created for the purpose of constructing
and leasing a plant facility, including a health care facility, to
an industrial occupant is not a loan or extension of credit to the
authority for the purpcseszs of West Virginia Code § 31A-4-26(a)

(a) The bank relies on the credit of the industrial occupant
in making the lcan;

(b) The authority’s liability with respect to the loan is
limited solely to whatever interegt it has in the particular
facility;

(e} The autheority’s interest 1z assigned to the bank as
security for the locan or a promizsory note from the lezsee to the
bank provides a higher crder of security than the aggigmment of a
leage; and

(d) The industrial occupant’s lease rentals are assigned and

-22-




raid directly to the bank. A loan or extension of credit meeting
the above criteria will be deemed considered a loan or extension of
credit to the legssee and will be combined with other obligations of
the lessee for the purposes of West Vlrglnla Code § 31A 4- 26(;1

S5-360+- 8.10. Separate limitations for West Virginia Code §
31A-4-26(a) subsecation—fal—chapter —bwepty sty —articele—foury
-- The legal lending limits prescribed

by West Virginia Code subsection (a), section twenty-six, article
four, chapter thirty-one-a are sgeparate and distinet £rom the
investment limits prescribed by West Virginia Code subsection (b),
gection twenty-six, article four, chapter thirty-one-a.
Accordingly, a state-chartered banking institution may make loans
or extensions of credit to one borrower up to the full amount

permltted by West Virglnla Code § 31A-4- 26(a) subsecetion—tal+
and also

hold eligible lnvestment securltles of the same cobligor up to the
full amount permltted by West Vlrglnla Code § 31A 4- zsgbz

eme—x. 1 order for a securlty to be an "Investment Securlty" it
must be ellglble for investment by a state-chartered banklng
ingtitution in acceordance with the standards set forth in West

Virginia Code § 312a-4-26(b) wsubgsectien (b} seetion twentyr-—sixs
ariicie four—echapter—thirty one =,
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October 31, 1994

Sharon G. Bias
Commissioner of Banking
Building 3, Room 311
State Capitol Complex
Charlegston, WV 25305

Re: Proposed Rule Amending - Title 106, Series S
Legiglative Rule Pertaining to Legal Lending Limits

Dear Commissioner Bias:

Pursuant to W. Va. Code § B5F-2-2{a) (12), I hereby consent to
the filing of the attached rule amendment specified above asg
modified for technical changes by the Legislative Rulemaking Review
Committee.

You may attach a copy of this letter to your filing with the
Secretary of State aszs evidence of my consent.

Sincerel; ours,

James IITI
Cabinef Secretary




West Virginia Legislature

Legislative Rule-Making Review Commiftee OFFIGE OF WEST VIRGIKIA
SECRETARY 0T STATE
Room M-152, State Capitol
Charleston, West Virginia 25305
(304)340-3286
Senator Joe Manchin, I{, Ce-Chair Debra A. Graham, Counsel
Delegate Brian A. Gallagher, Co-Chair October 4, 1994 Marie Nickerson, Admr. Assistant

NOTICE QF ACTTION TAKREN BY TLEGISTATIVE RULE-MAKTING REVIEW COMMITTEE

TO:

TO:

Ken Hechler, Secretary of State, State Register

Ms. Sharon G. Blas
Commissioner of Banking
Building 3, Room 311
State Capitol Complex
Charleston, WV 25305

FROM: Legislative Rule-Making Review Committee

PROPOSED RULE: Legislative Rule Pertaining to the Legal Lending

ILimit

The Legislative Rulé-Making Review Committee recommends that the West.
Virginia Legislature:

1.

Authorize the agency to promulgate the Legislative Rule
(a) as originally filed
(b) as modified by the agency e

Authorize the agency to promulgate part of the Legislative
rule; a statement of reasons for such recommendation is
attached. ,

Authorize the agency to promulgate the Legislative rule
with certain amendments; amendments and a statement of
reasons for such recommendation is attached.

Authorize the agency to promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement of reasons for such recommendation is attached.

Recommends that the rule be withdrawn; a statement of
reasons for such recommendation is attached.

Pursuant to Code 29A-3-11(c¢), this notice has been filed in the State
Register and with the agency proposing the rule.

cc:

Tim Winslow
General Counsel




