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DIVISION OF BANKING

{304) 558-2294
Building #3, Room 311 » State Capitol Complex e 1800 Kanawha Bivd., East # Charleston, WV 25305-0240 & FAX: (304) 558-0442

COMMISSIONER OF BANKING
LEGISLATIVE RULE PERTAINING TO
LEGAL LENDING LIMITS

Statement of Circumstances

This change to the legislative rule is being made to cenform
the calculation of a bank’'s lending limits required by the change
in treatment of assessging the value of certain securities held by
a bank on a2 "mark-to-market" basis under newly adopted account rule

(FASB 115).

Without adoption of this rule change, bank’s would be Ffaced
with constant recalculations of their lending limits based on daily
flucuations in the bond markets. These flucuations are
inconsequential given that the "losses™ are not actualized realized
and may change intoc gains the next trading dav.




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Legisiative Rule Pertajning %o fhe 'egal Lending lLimit
Type of Rule: X Legislative Interpretive Procedural
Agency WY Division nf Ranking

Address State Capitol Complex

Bldg. #3, Rocom 311

Charleston, WV 25305-0240

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR

INCREASE DECREASE CURRERT HEXT i} THEREAFTER

ESTIMATED TOTAL L E R 0. $ 0. $ o
COST

PERSONAL SERVICES
CURRENT EXPENSE

REPAIRS &
ALTERNATIONS

EQUIPMENT
OTHER

2. Explanation of above estimates:

n/a

3. Objectives of these rules:

To amend rule to comply with change in treatment under accounting
rules (FASB 115) relating to valuation of securities held by a bank.

To update rule generally to make consistent with minor statutery changes
and current @nforcement practice.




Rule Title: Legislative Rule Pertaining to the legal lending Limit

g. Explanation of Overall Economic Impact of Proposed Rule.
a. Economic Impact on State Government.
None.
B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.
None. The rule amendments are aimed, in part. at preventing
our bank's undue expenses associated with "mark-to-market™
capital evaluations and are expected to be cost reutral.
c. Economic Impact on Citizens/Public at Large.
None.
Date: July 6, 1994

Signatiie of Agency Head 02 Authorized Reprensentative




DIVISION OF BANKING

(304) 558-2294

Building #3, Rocm 811 e State Capitol Complex e 1800 Kanawha Blvd., East e Charleston, WV 25805-0240 e FAX: (304) 558-0442

COMMISSIONER OF BANKING
LEGISLATIVE RULE PERTAINING TO
LEGAL LENDING LIMITS

Summary of Proposed Rule

The rule is amended to provide for individual lending limits
based upon calculations derived from the bank’s most recent call
report, with possible re-evaluations occurring where there is a
significant material change to a bank’s unimpaired capital and
surplus within any one particular call report quarter or twelve
month periocd.

Under the new rule banks are to follow Generally Accepted
Accounting Prinecipals (GAAP) in inecluding unrealized losses and
gains in the wvalue of particular securities they maintain.

The rule changes reflect existing practices as modified to
take into consideraticn "mark to market" accounting principais for
certain bank securities.

Other rule changes are also included in order to update the
rule generally to make it consistent with a minor past statutory
change, and to conform the rule to current enforcement practices.
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LEQISLATIVE RULE PERTAINING TO THE LEGAL LENDING LIMIT
§1056-9-1. GCeneral.

1.1 Scope. -- This regulation establishes general rules
implementing West Virginia Code subsection (a), section twenty-six,
article four, chapter thirty-one-a; it applies to all loans and/or
extension of c¢redit made by state-chartered banking institutions
and their domestic operating subsidiaries. This regulation does
not apply to loans made by a state-chartered banking instituticon to
its affiliatesgs (ags that term is defined in subsecticon (k) (1} of
Section 23A of the Federal Reserve Act (12 U.S.C. 371lc(b) (1))) or
operating subsidiaries. West Virginia Code subsection (a), section
twenty-gix, article four, chapter thirty-one-a and this regulation
are intended to prevent cne (1) individual, or . a relatively small
group, from borrowing an unduly large amount of the state-chartered
bank’s funds. The statute and this regulatiorn are intended to
safeguard the depositors of state-chartered banks by spreading the
leocans and/or extensiong of credit among a relatively large number
of persons engaged in different lines of business.

1.2 Authority. -- WV Code §31A-4-26(a) (5)
1.3 Filing Date. -- Moreh 363584 B
1.4 Effective Date. -- fumeed O QSO0

§106-9-2. Definitions.
For vurposes of this regulation:

2.1. "Loans and Extensions of Credit" means any direct or
indirect advance of funds (including obligations o makers and
endorsers arising from the discounting of commercial paper) to a
person made on the basis of any ckligation of that person toc repay
the . funds or repavable Ifrom specific property pledged by or on
benalf of a person. '"Loans and Extensionsg of Credit" alsc includes
a "Contractual Commitment to Advance Fundg®™ as that term is defined
in section 2.4 of these regulations.




2.2. "Person" means an individual, scle proprietorship,

partnership, Joint venture, agsoclation, - sgociety, Eirm,
ingtitution, syndicate, trust, &state, business trust, public or
private corporation, not-for-profit corporation, soverelgn

government or agency, instrumentality, or political subdivision
thereof, or any similar entity or organization.

2.3 "Unimpaired Capital and Unimpaired Surplus" means the
amount of total eguity capital outstanding ag indicated in the
bank’s most recent guarterly report of condition and income as
filed with the Commisgioner of Banking pursuant to 8§31A-4-1%, plus
the amount of the allowance for loan losses, minusg the amount of
goodwill or other nonmarketable intangiole asgets included in such
guarterly report pursuant fto generally  accepted aggounting
orinciples. Unrealized gains and losses on the bank’s securities
and loan portfolicg shall ke included in the calculanlon of total
equity cavital to the extent required or permitted by generally
accepted accocunting principles and applicable federal or ztate law,
rule cr regulation.

2.4. "Contractual Commitment to Advance Funds" means {(a) an
obligation on the part of the bank to make payments {(directly or
indirectly) to a designated third party contingent upon a default
by the kank’s customer in the performance of an obligation under
the terms of that customer’'s contract with the third part or (k) an
obligation to cuarantee or stand as surety for the benefit of a
third party. The term includes, but is not limited to, standby
letters of credit (as defined in section 2.5 of these regulations),
guarantees, putsg and cther similar arrangements. For purposes of
thig regulation, undisbursed loan funds and loan commitments not
vet drawn upon but which fhe bank has through writfen agreement

obligated itself to disburse upon reguest are. Ee——eqnwva%eﬁ%—he—u

cont?acnual commitmenns to aavance funds as defined herein, —s==e

. The
definition stz does not include commercial letters of credit and
gimilar instruments where the issulng banks expect the beneficiary

to draw upon the issuer, which do not "guarantee® payment of a
money obligation, and which do not provide fér payment in the event
cf a default by the account party.

2.5. A "Standby Letter of Credit" is any letter of credit, or
similar arrangement, however named or described, which represents
an obligation to the beneficiary on the part of the issuer (a) to
repay money borrowed by or advanced to or for the account of the
account party, or (b} to make payment on account c¢f any
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or ()

indebtedness undertaken by the account Darty,
payment on account of

performance of an obligition.

§106-9-3. Limitations and Compliance.

General limitation.

3.1,

any det ault by the account party in

te make

the
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The total loans and extengions of credit made by a state-
chartered bank1nc institution to any one verson oOr COmmon
enterprigse and not fullv secured, as determined in &z manner

congistent with subsection 3.2, shall not

exceaed fifteen percent of

the unimoaired capital and unimpaired surplus of that

state-

chartexed bankqu_lnstltutlon determined

for the period such ican

or extension of credit is made.

|_r
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3.2. Additional general 11
readily marketable collateral.

loans fully secured by

Where

the total loans and extensions of credit by a state-

chartered banking institution to any one person or

_COMmmon

enterorige are fully secured by

raadily marketable collateral

having a market value,

as determined bv reliable and continuously

available price cuotaticns, at lesast ecqual

to the outstanding

amount of such loans and exXtensions,

then the bank mav provide such

loans or extensions of up to ten percent of the unimpaired capital
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and unimoaired surplus of that state-chartered banking institution
determined for the pericd such loan or exitengion is made. This
limiration shall be sevarate from and in addition to the limitation
contairned in subsection 3.1.

3.3. Defipition of readily marketable ceollateral. For
purposes of this regulation, "Readily Marketable Collateral” means
financial instruments and bullicn which are salable under ordinary
circumstances .with reasonable promptness at a falr market wvalue
determined by quotations based on actual transactions on an auction
cor a similarly available daily bid and ask price market.

"Financial Instruments” inciude stocks, noteg, bonds, and
debentures traded on a naticnal securities exchange, "OTC Margin
Stocks" (as defined in Regulation U of the Federal Reserve Board),

commercial paper, negotlable certificates of deposit, bankers’
acceptances and shares in money market and mutual funds of the type
which issue shares in which banks may perfect a security interest.

3.4. Compliance with West Virginia Code subdivision (two),
subsection {a), section twenty-six, article four, chapter thirty-
one-a; : T

(a}) Each loan or extension of credit based on the limitation
contained in West Virginia Code subdivision (2), subsection (a),
section twenty-six, article four, chapter thirty-cone-a shall be
secured by readily marketable collateral having a current markec
value of atf least one hundred peérdent (100%) of the amount o©f the
lean or extension of credit at all times. "Current Market Value"
means the bid or closing price listed for an item in a regularly
published listing or an slectronic reporting service.

{b) =ach bank must institute adeguate »rocedures Lo ensure
that the collateral value fully secures the outsgtanding loan at all
times. -

{(¢) Financial instruments may be denominated in foreign
currencies which are freely convertible to United States dellars.
If collateral is dencminated and payable in a currency other than
that c©f the lcan or extension of credit which it secures, the
bank’s procedures must reguize that the collateral be revalusd at
least monthly, using appropriate forelgn exchange rates, in
addition to being repriced at current market value.

{d) IFf collateral wvalues £f£all below one hundred percent
(100%) of the outstanding locapi, to the extent that the locan is no
longer in conformance with this section and exceeds the general
fifteen percent {15%) limitation, the loan must be brcught into
conformance within five (5) business days, except where judicial
proceedings, regulatory actlons or other extraordinary occurrences
prevent the bank from taking action.

=8




3.5 Material decline of unimpaired Cabltal and unimpaired
surplus.

=N Where there is_a material decline in g state-chartered
kank’s unimpaired capital and unimpaired surplus causing it to
decrease during any quarterly reporting reriocd more than 20% from
that amount reported in the bank’s most recent report of income and
condition cx causing it to decrease more than 30% in any twelve
month veriod, the bank shall review its outstanding lcans and
extensiong and revort to the commissiconer of banking those loans
and extensions thaf exceed the Ilimitations of this section usgin
the bank’s current re-evaluated unimpaired capital and unimpaired
surplus. The Vepo*b shall detail the bank’s position in each such
loan and extension. - The commissioner mav, within his or her
discretion, regquire that such loans and extensigns be brought into

conformitv with the bank’s curxrent re-svaluated legal lending and
investment limitafion.

() The commissioner of banking retains the authority to
direct any state-chartered bank to recaiculate itg lending limits
at more frecuent intervals than herein provided and weguire all
ocutstanding loans and extensions of c¢redit to be brought into
conformance with the re-svaluated lipitation in order to ensure z
bank’'s safety and soundness. In such cases, the commissiconer wi11
pgrovide the bank a written notice explaining briefly the specific

reasons whv _the determination was made to recuire the more freguent
calculaticons.

§106-2-4, Combining loans to separate borrowers.

4.,1. Ganeral Rule. - Loans or extensgions of credit to one (1)

perscon will be attributed to other persons, for purposes of this
regulaticn, when - : :

(a) the proceeds of the lcocans or extensions of credlt are to
be used for the direct benefit of the other person or persons or

(b) a "Common Enterprise" is deemed to exist between the
persons.

4.2. Definition of a common enterprise.

{a) Whether two (2} or more persons are engaged in a "Common
Enterprise' will depend upon a realistic evaluation of the facts
and circumstances <f particular LTransactions.

() Where the expected source of repayment for each loan ox
extension of c¢redit is the same for each prerscm, a "Common
Enterprise” will be deemed to 2xist and the lcoans or extensions af
credit must be ccmbined. o S .




{(¢) Where loang or extensions of credit are made by persons
who are related through common contxol, including where one person
is contrelled by. another person, a "Common Enterprise" will be
deemed to exist 1f the persons are engaged in interdependent .
businesses or thers is substantial financial interdependence among
them. A "Common Enterprise" will be deemed to exist when fifty
percent . (50%) or more ¢f one person’s gross receipts or gross
expenditures (on an annual_ kasis) are derived from transactions
wilith one or more persons related through common control (ag defined
in Section 4.3 o©f these regulations). Gross recelipts and
expenditures include gross revenues/expenses, lntercompany loans,
dividends, capital contributions, and similar receipts or payments.

{(d) A "Common Enterprise" will alsc be deemed to exist when
separate.persons borrow f£rom a kank for the purpose of acguiring a
business enterprise of which those perscons will own more than fifty
percent {50%) of the voting secirities.

4.3 Definiticn of control. . -- For the purposes of Section
) of these regulations, "Control" shall be presumed to exist
when: - —- :

(a) One cor wmore  persons acting in concert directly or
indirectly own, céntrol cor have power to vote twenty-£ive percent
(25%) or more of any class ol vot1ng gsecurities cf ancther person;
or _ _ -

(b) Cne or more persons, acting in concert, control, in any
manner, the election of a majority of the directors, trustess or
other persons exercising similar functions of another person; or

(c] Any other circumstances sxist which indicate that one or
more verscons acting in concert directly or indirectly exercise a
controlling influence over the management or policies cf ancther
person. ) ‘

§106-9-5. Lgans to corporations.

5.1. Definition of subgidiary. -- For purxposes of this
regulation, a corporaticn is a "Subsidiary”™ of any person which
owns oxr beneficially owns more than fifty percent (50%) of the
voting stock of the corporation. Such ownership need not be
direct. _ Thus, 1f A owns more than fifty percent (50%) of the
voting stock of Corporation X which, in turn, owne more than fifty
percent {(50%) of the voting stock of.Corpbration Y, Corporation ¥
would be considered a subsidiary of both & and of Corporation X.

5.2. General rule. -- Loans or extensions of credit to a
person and.its subsidiary or to subsidiaries of one person need not
be combined where the state-chartered banking institution has
determined that  the person and subsidiaries involved are not

&




engaged in a "Common Enterprise™ as that term is aefl_ed in Section

4.2 of these regulations.

5.3. EZxceptions. -- Notwithstanding Section 5.2 of these
regulations, loans or extensicns cof credit by a state-chartered
panking institution to a "Corporate Group" may not exceed Ififty
percent {(50%) of that state-chartered banking institution’s
1mpa:_*r‘ed capital and unimpaired surplus. This——aggregate

; . . ] .
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"Corporate Group" includes
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§106-9-6. LOANS to partnerships, joint ventures, and associations.

6.1. General rule. -- _Loans or extensions of credit to a.
partnership, joint venture or asscciation shall, for purposes of
this regulatlon, be considered lcans or extensions of credit to
each member of such partnership, joint venture or association.

O

6.2. Attributing. -~ Loans or extensions of credit t
members of a partnership, joiht venture or association shall, for
the purpose of this. regulatlop, be attributed to the partnership,
joint wventure or assocliation where one or more of the tests set
forth in section 4 of these regulations is satisfied with respect
to one or more such members. However, lcans to members of a
partnership, joint venture or association will not be attributed to
other members of the partnership, Jjoint wventure or association
under this paragraph unless one or more of the tests set forth in
section 4 of these regulations is satisfied with respect to such
other members. The tests set Zforth in section 4 of these
regulations shall be dJdeemed to be satisfied when loans ox
extensiong of credit are made to members of a partnership, joint
venture ox association for the purpose of purchasing an interest in
such partnership, joint venture or associatiomn.

6.3. dxceptlon. -- The rule set. forth in Section 6.1 of
these regulations is not appllcable to limited partners in limited
partnerships or to members of joint wventures or assoclations iz
such  partners or members, by the terms of the partnership or
membershlp agreement, are not to be held liable for the debts or
actions of the partnership, Hoint venture or associlation. However,
the xules set  forth in Section 4.1 of these regulations are
applicable to such partners or members.




§106-9-7. Exceptions to the lending limits.

7.1. Digcount of commercial or business paper. -- Wesgt
Virginia Code subdivisions (A) and {4), subsection (a), section
twenty-six, article four, chapter thirty-one-a provides:

Loans or .extengions of credit arising
rom the discount of commercial oxr Dbusiness
paper evidencing an obligation to the person
negotiating it with recourse shall mnot be
gsubject to any limitation based on capital and
surplus.

(a) This exceptiocn aDplies to negotiable paper given in
payment of the purchase price of commodities in domestic or export
transactions pu?chased,fO? resale or to be used in connecticn with
the fabrication of a product or to be used for any other business
purpose which may reasconably be expected to provide funds for
payment of the paper. Loans or extensions of credit arising from
the discount of paper of the kind described in this paragraph wust
bear the full recourse enddorsement of the owner., However, loans or
extensions of credit arising from the discount of such paper in
export transactions may be endorsed by such owner without recourse
or with limited recoursze, or may be accompanied by a separate
agreement for limited recourse: Provided, That 1f transierred
without full recourse, the paper must be supported by an assignment
of apprépriate insurance c<odvering the polltlca_ credit and
transfer rigks applicable to the paper. Insurance provided by the
BExport-Import 2ank or the Foreign Credit Imsurance Association is
considered appropriate for this purpose. Loans or extensions of
credit based on this exception are not subject to any limitation.

(b} Since the reason for the unlimited credit under this
exception is that the paper arises from the sale of a commodity
which may reasocnably be expected to provide funds for payment of
the paper, failure to pay either principal or Interest when due
removes the reason for unlimited credit. Therefore, although the
line of credit to the maker or endorser szhould not be classifisd as
excessive by reasons of such default, the paper on which the
default has occcurred must thereafter be taken into consideration in
determining whether additiocnal loans or extension of credit may be
made within the limits of West Virginia Code subsection (a),
section twenty-six, article four, chapter thirty-cone-a. The same
principles of disgualification from the exception applies to any
renewal or extension of either the entire loan or an installiment
thereof.




7.2. Bankers’ acceptances. -- West Virginia subkbdivisions
(3) and {4), subsection (a), section twenty-six, article =four,
chapter thirty-cne-a provides:

The purchazse of bankers’ acceptances of
the kind described in section thirteen of the
Federal Reserve Act and issued by other banks

hall not be subject to any limitation based
cn-capital and surplus.

(a) This exception permits the purchase by a state-chartered
banking institution without limitation c¢f bankers’ acceptances
created by other banks: Provided, that such acceptances are of {he
kind described in 12 U.S.C. §8372 and—393 (elﬂcﬂble acceptances) .
Acceptances other than those described in 12 U.S.C. §8372 sad—343 .
must be included within the purchasing state-chartered banking
ingtitution’s lending limit to each acceptor bank.

ingtitution may itself accept drafts eligible for rediscount are
contained in 12 T.S.C. §8372 a=d—373. These limits are distinct
frém the limits under West Virginia Code subsection (&), section
twenty-six, article four, chapter thirty-one-a. Acceptances by a
paxtionst bank of "Ineligible" drafts, i.e., time drafts which dc
not meet the reguirements for discount with a Federal Reserve Bank,
are subject to the limitations of West Virginia Code subsection
(a), section twenty-six, article four, chapter thirty-one-a.

{p) The limits. under which a state-chartered banking

(¢) During any pericd within which a state-chartered banking
institution helds its own acceptances, eligible or ineligible,
having given value therefore, the amount given is congidered, Ifor
purposes of this regulation, to be a loan or extension of credit to
the customer for whom the acceptance was made and is subjec; to the
lending limits. To the sxtent that a loan or extension of credit
created oy discounting the acceptance is covered by 2 bona fide
participation agreement the discounting bank need only con81der
that portion of the discounted acceptance which it retains as being
subject to the limitations of West Virginia Code subsection (a),
section twenty-six, article fou¥, chapter thirty-one-a.

7.3. Loans secured by bkills of lading or warehouse receipts

covering readlly marketable staples. -- gins
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The total loans and extensions of credit made b
chartered banking instituticn to any one perscon  or oonmon
enterprise mav exceed fifteen percent of the unimpaired capital and
unimpaired surplus of that state chartered bankinc ingtituticn at
the time such loans or extensiocnsg of credit are made if thev are
fullv gecured by bills of lading or other documents giving a lien
on readily marketable staples, as determined in a manner consistent
with subdivision 7.3(b) of thig regulation, notwithstanding the
collateral requirements in subsgection 3.2 of this regulation.

(k) Wnere the totdl loans and extensicnsg of credit by a state
chartered banking instituticon to any one person  or  common
enterxprige are fully gecured by billd of lading or cother documents
giving a lien on rezadily marketable staples the market wvalue of
which at all timeg eguals or exceeds one hundred fifteen percent
(115%) of the outstanding amount of such lcans or extensions of
credit, the bank mav provide such loans or extensions cof up to an
additicnal thirty-five percent (35%) of the unimpaired capital and
unimpaired surplus of that state chartered banking instituticn.
This 1imifation is sevarate from and in addition to the limitaticon

contained in subsection 3.1 of this regulation.

{c) The maximum term of a loan or axtengion of credit
extended under subd1v1slon 7. 3( ) of this regulaticn shall be ten
(10) months. . - '

e+ (d) A "Readily _Marketable Staple" means an article of
commerce, agriculture or indusgtry of such uses asz to make it the
subject of dealings in a ready market with sufficiently frxeguent
price guctations as to make 43 the price easily and definitely
ascertainable, and 423} the staple itself easy to feulee—ﬁpef—ea—e

sell at any tlme at a’ prﬂce which —wwould —wot —dasralar S

3 = S 3

cotlakerat deuevmlned in an Q*canlzed market StapTes elﬂgﬂbWe for
this excepticon must be nonperighable—mayberefxrigerated ox Srozen
and must be fully covered by insurance when such insurance is
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customary. Thisg exception is intended to apply primarily to basic
commodities, such as wheat and other grains, cotton, wool, and
basic metals such as tin, copper, lead and the like. Whether a
commodity is readily marketable depends upon existing conditions
and it is possible that a commedity that gualifies at one time may
cezse to gualify at a later date. Fabricated commodities which do
net constitute standardized interchangezble units and do neot
possess uniformly broad marketability do not gualify as readily
marketable eetlatexal gtaples.

dter (e} Commedities sometimes fail te gualify as
nonperishakble because of the manner in which they are handled or
storad during the 1life of "the loan or extension of credit.
Accordingly, the cuestion as to whether a staple is nonperishable
must be determined on a case-by-case basis.

e (£ The important characteristic of warehouse receipts,
order »ills of lading or obher similar documents is that the hclder
of such documents hag control of the commedity and can obtain
immediate posgssession. {(However, the existence of brief notice
periocds or similar procedural requirements under state . law, for the
dispcsal of the ceollateral will not affect the eligibility of

instruments. for this exception.) Only documents .with these
characterigtics are eligible security for 1loans under this
exception. In the event of default on a loan secured by such

documents, the bank must be in a position teo sell the underlving
commodity and promptly transfer title and possession to the
purchaser, thus being able to protect itself wiek without extended.
ligigation. Generally, documents gqualifyving under the Uniform
Commercial Code are "Similar Documents” gqualifying Zfor this
exception. ) _ o

£ (o) rield warehouse receipts are an acceptable form of
collateral when they are issued by a duly bonded and licensed grain
elevator or warehouse having exclusive possession and control of
the commeodities even though the grain elevator or warehouse is
maintained on the commodity owner’s premise.

g+ (h} Warehouse receipts issued by the boxrower-owner
which ig a grain elevator or warehouse company, duly bonded and
licensed and regularly inspected by state and federal authorities,
may be considered eligible collateral under this excepticn only
when the receipts are registered with an independent registrar
whose consent is required before the commodities can be withdrawn
from the warehouse. R
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(1) If collateral values fall below the levels recuired by
subdivigion 7.3 (b} of this regulatich, to the extent that a lcoan is
o longer in conformance with the collateral recuirements and
exceeds the general fifteen vercent (15%) limitation, the loan must
be broucht into conformance within five (5) business davys, except
where dudicial proceadings, regqulatory actions or other
extranrdinaryv occurrences prevent the bank from taking acticn.

7.4. Loans secured by obligations of the United States and
Wesgt Virginia. -- | West Virginia Code subdivisions (D) and (4),

subsection (a), section twenty-six, article four, chapter thirty-
one-a provides: . ; )

Loans or extensions of credit. secured by
bonds, nctes, certiflcates of indebtedness or
treasury bills o©of the United States or by
other such obligations fully guaranteed as to
principal and interest by the United States or
by bonds, notes, certificates of indebtedness
which are general chligations of the state of
Wegt Virginia or by other such obligations
fully guaranteed as to principal and interest
by the state c¢f West Virginia shkhall not be
subject to any limitation based on capital and
surplus.

(a) Thig exception applies only to the extent that locans or
extensiocns of credit are fully secured by the current market value
of obligations of the United States or the state of Wegt Virginia
or guaranteed by the United States of the state of West Virginia.

{b) If the market value of the collateral declines tc the
extent that the locan is ne longer in conformance with this
exceptlon and exceeds the general fifteen percent (15%) limitation,
the loan must be brought intc conformance within five (5) business
days. ' i ' o

7.5. Loans to or guaranteed by a federal agency or the state
of West Virginia. -- West Virginia Code subdivisions{tel(E) and
{4), subsecticn ({a), section twenty-six, article Zfour, chapter
thirty-one-a provides:

Loang or extensicns of credit to or.
secured by unconditiocnal takeout commitments
or guarantees of @ any department, agency,
bureau, board, commissicn or establishment of
the United States or o¢f the State o0f West
Virginia or any corporation wholly owned
directly or indirectly by the United B3States
shall not be subject to any limitation based
on capital and surplus.
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(a) This exception may apply to only that portion of a loan
or extensicn of credit that is coveFed by a federal government or
state of West Virginia guarantee or commitment.

(b) For purpcses of this exception, the commitment or
guarantee must be payable to cash or its eguilvalent within sixty
{60) days after demand for payment is made.

(c¢) A  guarantee .or. commitment is unconditional if the
protection afforded the bank is not substantially diminished or
impaired in the case of loss resulting from factors beyond the
bank’s control. Protection against loss 1s not materially
diminighed or imvaired by procedural requirements, such as an
agreement to take over only in the event of default, including
default over a specific périod of time, a reguirement that
notification of default be given within a specific period after its
occurrence, or a requirement of good faith on the part of the bank.

7.6. Loans secured by segregated deposit accounts. -- West
Virginia Code subdivisions (F) and {(4), subsection {(a), section
twenty-six, article four, chapter thirty-one-a provides:

Loans or extensions of credit secured by
a segregated deposit account in the lendin
bank shall not be_subject to any limitaticn
based on capital and surplus.

(a) The lending bank must ensure that a security interest has
been perfected in the dJdeposit, including the assignment of a
specifically identified deposit and any other actions reguired by
state law. )

(b} Deposit accounts which may qualify for this exception
include deposits in any form generally recognized as deposits. In
the case of deposit eligible for withdrawal prior to the maturity
of the secured loan, the bank must establish internal procedures
which will prevent the release of the security.

(¢) A deposit which is denominated and payable in a currency
other than that of a loan or extension of credit which it secures
may be eligible for this exception if it is freely convertible to

United States dollars.. The deposit must be revalued at least
monthly, using appropriate foreign exchange rates to ensure that
the loarn or extension of credit remains Ifully secured. This

exception applies to only that portion of the loan or extension of
credit that is covered by the United States deollar value of the
deposit. If the United States dollar value of the deposit falls to
the extent that the loan is in nonconformance with this exception
and exceeds the general fifteen percent (15%) limitation, the loan
must be brought . into conformance within five (5) business days,
except where Jjudicial proceedings, regulatory actions oxr other
extraordinary occurrences prevent the bank from taking such action.

13




This exception is mnot authority for state-chartered Dbanking
institutions tc take deposits denominated in foreign currencies.

7.7. Loans to staite-chartered banking institutions with the
apprcoval of the Commissioner. -- West Virginia Code subdivisgions
g+ (G} and (4), subsection (a), section twenty-six, article four,
chapter thirty-one-a provides: : . ,

Loans or extensions of credit to sany
banking institution or o any receiver,
congervator or other agent 1in charge of the
buginess and property of such banking
institution or other federally insured
depesitory institution, when such lcans or
extensions of c¢redit are approved by the
Commissicner of kanking, shall not be subject
to any liwmitaticn bhased on capital and
surplus.

This exception 1s intended to apply only 1in emergency

situationg where a state-chartered banking institution is called
upon to provide assistance to another depository institution.

7.8. Discount of installment consumer paper. -- W—e——a—=F
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(a} Loans and extensions of credit arising from the discount
of negotiable or nonnegetiable insgtallment consumer vaper which
carries a full recourse endorsement or unconditional guarantees by
of £he any cne person or commen enterprige transferring the paper
ghall be subject under this section to z maximum limitation esqual
to twenty-five percent (25%) o©0f __such unimpaired capital and
unimpaired surplus, notwithst ndipg the collateral requirements set
forth in Sﬂ%a&¥=5=ep -+ subsection 3.2 of this regulation.
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The unconditional guarantee may be 1in the Zform of a
repurchase agreement. or .a separate guarantee agreement. A
condition reasonably within the power of the bank te perform, such
as the repossessgion of collateral, will not be Considered to make
conditional an cotherwisge unconditional agreement.

=25 (1 For purposes of Seesienr—7-8 thisg sectien of
these regulaticns only, "Consumer" means the user of any products,
commodities, goods, or ssrvices, whether leased or purchased, and
does not include any person who purchases products or commodities
for the purpose of resale or for fabrication intoc goods for sale.

=+ {2) Tor purposeg of Sescktfen—F 8 this section of
thege regulations only, "Consumer Paper" includes paper relating to
automobiles, mobile homes, residences, office equipment, household
items, tuitiocn fees, insurance premium feses and similar consumer
items. Also included 1s paper &covering the lease (where the bank
ig not the owner or lessor) or purchase of egquipment for uss in
manufacturing, farming, construction or excavation.

4+ (b} Under certaln circumstances, ianstallment consumer
paper which otherwise meets the reguirements of this execpsion
section will be considered a loan or extension of credit to the
maker oi the paper rather than the seller or transferor of the
papex. Specifically, where (A) through a review of the bank’s
files it hasg been determined that the financial conditicn of each
maker i1g reasgonably adeguate to repay the loan or extenszion of
credit and (B) an officer designated by the bank’s Chairman or
Chief Executive Officer pursuant to authorization by the board of
directors certifies in writing that the bank is relying primarily
upcn the maker to repay the loan or extension of credit, the locan
or extensicon of credit is subject only to the lending limits of the
maker of the paper. | Where paper ~is purchased in substantial
quantities, the zrecords, evaluation and certification may be in
such form as 18 approprilate for the class and quantity of paper
involved. T :
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7.9 Ioans and extensions of credit secured by livestock.

(a) The total loans and extensions of credit made by a state
chartered banking institution toc any one persorn oY CoOmmon
anterprise mav exceed fifteen percent of the unimpaired cavital and
unimpaired surplus of that state chartered banking institution at
the time such Jecans or extensions of credit are mMade if they are
fully gecured by documents or instrumente securing title or giving
a lien on livegtock, ag determined in a manner congigtent with

subsection 7.5 (b} of this requiation.

(b} Where the tctal leans and extensions of credit by a state-
chartered banking institution £o any one person  or <COommen

enterprise are fully secured bv:

(i) shipping documents or instruments transferring oxr
gecuring title covering livestock or giving a EFirst lien on
livegtock when "the market wvalue of f£the livegtock sgecuring the

obligation is not at any time less than one hundred fifteen percent

(115%) of the face amcunt of the obligaticn: or,

{(ii) discounted paper given in pavment for livestock by
dealers, which wpaper carries a full recourse endorsement or
unconditional guasrantee of the seller, and which is gecured by a
first lien on the livestock being scld when the market value of the
livestock securing the obligation is not at anv time less than one
hundred (100%) of the face amount of the obligation; then,

the bank mayv vrovide such loans or extensions of up to an
additional ten percent of the unimpaired capital and unimpaired
surplus of that state chartered banking institution calculated at
the time such leoan or extension ig made. Thisg limitation shall be
separate from and in addition tc the limitation contained in
subdivisgsion 3.1 of this regulation.
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{c) "Tivestock" shall include dailry and beef cattle, hous,
sheep, ‘ horses, mules oultryv and fish, whether or ncot held
for resale. ’ ' :

(d) To support compliance with this section, the bank must
maintain in its files an inspection and zppraisal report on the
livestock pledged. The inspection and appraisal report should be
paerformed at least everv twelve (12) months or more freguentlv as

deemed prudent.

(e) Liens on the livestock must be in a form which allows the
bank to maintain a perfected securitv interest in the livestock
under applicakble state law.

(£Y Tf collateral values fzll helow the levels regquired bv
subdivigicn 7.9(b) of this regulation, to the extent that the lcan
is no longer in conformance with the collagteral reguirements znd

exceeds the general fiftesan percent 5 limitation, the ican must
be brought into conformance within thirtv (30) business davs,

axcent where Hdudicial proceedings, regqulatory actions or other
aextracrdina occurrences prevent the bank from taking action.

7.310. Loans to Student Loan Marketing Association. - -
West Virginia Ccde subdivision (1), subsection (a), section
twentv-six, article four, chapter thirty-one-a provides:

Loans or extensions of credit to the
Student Loan Marketing Associaticn shall not
he gubject to any limitation based on capital
and surplus. ' )

7.11. Loans tc & corporation owning the property in which
that state-chartered banking institution is located. = --- West
Virginia Code subdivisions (K) and (4), subsection (a), section

twenty-six, article four, chapter thirty-one-a provides:

Loans or extensions of credit toe a
corporation owning the property in which that
state-chartered ranking institution located,
whnen that state-chartered banking institution
has an unimpaired capital and surplus of not
less than one million dellars ($1,000,000) or
when approved in writing by the Commissioner
cf Banking, shall not be subject to any
limitation based on capital and surplus.
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a

lcan or extensicn of credit isg neot a loan or extension of credit to
such person for purposes of this regulation unless one of the tests
set forth in Section 4 of these regulations is satisfied.

S—2— 58.2. Sale of federal funds and limitations on interbank

{a) "Sale of Federal Funds" means, £f£or purposes of this
subsection, any transaction among depository institutions involwving
the transfer of immediately available funds resulting from credits
to deposit balances at federal reserve banks or from credits Lo new
or existing deposit balances due from a correspondent depository
institution. . --

(b) "Continuing Contract" means, for purposes of this
subsection, an agreement that remains in effect for more than one
business day but has no specified maturity and requires no advance
notice for terminatiocn.

{c¢) 8Sales of federal funds with a maturity of one (1)
business aay or under a continuing contract are not "Loans and
Extensions of Credit" for purposes of this regulation_and ghall be

governed by the cuidelines get forth in Federal Reserva Board
Reculation F [12 CFR 206].

(4} Fowever—sales—aE Extensions of cdredit or sales of
federal funds tfo other kanking or depository lnStltuthNS with a
maturity of more than one business aay are subject to the legal
lending limits genexally sef forth in subdivisions (1) and (2},
gubgection (a), section twentv-six, article four, chapter thirty--
one-a of the gtate code..

S—=— 8.3. Purchase of third-party paper. -- Whare a bank
purchases third-party paper subject to an agreement that the seller
will ?epurchase .the paper upcn default or at the end of a stated
pericd after default, the seller’s obligation to repurchass 1is
subject to West Virginia Code subsection (a), section twenty-six,
article four, cbapter thirty-one-a and is measured by the total
unpaid balance of the paper owned by the bank less any applicable

dealer reserves. Where the seller’s obligation to repurchase is
limited, the seller’s total lecans or extensions of credit, for the
purpose of West Virginia Code subdivisieon (1}, subsection ({a),

gsection twenty-six, article four, chapter thirty-cne-a are measured
bv the total amcunt of paper the seller may ultimately be obligated
to repurchase. Where nc more than an agreed percentage of the
purchase price ig retained by the bank and credited to a reserve to
ke held as a form of collateral security, bkut the bank has no
direct or..indirect recourse to the seller, the loans or extensions
of credit do not constitute loans ¢r extensions of credit to the
geller subject to the expanded limitations of Seetiem—8—d—sftres

woegutabions subsection 7.8(a) of this regulation.
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S-4— 8.4. Overdrafts. -- Overdraits, whether or not
prearranged, are "Loans and Extensions of Credit" for purposes of
this regulation. This rule does not apply to '"Intra-day" or

"Daylight" overdrafts,

9L 8.5, Loans charged off, in whole or in part. -- T h e
1ega1 lending limits apply to all existing lecans or extensions oOf
credit to a person by the bank, 1nc'iud:.ng loans or extensions of
credit which have been charged off on the books of the bank in
whole or in part. Loans or extensions of credit which have become
unenforceable by reason of discharge in bankruptcy or are no longer
legally anforceable for other reagons are not "Loans and Extensions
of Credit" for purposes of this regulation.

S—6-— 8.6. Sale of loan participaticn.

(a) When a bank sells a participation in a loan or extension
of credit, including the discount o©f a bank’s own applicable
acceptance, that porticn of the loan that is sold on a nonrecourse
basis will not be applied to the bank’s lending limits. In order
to remove .a loan or extension of credit fxom a bank’s lending
limit, a participation must result in a pro rata sharing of credit
risk prop0?tlo 1ate to the vespect1ve interests of the originating
and participvating lenders. This is so even where the participation

agreement provides that repayment must be applied first to the

shares sold. In that case, the pro rata sharing may only be
accomplished if the agreement also provides that in case c¢f a
default or comparable event defined in the agresement, participants

ghall share. in all subseguent repayments and collections in
proportion to the percentage of participation at the time of the
occurrence of the event.

(r) The provigions ¢if gsubsection 9-&far 8.6 (a) of these
regulaticns apply to all "Loans and Extensions of Credit,” as
defined in Section 2 of these regulations, including "Contractual
Commitment (g} to Advance Funds, " as defined in Section 2.4 of these
regulations. -

S9=F— 8.7. Interest or discount omn loans. .~-=- .The legal
lending limits do not apply to the portion of a loan oxr extension
of credit that represents accrued or discount interest.

5-5-.8.8. Leans to or guaranteed by general obligationsg of a
state or political subdivisicn.

{a) A loan or extension of credit to a bank customer which is
guaranteed or secured by a "General Obligation" of any state or
political subdivision therecf, is not considered an cobligation of
the customer for vurposes of West Virginia Code subsection (a),
section twenty-six, article four, chapter .thirty-one-a. The
lending bank should obtain the opinion of competent counsel that
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the guarantee or collateral is a valid and enforceable obligation
of the public body.

(b} A loan or extension of credit to a state or political
subdivisicon thereci ig not sSubject to any limitation based on
capital or surplus if the lcan or extension of craedit constitutes
a "gerieral cobligation" of the staté or political subdivision. The
lending bank should obtain the opinion of competent ccocunsel that
the loan oOr extension of credit 1g a wvalid and enforceable
obligation of the borrower. :

S—8— 8.9, Loans to industrial development authorities. -- g:y
loan or extension of credit to an industrial development authority
cr similar public entity created for the purpose of constructing
and leasing a plant facility, including a health care facility, to
an industrial occupant is not a loan or extension of credit to the
authority for the purposes of West Virginia Code subsection (a),
section twenty-six, article four, chapter thirty-one-a ii:

(a; The bank relies on the credit of the industrial occupant
in making the loan; )

(b} The authority’s liability with respect to the loan is
limited solely to whatever interest i1t has in the particular
facility; -

(¢} The authority’s interest is assigrned to the bank as
gsecurity for the loan or a promissory note from the lessee to the
bank provides z higher order of security than the assignment of a
lease; and B '

{d) The industrial cccupant’s lease rentals are assigned and
paid directly to the bank. A loan or extensiocn of credit meeting
the above crité&ria will be deemed a loan or extension of credit to
the lessee and will be combined with other obligations of the
lessee for the purposes of West Virginia Code sgubsection (a),
section twenty-six, article four, chapter thirty-one-a.

526+ 8.10. Separate limitatlong for West Virginia Code
subsection (a), chapter twenty-six, article four, chapter thirty-
One~a. -- . The legal lending limits prescribed by West Virginia
Code subsection (a), section twenty-six, article four, chapter
thirty-one-a are separate and distinct from the investment limits
prescribed by West Virginia Code subsection (b), section. twenty-
gix, article four, chapter thirty-one-a. “Accordingly, a state-
chartered banking institution may make loans or extensions of
credit te one borrower up to the full amount pe&rmitted by West
Virginia Code subsecticn (a), section twenty-six, article four,
chapter thirty-one-a and alsg hold eligible investment securities
cf the same obligor up to the full amount permitted by West
Virginia Ccde subsection (b), section twenty-six, article four,
chapter thirty-cne-a. In order for a security to be an "Iavestment
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Security", it must be eligible for investmént by a state-chartered

banking institution in agcordance with the standaxrds set forth in
West Virginia Code subsection (b), section twenty-six, article

four, chapter thirty-one-a.
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