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TITLE 148 oz N"}

LEGISLATIVE RULE
DEPARTMENT OF ADMINISTRATION
LEASING SECTION Lo =2 R
SERIES 2 _ A
LEASING SPACE ON BEHALF OF STATE SPENDING UNITS <. 7 STATE

§148-2-1. General.

1.1. Scope. -- This Legislative Rule provides
for the selection, negotiation and acquisition by
contract or lease of all grounds, buildings, office
space or other space required by any spending unit
of the executive branch of State government,
except for the division of highways, the higher
education policy commission, the lottery
commission, or a spending unit of the state with
independent leasing authority pursuant to the code
of West Virginia. This exemption does not apply
to the office space of spending units of the
executive branch.

1.2. Authority. -~ W. Va. Code §5A-3-42.
1.3. Filing Date. -- May 23, 2005

1.4. Effective Date. -- July 1, 2005

§148-2-2. Request for Space.
2.1. Generally.

2.1.a A spending unit desirous of leasing
any ground, building, office space or other space
shall submit to the Leasing Section of the
Department of Administration a completed
Requisition for Space on the form provided by the
Leasing Section, signed by the chief executive
officer of the spending unit or his/her designee,
no later than six (6) months prior the date the
space is required.

2.1.b The requisition shall contain a
certification by the chief executive officer of the
spending unit or his/her designee that the space is
necessarily required for the proper function of the

spending unit, that the spending unit will be
responsible for all rent and other necessary
payments in connection with the contract or lease,
and that satisfactory space is not available on
grounds or in buildings now owned or lcased by
the State.

2.1.c A request to renew an existing
lease with or without changes shall be submitted
by requisition no later than six (6) months prior to
expiration of the existing lease. The Leasing
Section shall determine if it is necessary to seek
proposals for new leases within thirty (30) days of
such submission. The current landlord will be
simultaneously notified upon the determination of
the necessity to seek proposals for new leases.
Spending units seeking a new lease must give the
Leasing Section six (6) months notice.

§148-2-3. Fair Market Value and Appraisals.

3.1 Before executing any rental contract or
lease, the Secretary of Administration shall
determine the fair market value for the rental of
the requested grounds, buildings, office space or
other space, in the condition in which they exist.
To determine the fair market value of the space
requested, the Leasing Section shall conduct
market surveys prior to award. If a market survey
of the area is impracticable, an appraisal shall be
conducted by a licensed recal estate appraiser. [f an
appraisal is conducted, the Leasing Section may
require the spending unit to pay for the cost of the
appraisal.

3.2 No contract or lease shall be entered into
if the rental exceeds the fair market value of the

space requested.

§148-2-4. Authority, Acquisition, Negotiation,



Inspection and Award.
4.1. Authority.

The Sccretary of Administration shall
have the sole authority to select and to acquire by
contract or lease, in the name of the State, all
grounds, buildings, office space or other space for
and on behalf of any spending unit except those
spending units that arc excmpt by West Virginia
State Code.

4.2. Acquisition

4.2.a The spending unit shall provide the
Leasing Section with a request on a form provided
by the Leasing Section to justify their request.
The Leasing Section may require further
justification or may approve the request as
written.

4.2.b If the request is approved, the
spending unit may submit criteria for rental space.
The Leasing Section shall review criteria and may
include this criteria in the bid specifications
requirements.

4.2.c The Leasing Section shall issue a
solicitation of interest in the State Purchasing
Bulletin and by whatever other means it so
chooses in order to elicit responses from the
largest number of qualified bidders for office
space in excess of 7,000 square feet net. Renting
space under 7,000 square feet nct docs not have to
be bid but must meet all specifications and other
requirements. The spending unit must also provide
a detailed list of at least three (3) other sites
considered along with a letter of justification for
the site selected.

4.2.d. The Leasing Section shall provide bid
specifications to all bidders. Specifications may
include consideration for revitalization of
downtown areas and historical areas. Special
consideration may also be given to facilities that
are on the National Register of Historic Places. In
addition, each bid must clearly disclose the Usable
Area offered to the spending unit and the
corresponding Rentable Area, as those terms are
measured and defined in the 1996 Building
Owners and Managers Association Method for

Measuring Floor Area and Office Buildings. The
Lcasing Section will evalvate and rate all bid
proposals . If the spending unit has requested a
sole source, it must be approved by the Secretary
of Administration with written justification.. The
spending unit may request to participate in this
process.

42.e. An evaluation committee shall be
appointed by the spending unit to cvaluate the
bids submitted. The evaluation committee shall
consist of persons deemed by the spending unit to
possess expertise or unique knowledge associated
with the proposed lease to review bids and
recommend an award. The spending unit may
select any bidder from the top three rated bidders
as determined by the ecvaluation committee,
provided that the bid selected shall not exceed the
low bid by more than 5%. [f the spending unit
elects not to select a bidder, the Leasing Section
shall make the selection on behalf of the spending
unit.

42.f Tn order to ensure that the State
receives the greatest number of responses to its
solicitation of interest, the Leasing Section shall
establish and maintain a list of registered lessors.
Lessors shall be considered vendors and register
with the Purchasing Division and pay the annual
registration fee pursuant to 148CSR1-6.1. The
Department of Administration shall ensure that all
registered lessors receive the State Purchasing
Bulletin.

4.2.p. Agencies that arc acquiring additional
space in the same building in which they are
already leasing are not required to advertise. The
additional space will be considered a sole source
and the existing lease will be amended
accordingly. Sole source shall mean space that is
unique and cannot be reasonably obtained from
any other source.

4.3. Negotiation.

43.a. The Leasing Section and/or
spending unit may negotiate a rental agreement
with the selected bidder. If a negotiated rental
agreement cannot be reached within fifteen (15)



days of initiating of said negotiations, the Leasing
Section and/or spending unit shall enter into
negotiations with one of the remaining top three
bidders. The successful bid shall not exceed 5%
of any remaining bid.

4.3.b. Any escalation clauses during the
ncgotiation shall require supporting
documentation as evidence of the escalation prior
to issuance of a rental increase based on the
escalation. Escalation clauses shall be limited to
real property taxes and building utilitics.

4.3.c. A letter of intent shall be issued to
the successful bidder within thirty (30) days of the
selection. All bids shall remain confidential until
the issuance of a letter of intent.

4.4. Notification.

The Leasing Scction shall provide written
notification of its site sclection recommendation
to the spending unit and all bidders within thirty
(30) days of the evaluation of the spending unit’s
request for space which includes the review of
bids, evaluation of bids by the Leasing Scction
and any negotiations conducted by the Leasing
Office pursuant to Subsection 4.3 of this rule prior
to final location selection.

4.5 Inspection and Award

Prior to the award of a contract the
I.easing Section shall inspect the potential site to
insure that all bid specifications have been met. If
the site does not meet bid specifications the bidder
shall correct said deficiencies at bidder’s sole
expense. If said deficiencies are not corrected,
negotiation may begin with another vendor as
described in section 4.3. Once all deficiencies, if
any, are corrected, cxecution of a lecase may
proceed.

§148-2-5. Protests

5.1.a. The Leasing Section shall establish
a process by which a vendor/lessor may protest
the selection of a lease. Protests must be made, in
writing, to the Leasing Section, within ten (10)
days of the award of a lease and may include a
request for an administrative hearing in

accordance with Article 5, Chapter 29A (State
Administrative Procedures Act) of the W.Va.
Code.

5.1 b. If the protestor does not request an
administrative hearing the Leasing Section shall,
within 15 days of receipt of the request, review
any evidence submitted with the protest and the
action of the Leasing Section and shall determine
whether or not the Leasing Section’s action was
proper and justified, and is in accordance with
applicable laws and these rules. Thc Leasing
Section shall prepare a written decision and mail
a copy to the protesting party within 25 days of
receipt of the protest. This review does not
constitute a hearing; is not a prerequisite to a
hearing request; or is a final order appealable
under the provision of W.Va. Code § 29A-5-4.

§148-2-6. Lease.
6.1. General.

A lease shall be prepared by the Leasing
Section. The term of the lease shall not exceed
forty (40) years. Leases for a term of more than
six (6) months, including any options, shall be
filed with the State Auditor. If the term of the
leasc is for a period longer than one fiscal year,
the following terms and conditions, in substance,
shall be included in the lease:

6.1.a The Department of Administration
shall have the right to cancel the lease without
further obligation on the part of the State upon
thirty (30) days prior written notice, such notice
being given at least thirty (30) days prior to the
last day of the succeeding month.

6.1.b The Department of Administration
shall have the right to immediately cancel the
lease without further obligation on the part of the
State in the event the West Virginia Legislature or
the fedcral government fails to appropriate
sufficient funds with which to pay the rentals and
other sums reserved in the lease, or otherwise acts
to impair the lease or causes it to be canceled.

6.1.c The lease shall be considered
renewed for each fiscal year during the term of the
lcase unless canceled by the Department of



Administration before the end of the then current
fiscal year.

6.1.d The lease may be executed in any
number of counterparts, as determined by the
Lcasing Section, each of which shall constitute an
original and which taken together shall constitute
one and the same lease. All leases shall be
acknowledged before a notary public by each
signatory.

6.2. Execution by the Lessor,

6.2.a When the lessor is a corporation,
the lease shall be executed by its president or vice
president and duly attested to by another officer of
the corporation, usually the secretary. The
corporate seal shall be affixed, when available.

6.2.b When the Lessor is a company, the
lease shall be executed by the owner thereof.

6.2.c  When the lessor is a partnership,
any partner authorized to bind the partnership
shall execute the lease, and, if possible, all
partners should execute. In a limited partnership,
the general partner may execute the lease on
behalf of the limited partners.

6.2.d When a lessor is an individual,
his/her marital status must be stated on the request
for space form. If a lessor is married, his/her
spouse must also execute the lease, even if the
subject property has been deeded to only one of
the parties.

6.2.e If an individual or corporation
other than the owner of the property is authorized
to execute the lease on behalf of the owner and/or
receive rentals and notices, written authorization,
duly signed by the property owner, shall be filed
with the Leasing Officer at the time of execution
of the lease by the lessor.

6.3. Execution by Lessee.

The Secretary of Administration or the
Director of the Purchasing Division of the
Department of Administration shall execute each
contract of lcase in the name of the State for and

on behalf of the spending unit requesting the
space after execution by the lessor. Execution of
a lease by the Sccretary of Administration or
his/her designee or Director of Purchasing on
behalf of a spending unit will in no way make
either the Secretary or the Department of
Administration responsible for the payment of any
rentals or other sums contemplated by the lease.
All rentals and other sums shall be paid by the
spending unit on whose behalf the Secretary or
his/her designee or Director executed the lease.

6.4. Approval as to Form

After execution by the Secretary of
Administration or his/her designee or the Director
of the Purchasing Division, the lease shall be
transmitted to the office of the Attorney General
for approval as to form. Leases that have been
approved as to form by the Attorney General shall
be filed with the Leasing Section, with copies
being sent to the lessor, office of the Auditor if the
term of the lease, including any options, is for
more than six months, and the spending unit.

§148-2-7. Cancellation.

7.1 Inorder to allow sufficient delivery time
and to comply with the conditions of the lease, the
spending unit requesting cancellation must submit
a letter requesting cancellation to the Leasing
Section. The letter must be signed by the chief
executive officer of the spending unit or his/her
designee. The Sccretary of Administration or
his/her designee or the Director of the Purchasing
Division shall send a certificd letter to the lessor
at the last known address on file with the Leasing
Section, notifying the lessor of the cancellation
and the effective date of the cancellation. This
request should be sent to the Leasing Section no
later than forty-five (45) days prior to the
requested cancellation date.

§148-2-8. Permanent Changes.

8.1 A spending unit shall not order or
make permanent changes of any type to space that
is leased in accordance with these regulations
without the prior approval of the Secretary of



Administration. The Secretary of Administration
shall determine that the change is necessary for
the proper, efficient and economically sound
operation of the spending unit before granting
such approval.

8.2 A permanent change means any
addition, alteration, improvement, remodcling,
repair or other change involving the expenditure
of State funds for the installation of any tangible
thing which cannot be economically removed
when the space is vacated by the spending unit.

§148-2-9. Delegation of Authority for Leasing
of Temporary Space.

9.1 The Sccretary of Administration may
authorize spending units to lease temporary space,
other than office space, including conference
meeting rooms, as well as for athletic events,
seminars or other educational, recreational or
social events, when the rental and other costs for
that space do not exceed two thousand dollars
($2,000.00), unless an agreement or contract must
be executed. Such leases shall not have a term
exceeding six (6) months. [f an agreement or
contract must be executed to obtain the space, the
agreement or contract must be approved by the
Leasing Scction. The spending unit shall utilize
the form made available by the Leasing Section to
process payment.

§148-2-10. Agreements Between State
Spending Units.

10.1 Leases between spending units of the
State shall be prepared by the I.easing Section ,
unless otherwise directed by the Leasing Section,
and shall be signed by the Secretary of
Administration or his/her designee or the Director
of the Purchasing Division on behalf of the lessee
and by the chief executive officer of the lessor.

§148-2-11 Emergency Situations.

11.1 In the event of a natural disaster or
other emergency situation as determined by the
Secretary, the Department of Administration shall
be exempt from the normal Leasing rules and

procedures. In the event of a natural disaster or
emergency situation, the Secretary of
Administration shall continue to have the
authority to select and to acquire by contract or
lease, in the name of the State, all grounds,
buildings, office space or other space for and on
behalf of any spending unit.

11.2  The spending unit shall notify the
Leasing Section at the earliest possible date of any
emergency situation and need to lease space orto
relocate from an existing lease. This notice will
allow the Leasing Section to better assist the
spending unit and determine space that may be
available in a given area if necessary.

11.3  The spending unit does not have the
authority to negotiate with a prospective lessor on
behalf of the State without the consent of the
leasing Section or the Secretary of the
Department of Administration.

11.4  When possible, the Department of
Administration, with assistance of the spending
unit, will obtain three proposals in writing prior to
entering into lease agreements.

11.5 When possible, the Department of
Administration will put a Class 11 legal
advertisement  in the newspaper soliciting
proposals for space over 10,000 square foot prior
to entering into lease agreements.

§148-2-12. Compliance.

12.1 The Leasing Section shall develop
compliance standards for office spacc and shall
monitor all leased properties on a systematic and
regular basis to insure that all properties continue
to conform to these standards. All non-typical
space, such as warchouse, storage, laboratory, or
classroom space shall be exempt from these
compliance standards. The compliance standards
will be included as part of bid selections. A
procedure for processing violations shall be
developed by the Leasing Section and shall
include; penalties up to and including an amount
not to cxceed the amount of the monthly rental (or
the ability to withhold that amount); cancellation
of the lease agreement; and relocation of the



spending unit at the discretion of the Secretary of
Administration.

12.2  The compliance standards shall
include, at a minimum:

A. Codes and Standards
1. Facilities shall conform to the

requirements of the State Building Code, which
incorporates the following:

a. Thelnternational Building Code*,
First Edition, 2000.

b. The International Plumbing

Code,

First Edition, 2000.

¢. The International Mechanical
Code, First Edition, 2000.

d. The International Fuel Gas
Code*, First Edition, 2000.

e. The International Property
Maintenance Code, First Edition, 2000.

f. The International Energy
Conservation Code, First Edition, 2000.

*See the State Building Code for
exceptions.

2. Facilities shall conform to the
requirements of the WV State Fire Code (effective
May 1, 1998).

3. Changes in the State Building Code

or
State Fire Code will be automatically adopted as
new leasing standards.

B. Quality and Appearance
1. The building must be well maintained
and should project a professional and aesthetically
pleasing appearance, including adequate
landscaping and grounds maintenance if
applicable.

C. Minimum Heating, Ventilating and Air
Conditioning Requirements
1. All occupied spaces shall meet the
following design conditions:
a. Winter Design Conditions - 75
deg F DB at an outside temperature of 7 deg F
DB. Those areas to be heated and ventilated, or
heated only, to be maintained at 68 deg F DB.
b. Summer Design Conditions - 75
deg F DB at 50% RH at outside temperature of 94
deg F DB and 78 deg F WB.

2. Minimum Indoor Air Quality
Requirements(IAQ)
The lessor shall control contaminants
at the source and/or operate the leased space in
such a manner that the indicator levels for Carbon
monoxide (CO), carbon dioxide (CO2), and
formaldehyde (HCHO) are not exceeded. The
indicator levels for office areas are as follows:
CO-9 parts per million (PPM) time weighted
average (TWA-8-hour sample); CO2-1,000 PPM
(TWA); HCHP-0.1 PPM (TWA). The Lessor
shall promptly investigate IAQ complaints and
shall implement controls including alteration of
building operating procedures (e.g. adjusting fresh
air intakes, adjusting air distribution, cleaning and
maintaining HVAC equipment etc.). The Leasing
Section reserves the right to conduct independent
IAQ assessments and detailed studies in space it
occupies, as well as in space serving the leased
space (e.g. common use areas, mechanical rooms,
HVAC systems, etc.). The lessor shall assist the
Leasing Section in making said assessments by
making available information on building
operations and Lessor activities, and by providing
access to space for assessment and testing, if
required, and by implementing corrective
measures when needed.

D. Lighting

1. The following light levels shall be
provided: Interior Offices-50 footcandles at
working surface height throughout. Exterior
Spaces-2.5 footcandles (average) at five feet
above grade in all parking and pedestrian areas.

2. Lighting Fixtures: General Office
fixtures shall be 2' x 2' and/or 2' x 4' recessed
parabolic flourescent fixtures and recessed
downlights on dimmers at Conference Rooms
(preferrcd).

E. Fire Protection
The building shall provide a complete,
automatic fire protection system including fire
sprinklers and alarms, standpipe and fire
department connections where required by the
State Fire Code. A Certificate of Occupancy and
any subsequent inspection reports from the office
of the State Fire Marshal shall be available for
review by the agency prior to occupancy. At the
spending unit’s request, an inspection by the State
Fire Marshal may be required prior to occupancy




and the expense shall be borne by the lessor.

123 The following exemptions are made to
the compliance standards as herein provided in
148-2-12:

1) buildings owned by the State;

2) buildings located in rural arcas where
buildings meeting the compliance standards do
not exist;

3) leased facilities in which mecting the
compliance standards would so adversely affect
the budget of the state agency to the point that
they would be forced to cease operation in that
area;

4) leased facilities that are in the process of
being replaccd by the construction of a new State
office building; provided, however, that the new
building process has been initiated; and

5) leased facilities in which the lessor is
diligently trying to become compliant, in which
event, the Leasing Section shall establish a
reasonable compliance deadline at it’s discretion.

12.4 The Secretary of Administration or his
designee may debar a lessor from bidding on or
entering into any lease with the State of West
Virginia for, but not limited to, the following : a)
serious or repeated failure to comply with this
legislative rule; b) for reasons set forth in 5A-3-
33d; c) acting in bad faith; d) or failing to comply
with all applicable rules and regulations.

12.5 All lessors shall comply with the
Purchasing Division vendor registration
requirements, workers compensation
requirements, and all other applicable statutes
and regulations.

12.6 The Leasing Section shall send a report
to the Secretary of Administration or his/her
designee providing compliance information
regarding all lessors on an annual basis.




STATE OF WEST VIRGINIA

JOE MANGHIN III DEPARTMENT OF ADMINISTRATION ROBERT.W. FERGUSON,JR.
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Via Hand-Delivery ™

The Honorable Betty Ireland
Secretary of State

Building 1, Suite 157K

1900 Kanawha Boulevard, East
Charleston, WV 25305

Re: Legislative Rules
Dear Secretary Ireland,

I am enclosing the “Notice of Final Filing and Adoption of a Legislative Rule
Authorized by the West Virginia Legislature” as well as the original rules for filing. The rules
established deal with Leasing Space on Behalf of State Spending Units , 148 CSR 2,
resulting from the passage of House Bill 4172. As requested, | am also enclosing a disc
containing the rules.

Thank you very much for your assistance. If you have any questions, or need
any additional information, please do not hesitate to give me a call.

Wowix

onna M. Lipscof
Executive Coordinator
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