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TITLE 106
LEGISLATIVE RULE ., .,
WEST VIRGINIA DIVISION OF BANKING|.; § 7 g2 [ '87

SERIES 1
RULE PERTAINING TO THE WEST VIRGIN1§ ﬂ;}:fﬁﬁ{waﬂku
CONSUMER CREDIT AND PROTECTION ACT *FURTTARYCF STATE
AND THE MONEY AND INTEREST ARTICLE
OF CHAPTER FORTY SEVEN
§106~1-1. General.
1.1. Scope. -— This rule eSuabl%shes general orovisions

implementing and supplementing the West Virginia Consumer Credit
and Protection Act and the Monev and Interest Article, W. Va.
Cocde §§ 45A-1-101 et seqg. and 47-6-1 et seq.

1.2. Authority. =-- W. Va. Code §31a-2-4(c) (12}

L.3. Filing Date. -- May 8, 185%7

1.4. Effectlve Date. -- June 2, 1887

1.5. Repeal and Replace. -- This ruls repeals and replaces
West Virginia Division of BRBanking rule entitled, Regulations
Pertaining to the West Virginia Consumer Credit and Protection Act,

106 CsSR 8 effective April 23, 1382.
§106-~-1-2. Rules of General Application.
2.1. Actuarizsl mesthod.

"actuarial method: means the. method of allocating payments
made on a debt between principal or amount iIinanced and loar
finarnce charge or sales Ifinance charge pursuant to which a
payment is applied first to the accumulated lcan finance charge
or sales finance charge and the balance is applied to the unpaid
pringcipal or unpalid amount financed.

The actuarial method. under West Virginia law 1is a Dbasic
computation cof principal multiplied by rate, multiplied by time

(principal X rate X time). Because West Virginia law prohibits
the capitalization of accrued and unpaid Ifinance charges, ths
United States Rule method is inacorporated in this rule. The

United States Rule method means that at the end of each pavment
period the unpaid balance of the amcunt financed is increased by
the finante charge &4rned during the pavment periced and is
decreased by the pavment made at the end of the payment period.
If the payment is. less than the finance cbarge earnad, the
adjustment of the unpaid kalance o¢f the amount financed is
postponad until the end of the next pavment period. Then if ths
gum o the two (2} payments is gtill less than the total earned
finance charge for the two (2) pavment periods, the adjustment
cf the unpaid balance cif the amount Zfinanced is vpostponed still
another payment period, and so forth.




2.2. Computatlon of time.
2.2.a. Actuarial method computation

2.2.a.l Three hundred sixty five (365) day vear, actual
day basis; or } :

2.2.2.2 Three hundred sixty (360} day year, thirty (30)
day month, so long as interest computations by this methed do
not result in the interest charge exceeding three hundred sixty
five (365) days of intexest in one (1) vear. (A month is
considered to he one twelfth (1/12} of & vyear and a day to be
one three hundred and gixty fifth (1/365) of a year.

2.2.2.2.A., Prorate actuel over thirty (20) day base

2.2.a.2.B. Payoffs on last day of month, whether the
twenty eighth, twenty-ninth, or thirtv-first are same as the
thirtieth, 1f the installmént due date is the last day of the
month. ’ :

Z2.2.b. Rule cf 78 computaticn

Any generally accepted method for the allocaticn of charges
consgistent with the sum cf the digits method.

2.3. Rebating in event of prepayment.
2.3.a. Rebating under Rule cf 78.

2.3.a.1 Prepavyments in full on or before the fifteen
(15) davs following an installment due date are considered to
have been made as of the installment due date.

Prepayments in full on or after the sixteenth day
following an installment due date are considered to have been
made on the next succeeding installment due date.

2.3.4.2 The creditor is not regulired .to make a rebate
of lesg than one dollar (£1.00%.

2.3.b. Rebating under actuarial method:

2.3.b.1. Daily "Payoff” which 1= determined by
calculating the interest omn a dailly basis, or :

2.3.b.2. The "rFifteen Day Rule” method as described in
paragraph 2.3.a.1 of this rule, . applies to precompuced credit
transactions.

2.3.0.3. A creditor may compute a rebate on the
assumption that all payments were made as scheduled, or . as

deferred, 1f deferred.




2.3.b.4. A creditor isg not regquired to make a rebate of
less than one dollar ($1.,00) in a precomwputed credit
transaction. T - :

2.3.¢c. Rebating on precomputed loans, credit salesz, or
credif transactlons with an original term of thirty-six (36)
months or less:

2.3.c.l. A creditor may usge . any generally accepted
method for the allocation of charges and the calculation of
rebates consistent with the suwn of the digits methed where the
precomputed loan, credit sale or credit transaction is pavakle
in equal, unegual or irregular payments and the original term of
the transaction is thirty-six (36) months or less; or '

2.3.c.2. A creditor may use the method of allocation of
charges and the calculation of rebates described in subdivision
2.32.d of thig rule. '

2.3.d. Rebating on precomputed loans, credit. sales or
credit transactions with an original term, greater than thirty-
gix (36) months. '

2.3.4.1l. A crediteor shall use the actuarial procedure
or method for the allocation of charges and other calculation of..
rebates congisztent with the actuarial method as dJdefined in
subsection 2.1 and subdivision 2.2.a of this rule where the
precomputed loan, credit sale or credit transaction is payable
in equal, unecual or irregular payments and the original term of
the transaction is greater than thirtyv-six (38} months.

2.3.e. The terms "Finance Charge" as used in W. Va. Code
§47-6~5d({a) and "finance charge which was regquired by applicable
law to be disclosed" as used in W. Va. Code §47-6-3d(k) both
mean "Loan Finance Charge" as deiined in W. Va. Code §46A-1-
102(26) {a) or v"SBales Finance Charge" as defined in W. Va. Code
§462-1-102(44), whichever is applicable.

2.4. Balloon payments.

Z2.4d.a. & creditor shall rebate any precomputed agreement,
entered i1nto 1in a g¢onsumer cgredit sale or consumer loan
transaction, in which any scheduled payment is at least twice zas
large as the smallest of all earlier scheduled payments other
than any down pavment, 1f paid in full, according to W. Va. Cocde
§47-6~5d (b} 1f the cradit sale or loan by application of the
smailest scheduled pavment will not pavout within. thirty-six
{38) months or less. : o : :

2.5, Calculation of Jdeferral charges on precomputad
transactions.

The creditor shall use the methed of calculation of deferral
charges consistent with the method of rebate which would be
reguired or has been specified on that specific contract.




2.5.a. Calculation of deferral c¢hiargez under the Rule of
78, -

2.5.a.1. The word "Attributable" in the first sentence
of W. Va. Code §465-3-114(1) refers to charges earned on any
installment on the basis of the Rule of 78, as provided in W.
Va. Code_§462-3-111(1). For example, the deferral charge ifor
deferring the fourth installment cf a twelve (12) month contract
and =211 remaining installments one (1) menth would be nine
seventy-eighths (9/78) of the original finance charge. If the
same malances are deferred  an additional two (2) months, the
same nine seventy-eighths (9/78) charge may be made for each
month. If the fourth through the seventh installments are
subsecueptly paid and the eighth installment is deferred, the
de:erral charge would be the portion of the finance charge
originally attributable to the eighth _nsta11ment i.e. 5/78.

2.5.a.2. Following a deferrxal, a creditor shall compute
rebates for prepayment in full by multiplying the original
finance charge by a fraction, having as a numerator the sum of
all scheduled balances remaining unpaid to the deferred maturity
date and as a denominator the _sum of the originally scheduled
balances. The c¢reditor is not regquired to make a separate rebate

cf deferral charges: Provided, however, That 1f prepayment in
full occcurs during a deferral period (the period in which no
payment i1s required oxr made by reason of a deferral), the

craditor shall rebate the deferral charges rfor the unexpired
full months in the  deferral pericd and the deferrals will ke
considered not to-have been made.

2.5.b. A deferral charge under the actuarizl method is the
finance charge due for that payment period to be deferred.

2.5.c. The creditor shall post deferral charges to the
customer's account at the time the deferrals are made and in any
event, not later than the next normal updating of the customer's
account record, The crediter ghall clearly identiiy the charges
and indicate the installment upcn which the charge is based.
The customer’s account record. shall show the final installment
due date after each deferral. '

2.5.4. If a deferral charge iz made and the customer's
account record does not indicate to the contrary, it will Dbe
assumed that the written authorization for such charge is a part
of the contract evidencing the obligation. If a separate
written agreement is used, the creditor shall provide a copy to
the customer and the lender or seller shall retain the criginal
for 'a period of at least two (2) years following final entry on
the customer's account recerd.

2.6. Deficiency judgments.

The phrase "Balance Owed" in W. Va. code §46AR-2-119(2), (3)
and (4), with respect to restrictions on a deficiency judgment,
means The gross unpald balance of the account, excluding any
unearned charges.

4




2.7. Delingiiesncy charges on precomputed contracts.

2.7.a. A creditor may contract for and recsive delinguency

charges for consumer loans or consumer credit sales not
exceeding the lesser of ten dollars ($10.00) or five percent

(5%) of the amcunt of any installment unpaid, following the
tenth day -after the originally scheduled or deferred due date,
but no.less than one dellar ($1.00). Delinguency charges accrus
on the eieventh day after the scheduled installment due date.

Example: If the installment due date is January 1, a
delinguency charxge accrues on January 12 1f that installment 1is
not previocusly paid in full. & crediter should post delinguency
charges tc the customer’s account as they accrue and, in any
event, nc later than the next rnormal updating of the customer’s
account reccrd. A creditor mav collect delincuency charges at
the time they accrue or any time thereafter.

2.7.0. Delinguency chardes, except where otherwilse

provided by law, are earned as they accrue and de not become a

vart of the total finance charde for purposes of rebating
unearned charges. e _

2.7.¢. If the alteznative method of computing delinquency
charges as set forth in W. Va. Code §46A-3-112(1} (k) is used,
the delincguency charge ghall in no instance exceed the amount of
a deferral charge for the same installment. '

2.7.4. A creditor shall c¢learly identify delinguency

charges upon the customer's account records. The installment

upon .which the charge is based shall also ke indicated.

Z2.8.

Lz}

lecitronic data processing.

2 creditor mayvy use electronic data processing methods to
maintain records and accounting systams, in whole or in part,
which provide informaticon "éguivalent te that required by this
rule. If recuested by the Commissicner, a creditor shall provide
a written description of the syvstem utilized, including all
features that do not meet the recuirements of this rule and a
full explanation of how the equivalent information may be
obtained.

2.9. Minimum charge - revolving loan account.

2.9.a. With respect to a consumer credit sale made
pursuant te a revelving charge account, other than sales of real
@state pursuant te W. Va. Code E46A-3-10Z, sellers are
authorized to contract for.and recelive, as a minimum charge, the
charge provided for in W. Va. Code E46A-3-103(4).

2.9.b. With respect to a consumer lcan made pursuant to a
revolving loan account, lenders, other than regulated consumer
lenders, are authorized to contract for and receive, as &
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minimum charge, the charge provided for in W. Va. Code 348A-3-
106(4)._ . 7 '

2.10. Limitation on garnishment.
2.10.a. W. Va. Code §46a-2-130 provides in part:

"The maximum part of the aggregate disposable sarnings
of an  individual for any workwesek which i1s. subject to
garnishment to enforce payment of a Jjudgment arising from a
consumer credit sale or consumer loan may not exceed the lesser
of: - :

Twenty percent (20%) of his disposable earnings  for
that week, or o

The amount by which his disposzble earnings for that
week exceed thirty (30) times thne federal minimum hourly wage
prescribed by section 6{a)(l) of the 'Fair Labor Standards Act
of 1938,' U.S.C. Title 19, §206{a) (1), in effect at the time the
earnings are payable." N :

2.10.h. In the cdse of earnings Zfor a pay pericd cther
than a week, the multiple ©of the federal minimum hourly wage
shall be computed as Ifollows: o

2.10.b.1. The number of weeks (including fractions
thereof) 1in the payv period are multiplisd by thirty (30). )

2.10.b.2. In determining the nunber of weeks in a pay

pariod:

A vear shall equal fifty-two (52) waeks,

A month shall egual four and cne third (4 1/3} weeks,
and B -

A helf-month shall egual two and one sixth (2 1/6)
weeks.

Examples:

4 1/3 X 30 = 130, ig the nultiple for a monthly
pay periocd. : -

2 1/6. X 30 = £5, ig the multiple for a semil-

monthly pay period.

2 X 30 60, 1g the multiple for a biweekly pay

period.

2.10.5.3. The multiple times the federal minimum hourly
wage establishes the amount provided for in paragrapn 2.10.a.2
of this rule,.




5i06-1-3. Loan investigation fee, loan origination fee, loan
assumption fee.

3.1. The terms "Loan Finance Charge," as defined in W.
Va. Code § 48A-1-102(28), and "Sales Finance Charge", as defined
in W. Va. Code § 462-1-102(39), ghall include =z loan
investigation fee, a loan origination fee, a loan assumption fee
or anv other gimilar fee for burposes of determining the
allowable usury limits on all consumer loans as that term is
dafined in W. Va. Code § 482-1-102(153) and all consumer credit
sales as that term is defined in W. Va. Code § 46A-1-102(13),
regardless of the rate altermative utilized in W. Va. Ccde §
462-3-104. ' :




DIVISION OF BANKING

{304) 558-2294

Building #3, Room 311 e State Capitel Compiex e 1900 Kanawha Bivd,, East e Charleston, WV 25305-0240 e FAX: {304) 558-0442

Promulgation History of Rule Series 1, 3, 4 and 19 of Title 106 CSR

Date

July 19, 1996--

August 28, 1996-—

December 2, 1996--

December 19, 1996--

December 20, 1996--

February 21, 1997--

Filed Notice of a Comment Period on Proposed Rules {(FORM 2)
Proposals to amend Rules 1, 3, and 4; Delete Rules 2, 5 and 8; and
to create a new Rule 19 to regulate reverse mortgages.

Comment period runs {rom 7/19/96 to 8/19/96.

Filed Notice of Agency Approval of Proposed Rules (FORM 3)
Approving proposal to amend Rules 1, 3, and 4; Delete Rules 2, 5
and 8; and to create a new Rule 19 (o regulate reverse mortgages.
[Note: the text of Rule & was largely being transferred to Rule 1 as
amended; while small portions of the text to Rules 2 & 5 were
being transferred to Rule 4 as amended].

Legislative Rule-Making Review Committee (LRMC) hearing on

proposed Banking rules.

Notice of Actien by LRMC approving Rules 1, 3, 4 and 19 as
modified; and Rules 2, 3, and 8 as submitted for deletion.

Filed Notice of Rule Modification of a Proposed Rule for Rules 1,
3,4 and 19. (FORM 4}

In response to LRMC’s counsel’s direction for procedural
efficiency, the repeal of Rule 8 was incerporated into the
amendments to Rule 1, and the repeal of Rules 2 & 5 were
incorporated into the amendments to Rule 4. Filed Notice of Rule

E.E.O/AFFIRMATIVE ACTION EMPLOYER




March 3, 1997--

March 28, 1997--

April 20, 1997--

Modification of a Proposed Rule for Rules 1 and 4 (FORM 4).
Submitted letter withdrawing filing for deletion of Rules 2, 5 and
8.

SB 157 introduced and referred to the Senate Judiciary Comrmittee
Committee substitute for SB 157 reported by Senate Judiciary
Committee. Provides for approval of 106 CSR §§ 1, 3, 4 and 19 as
filed.

SB 137 passed Legislature.




DIVISION OF BANKING
{304) 558-2294
Building #3, Room 311 e State Capitol Comptax « 1900 Kanawha Blvd., East e Charlestorn, WV 25305-0240 e FAX: {304) 558-0442

CONSENT TO FILE RULE

May 8, 1997

TO WHOM IT MAY CONCERN:

Title of Rule: Rule Pertaining to the WV Consumer Credit and Protection Act
and the Money and Interest Article of Chapter Forty Seven

Title Number: 106

Series Number: 1

Pursuant to West Virginia Code §§ 5F-2-Z(a) and 64-7-4(c), the undersigned hereby
consents to the filing of the foregoing rule.

Signed this 8th day of _May , 1997,

s & (o dA

"Robin C. Capehart
Secretary of Tax & Revenue

E.E‘OJAFHRMATIVE ACTICON EMPLOYER




KEN HECHLER ) ) WILLIAM H, HARRINGTON
Secretary of State F i L F Chief of Staff

MARY P. RATLIFF T JUDY COOQOFER

Depuily Ssoretary of State H . Director, Administrative Law
a2

JAN CASTO ' v PENNEY BARKER

Deputy Secretary of State STATE OF WEST VIRGINIA < Supervisor, Corporations
. OFFIGT 5F werticay G

CATHERINE FREROTTE S .SE‘GREM%@%}:@M&Y OF STATE .

Executive Asslstant Building“‘f Suite 157-K

Telephone: (304) 558-6000 : 1800 Kanawha Blvd., East

Corporations: {304} 558-8000 o Charleston, WV 28305-0770

FAX: (304) 558-0800

TO: _TIM WINSLOW

AGENCY: _BANKING = _. , o
FRCM: JUDY COOQOPER, DIRECTCOR, ADMINISTRATIVE LAW DIVISION

DATE: May 1le, 1227

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTC QUR
CCMPUTER SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CCRRECTIONS. IF THERE ARE NC CORRECTICNS, PLEASE SIGN THIS MEMO
ANWD RETURN IT TO THIS OFFICE. . YOU WILL BE SENT A FINAL VERSION OF
THE RULE FOR YOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10} WORRING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

SERIES: _1  TITLE: _106 BANKING
* THE ATTACHED RULE HAS EBEEN REVIEWED AND IS CORRECT.

SIGNED: ‘ﬂw._.j@ﬂ T TR 0NN

TITLE OF DERSON SIGNING: (sewerl Coossed
DATE: & fZl {‘f"l -
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* THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS HAVE BEEN MARKED.

SIGNED: e

TITLE OF PERSON SIGNING:

DATE:

NOTE: IF ¥YOU ARE NOT THE PERSON WHO LES THIS RULE, PLEASE
FORWARD TO THE CORRECT PERSON.




