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REVIEW BY THE LEGISLATIVE RULE MAKING COMMITTEE IS
HEREBY MODIFIED AS A RESULT OR REVIEW AND COMENT BY
THE LEGISLATIVE RULE MAKING COMMITTEE. THE ATTACHED
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DIVISION OF BANKING
(304) 558-2294

Building #3, Room 311 e State Capitol Complex e 1900 Kanawha Blvd., East » Charleston, WV 25305-0240 e FAX: (304) 558-0442

CONSENT TO FILE RULE

December 20, 1696

TO WHOM IT MAY CONCERN:

Title of Rule: Regulations Pertaining to the WV Consumer Credit and Protection Act
and the Money and Interest Article of Chapter Forty Seven

Title Number: 106

Series Number: 1

Pursuant to West Virginia Code §§ 5F-2-2(a) and 64-7-4(c), the undersigned hereby
consents to the filing of the foregoing rule as modified.

Signed this $@fhday of Des- . 1996.

A e 22T

James H, Paige I
Secretary of Tax & Revenue

E.E.Q/AFFIRMATIVE ACTION EMPLOYER




TITLE 106
LEGISLATIVE RULE
WEST VIRGINIA DIVISION OF BANKING

SERIES 1
REGUIATEONS RULE PERTAINING TO THE WEST VIRGINIA
CONSUMER CREDIT AND PROTECTION ACT
AND THE MONEY AND INTEREST ARTICLE
OF CHAPTER FORTY SEVEN

§l06-1-1. General. _

1.1. Scope. -- THesge megulatieons This rule establishes
general fﬁ—es provisiong implementing and supplementing the
West Virginia Consumer  Credit and Protec¢ticn Act and the
Money and Interest ,AIL-"AC,LQ, n.-;,.p.h-./tci. f&_m.u__y Ferrar—eai o Jdoat
Fireriyrta—Cede—W., Va, Code §F 46A-1-101 eof seg. and 47-6-1 et
seq.

1.2. Aauthority. -- W. Va. Code §31la-2-4(c)3+3+-{12)
1.3. TFiling Date. == &Eprirz—227+552
1.4. Efféective Daté. =--  Apriz—24—3552

5106-1-2. Reguimtionms Rules of General Application.

2.1. Actuarial method.

"Actuarial method: means the method—Sefimed—ir—-utes
oot ed—ov—Erre g.unﬁL":::u._urfc:_, of allocatlpg Daf’ner‘bs made on &
debt between pringival or amount financed and leoan finance

cnarge or sales finance charge pursuant to which a pavment isg-

app__ea first Zo the accumulaueq,loan finance ckarge or sales
finance- charge and ithe Dbalance is applied te the mpald

-

rincipal or unpaid amount financed.

The actuarial method under West Virginia law 1s a basic
computation of principal multiviied by xate, multiplied by
time (principal ¥ rate X twmeﬁt Because West Vwrg_nla law
prohibits the capitalization of = anaried and unpaid finance
charges the United sStates Rule method +#& is incorporated in
thiz rule wmeguletiern. . The United States Rule method means
that .at the end of each Daymenb_pevwod the unpaid balance of
the amount financed 4= . is_ increased by the ZIinance charge
earned during the pvayment pericd and is decreased Dby =the
payment made at the end of the .payment periocd. If the
payvment is less than the finance charge earned, the
adjustment of the unpaid balance of the &nount ZIZinanced is
postponad until thée énd of Lhe next pavment period. Then if

the _sum of the two (2) payhents is gtill less than the total
earned finance charge for the two. (2) payment periods, the




adjustment of the. unpaid balance of the amount financed is
postponed still anothexr ‘pavpent period, and so “orth

2.2. Computatisn of time.

2.2.a.taF Actuarlal method computations
2.2.a. 1+ Three ‘Thundred sixty five (365) day year
actual day basis: or . :
2.2.a.2<7Zr Three "hundred sixty (360) day year,
thirty (30) day monith, so long as interest compucations by
this method do not result In the interest charge exceeding

three hundred sixty five_ (365) days of interest in one (1)

vear: (A month is conSLdered to be ore twelfth (1/12) of =z
vear and a day Lo be one ;n:ee. “hundred ard sixty fifth
{1/365) cf a wvear. . - = .

.2.2.2 .5 &Fr Proraté actual over thirty (30) day
bage e L

2.2.2.2.8.tBF " Pavoifs ~on last day of month,
whether the twenty eilghth, twenty-ninth, or thizty-Ifirs:t are
same as ithe thirtieth, 1f the imstallment due date is the
last day of the month. :

2.2.b.#F=r Rule of 78. computation.

Any geqevally accepted ne;hod for ;;e ailocation of

2.3. . Rebating_in event of prepavment.

2.3.a.+&)r Rebating under Rule of 78+ -

2.3.2. 1+ Prepavments in full on o¢r, before the
fifteen (15). days following an rlnstanmEDt due date are
considered to have been made as_of swekr the installment due

date. I N = .

Prepsvments in full on or after the sixteenth day
following an installment due date are censidered Lo have been
made on the next .succaeding installment dus date,

2.3.a8.24+ The C?eaﬁtov, is mnot recuired éﬂes—A&aE
weed to make a rebate of less than one dolliar ($1.00).

2.3.0.v9r Rebating under actuarial method:

2.3.0.1.4% Daily "Payoff" which i1s dJdetermined by
czlculating the interest on a daily kasis, or o .




2.3.0.2 .25 Thg ~"Fiftesn .Day Rule" method as
descrikmed in _ ,iee%-é:@ﬁ paFagranh 2.3.a.l-tetEr of these
=egurations this rule, applies to precomputed credit
transactions. . o i

2.2.9,3.43 A creditor may compute a rebate on the

assumptlicn thakb aTT'Daymerts were made as scheduled, or as
deferred, 1f deierresd. o T - :

2.3.b.4.-4r A credifor is not reguired to make &

rebate of less than” ®ne dgllar ($1.00) in a precomputed
credit transacticn. _ - _
2.3.c.4&F Rebating on precomputed lgans, credit sales,

or credit transacticns. with an. orﬂglnal term of thirty-six

{2€) months or less: .. oz

2.3.c.i.+% A creditor may use any generally
accepted metqod for'“the &allofation of <charges and the
calculation of rebates consistent with the slun of the digits
method where thes precdomputed loan, credir sale or credit
transaction is pavable in - equal, uregual or ilrregular
payments and the original term of the transaction is thirty-
six (38) months or less—: ox o .

A

2.3 0. 2.4+ A creditor mey use the e
method of allocation ¢f . dharges and thé calculatign of
rebates may—e—=hat described in.subdivision 2.3_.&+dr of this
reguwltasien rule. .. o .

2.3.4.48%+ Rebating on precomputed loans, credit sales
or credit transacticns with an original term, greater than
tnirty-gix (3%) monthns. ST ' -

2.3.6.1 A creditor snhall usg&’ the actuarial
procedure ox metboa for the alleocation of charges and othex
calculation of rebates consistent with the actuarial method

as definéd in Sectiems subsection 2.1 and subdivision
2.2.ater of tkese wmegulattens fhis rulse wWhere the precomputed

loan, credit sale or credit transaction i1s payablie in equal,
unegual or irregular pavments and the original term o the
transaction. is greater than . thirtv-six (35) months.

2.3.e.+er The terms "Firlance Charge" as used in W. Va.
Code B847-6-5c{a) and "finance charge which was recuired by
applicable law to be discloged” as used in W. Va. Code §47-6-
53 (b} both mean "Loan Finance Charge" as defined in W. Va.
Code §462-1-102(26) (a) o¥ "Sales Finance Charge" as defined

in W. Va. Code S548A-1-102442+{44), whichever 1g aprlicable.

2.4. Ballocn payments. ~ . - ' _




2.4.a. B creditor shall rebate any preccocmputed agreement,
entered inte in a consum8iE _credit sale or consumer loan
transaction, in which any scheduled payment is at least twice
as large as the sWallest of.gll sarxlier schednled payments
cther than any down payment, if paid in full, according to W.
Va. Code §47-5-5d(k) . if the credit sale .eor lcan by
application of thHe smallest scheduled payment will not payout
within thirty-six (26] months or less. . B

2.5. Calculation of . deéeferral chérgesd o&n brecomputed
transactions. - -

The greditor shzll use the method o?' calculation of
deferral charges ekeit—e congistent with the method of
raebate which would ke *equwred ox selected bas been_sonecified
on that specific contrackh.

-

2.5.a . F»F Calculation  of. deferral cqa:ges under the
Rule of 78. S o N oI :

2.53.a.1.43%r The word T'Atfributable” in the IZirst -

sentence of W. Va. .Code §462-3- 114(1) refers ta charges

earned con any installmeri on the basis of the Rule of 78, as.

provided in W. Va. Cecde §’6A 3- 111(1) For example, the

Seferral _charge for deferring  the fOurth. instaliment of "a

twelve (12) month contract and all *emalp Pg lnstallments onea
(1) month would be nine. zeventy-eighths (8/78) of the
original finance: charge. If the same balances are deferred
an additional two [2) _months, the same nine seventy-sighths
(9/78) charge may be made ZIgr. ach month. If the Zfouxth
tbroug the =zeventh lnsgallments are subsecuentlv paid and
the eighth “ihstailment is deferred, the deferral cbarge would
be the porticn of the finance charge originally at rwbutable

to the eighth installment, i1.e. 3/78.

2.5.a8.2.-f2% Following a. deéferral, & creditor shall
compute rebates Lor Drepayment_in J_ul1 By multipiving the
original finahce charge by a fractio HaVLPg as a numerator

the sum of all. scheduled kalances zemaln;ng inpaid to the
Gdeferred maturity date and as & denominator the sum o the

originally scheduled balances.t amd—tme The creditor is not.

reguired to make a separate rebabe of deferral charges:
Provided, however, That if priepavrient in full occcurs during &
deferral period (the periocd in which no payment Lis required
or made by reason of a deferral), the creditor shall rebate
the deferral charges for the unefpifred full  months in the
deferral period and the deferrdls Will be considered not .to
have been made. _— o B}

2.5.0.F A deferral charge undefr the acfuarial method
ig the finance caarge due’ ,For_ tha; payment period to be

deferred. L : T _




2.5.¢c.+er The <reditoxn .shall post deferral charges to
the cusitomer’s account at_the. time =usk—the deferrsls are
made and In any ~&vent, 7not later “tfhan the newt normal

updating ©f the customer’s aggpunti;reco*d.w__ibe creditor
ghall clearly Iiderntify =swek the chafges and indicate the
installment upon which the charge is based. The customer’s

account record snall show the e f-na}rlnsLa(jmep; due daue
after each deferral.

2.5.d.-- If a deferral ‘charge is made and the
customer's account . recexd dees net_indicate to the contrary,

it sha&%—be—feaﬁeﬁ—tg—assumg_w171 be assumed that the written
authorization for such caa@ge is, a part of the contract
ev1dencwng the cobligation. .a seba*ate written agresment

is used, the craditor shall prov1de a copy to the customer
and the lender or sel__rlshall.retaﬂh the original Zfoxn a
period of at least two (2) vears fgllowi ng'"lnal entry on che
customer’'s account record, L.

2.6. . Daeficieéhey juddments. i

The phrase "Balance Qwed" 1in W. Va. code §482-2-112{2),
(3) and {4), 'itn respect to. restrlctloms on a deficiency
jadgmeqt means the gross unpald .DaTapce of the account,
excluding any unearned charges.

-~

Z2.7. Delincuency charges on . precomputed contracts.

2.7.a,fer A creditor may cgontract. for and receive
del;ncuency‘ charges f£&f& _ . consumer. lcans or gonsumer credit

sales not exceeding the lesser of ten do?;gfs {$10.C00) or
£ive percent (5%) oI ;he,amount of any 1ns;allment unoaid,
following the tenpb. day after the origipally s$cheduled or

deferred dJdue date, Dbut no less than one: dollar . ($1.00).

Delinguency charges accrue on. the eleventh day after the.

scheduled ingtalliment due date.

Example:  If the installment diug “date is January 1, a
delinguency charge accrues on Jarhary 12 1f that installment
1s not previously wpaid in Zell. 2 creditor should post

delinguency charges to the custqmer's account as they accrue
and, in any event, no later than the next normal updating of
the customer's account. record. A creditor may .collect

delinguency <harges at the ;Lme tbey accrus  Or any timer

therearfter. : o - -

2.7.b.tr Delinguency charges, excent hhece otherwise
provided Ly law, are earned as they accrue and do not become

a part of the total fifance cqa.ge for purposes of rebating
unearned charges. : - : B

2.7.c.4+=y If. .the alternative method of computing

delinguency charges -as set forth in . Va. Code §46A-3-




L)y (BYyy 15 used, the delinguency charge shall Ia no

instaliment. _

2.7.84.%&r A creditor shall clearly identily delinguency
charges _upon. the custoner s aCCOu"L_“GCOde .The installment
upon which the charge is based shall aTso be _ndlcaped

2.8. Zlectrxpnic data processing.

A creditor .may use electrenic data DVOCESS'ZQ methods to

mawﬂtaﬂn,¢ecoras and accounblng sys:ems,,ln whole or ln‘paru,
e —Commd- e She which provide information
equﬂvaielfﬂgo_ubah regglred by %ﬁese rﬁﬁt;a‘;QPS t1;5 rule.

If reguestad By tn a = Q1 tor
a written. Qesc*ﬂatwoh of the system urilized, 7c7udlng all
features uhab do Aot meeu the fEﬁﬁ“&%@“Y—*eqUWTGTEHLS of thig
rule and a 'ulT eXDTanatﬂon o; aow tne ecuwvalenp information

nay e’ obta_ned,

2.9. Minimim chargé - revoluing locan account.

2.9.a. .ty With respect to a consumer credit sale made

pursuant to a rEVOLVng_cqarge aCCOuPE, cther than sales of

real. estate pursuart to W. Va. Code §46A 3- 102 "sellers are
authorized to contxzact for and,recelve, as a minimum charge,
the charge provided for in W. Va.,Code §46A 3—103(4)

2.8 . b.Fr With respect to & congumer loan madse pursuans
to a revolving lcan accouni, lenders, other than s»pemv*seﬁ

regulated congumer lenders, are authorlz@d to c¢ontract _or,

and receive, as a. mmnlmum charge, the cna?ce DTOVlGed for .in
W. Va. code §45A-~ 3-100[4}

2.10. Limitation crn garnishment.
2.10.a.4=r W. Va. Code §46A-2-130 provides in part:

"The  meximum part of the aggregate disposable

earnings of -an individuel £for any_w0f4week which is _subject .
to garnishment fo_enforce pajment cf a judgmeﬁt arﬂsWnc froi.”

a consuner ‘credit sale .or comsumer loan wmay ﬂot exceea the

lessexr of: .. .. : —

— Twenty be*cen; (20%} of hlS dlsposable.eavnlrgsA

for that_ week, oF — —° ———— B

+2+ The amount by_which his disposable earnings for .

that week exceged thirty (30) times the federal minimum hourly
wage prescribed. by section. S(a}(lj . of. .the. 'F@i&; Labor

(
nstance..exceed the amount of a deferral charge for the same

-




Standards Act of 1838,°' U.8.C. Title 182, §206{a) (1), in
efifect a2t the time the sarnings aze payvabkle.®

2.20.b.4r In the case of ezrnings Ifor a pdy period
other than a week, the multiple of the federal minimum hourly
wage _shall be computed as follows:

10.b.1 .3 Mudbipdy—the The number of weeks

(includLng fractions thereosdf) in the pay period are
muliiplied by thirty (30). - )

10.b. 2.2+ In deterfiining the number of weeks in a
ray pericd:

A year shall equal fiftyv-two {(52) weeks,

A month shall ecual four and one third (4 1/3)
weeks, and

A hal 1th shall equal two and one sixth (2 1/86)
weeks.

Examples: --

4 1/3 pid 30 .= 1320, ig the multivle for a

monthly pay periocd. .

2 i/6 X 30.=—65, is _the multiple for a semi-
monchly pay period.

2. % 307 = 60, iz the multiple for a biweekly
vay periocd. :

2.10.2.2 .45 The multiple tlmes the federal minimum
hourly wage establishes the amount provided for in suksestiesn

paragravh 2.10.a.2-4ar+ of thkese—regulatienms this rule.

§l06-1-3. Loan investigation fee, loan origination fee, loan
assumption fee.

3.3, The terms Loan Finance Charge, as defined in W,

defined in W. Va. Ce Code § 46A- 1-102(39). shall inciude a loan

investigation fee., a loan origination fee, 3 Jocan assumption
fee or any other gimilar fee Ffor purposeg of determining the
allowable uSuyv limits on all consumer Iozns zs that term is
Sefined in W. Va. Code § 46a-1-102(15) and =all consumexr
credit galeg as that tern is defined in W. Va. Code § 46A-1-
102 (213), regardless of the rate alternativeé utilized in W,
Va. Code § 46A-3-104, '




NATLYSIS OF PR EDL L VE RUL

Agency: Division of Banking

Subject: West Virginia Consumer Credit and Protection Act and the Money and Interest Article
of Chapter 47, 106CSR1

PERTINEN TES

Filed for public comment: July 15, 1996

Public comment period ended: August 19, 1996

Filed following public conument pericd: August 28, 1996
Filed LRMRC: August 28, 1996 '
Filed as emergency:

Fiscal Impact: None

ABSTRACT

The proposed rule amends a current legisiative rule. It has been amended to include the
provisions of the current rule relating to the West Virginia Consumer Credit and Protection Act
so that all of the provisions relating to finance charges are in one rule. That rule would be
repealed.

AUT TY

Statutory authority: W, Va. Code, §31A-2-4, which provides, in part, as follows:

(¢) In addition to all other authority and powers vested in the
commissioner by provisions of this chapter and other applicable laws, the
commissioner is authorized and empowered:

..(12) To implement the provisions of chapter forty-six-a of this code
applicable to consumer loans and consumer credit sales by the promulgation
of rules and regulations in accordance with the provisions of article three,
chapter twenty-nine-a of this code so long as said rules and regulations do not
conflict with any rules and regulations promulgated by the state's attorney




general;...

ANALYSIS

L N CEEDED THE SCOPE OF ITS RY

ND, APPLY, INTERPRET OR MAKE SPECIFIC?
Yes.
1. DOES THE PROPOSED LEGISLATIVE RULE CONFLICT WITH QIH_E

Yes. _

Yes. The proposed rule is somewhat confusing and needs some work to make it more
understandable.




VI. WAS THE PROPOSED LEGISLATIVE RULE PROMULGATED IN
COMPLI WIT RE TS OF CHAP 29A, ARTICIE 3 A]
WITH ANY REQUIREMENTS IMPOSED BY ANY OTHER PROVISION OF THE CODE?

Yes.

VIII. OTHER.

Counsel has technical modifications to suggest.
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3 . OFFIGE L7
West Virginia Legislature = "'setxenss
Legislarive Ruie-Making Review Commiitee

Rocm NB47-State Capitol
Charigatcon, West Virginia 25305
{304£) 3474840

Senator Mike Reoss, Co—Chair Debra A. Graham, Counsel

Delegare Vicki Douglas, Co—Chair Joe Altirzer, Asacciate Counsel
December 1%, 1598 Marie FNickerson, Admr. Asgistant

NOTICE OF ACTICON TAKEN BY LEGISLATIVE RULE-MARKING REVIEW COMMITTEE

TO: Fen Hechler, Secretary of State, State Register

TO: Mr. Timothy Winslow
Divisien of Banking
Building 3, Roam 311
State Capitol Ccocmplex
Charlieston, WV 25305

FROM: Legislative Rule-Making Review Committee

PROPOSED RULE: Regulations Pertaining to the WV Consumer Credit and Protection
Act and the Industrial Loan Ceompany Act

The Legislative Rule-Making Review committee recommends that the West Virginia

Legislature:
1. Autherize the agency to promulgate part of the Legislative Rule
(a) as originaliy filed
(k) as modified by the agency X

2. Authorize the agency to promulgate part of the Legislative rule;
a statement of reasons for such recommendation is attached.

3. Authorize the agency to promulgate the Legislative rule with
certain amendments; amendments and a statement of reasons for
such recommendation is attached

4. Authorize the agency to promulgate the Legislative rule as
modified with certain amendments; amendments and a statement
of reasons for such recommandation is attached.

5. Recommends that the rule be withdrawn; a statement cf reason
for such recommendaticn is attached.

Pursuant teo Code 25A-3-11(c), thiz notice has been filed in the State
Register and with the agency prepesing the rule,




