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DIVISION OF BANKING
(304) 558-2294

Building #3, Room 311 e State Capitol Complex e 1300 Kanawha Blvd., East ¢ Charleston, WV 25305-0240 & FAX: (3C4) 558-0442

CONSENT TO FILE RULE

August 26, 1996

TO WHOM IT MAY CONCERN;

Title of Rule: Regulations Pertaining to the WV Ceonsumer Credit and Protection Act
and the ’\Aone} and Interest Article of Chapter Forty Seven

Title Number: 106

Series Number: 1

Pursuant 1o West Virginia Code §§ 5F-2-2(z) and 64-7-4(c), the undersigned hereby
consents to the filing of the foregoing rule.

Signed this. 28 ;dav of/dgﬁoj 1996,

James H. Pawe
Secretary of Tax & Rex en

E.E.O/AFFIRMATIVE ACTION EMPLOYER




DATE: August 28, 1996
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: WYV Division of Banking

LEGISLATIVE RULE TITLE: Reagulations Pertaining to the West Virginia Consumer
Credit and Protection Act and the Money and Interest Article of Chapter 47

1. Autherizing statute(s) citation___ W. Va. Code § 31A-2-4{c)(12)

2. a. Date filed in the State Register with Notice of Heasing/ Comment Pericd.

July 18, 1998

b. What other notice, including advertising, did you give of the hearing?

Sent to each person/business cn the WV Division of Banking's “Official

Notification” list.

c. Date of Hearinstsy/ Comment Period __July 22, 1896 to Aug. 18, 1986,

d. Attach list of persons who appeared at hearing, comments received, amendments,
reasons for amendments.

Attached No comments received __ L

e. Date you filed in State Register the agency approved preposed Legislative Rule
following public hearing: (be exact)

August 28, 1996

f. Name and phone number(s) of agency person(s) o contact for additional
information: ‘

Timothy Winslow 558-2294




3. .If the statute under which you promulgated the submitted rules requires certain
findings and determinations to be made as a condition precedent to their
promulgation: .

a. Give the date upon which you filed in the State Register a notice of the time
and place of a hearing for the taking of evidence and a general description of the
issues to be decided.

N/A

N/A

b. Date of hearing: N/A

¢. On what date did you file in the State Register the findings and determinations
required together with the reasons therefore?

N/A

d. Attach findings and determinations and reasons:

Attached N/A
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Building #3, Room 311 e State Capitol Complex e 1300 Kanawha Blvd., East s Charleston, WV 25305-0240 e FAX: (3C4) 558-0442

COMMISSIONER OF BANKING
RULES PERTAINING TO THE WEST VIRGINIA
CONSUMER CREDIT AND PROTECTION ACT
AND THE MONEY AND INTEREST ARTICLE
OF CHAPTER FORTY SEVEN
106 CSR |

Summary of Proposed Rule Amendments

The proposed amendments add language presently found in 106 CSR 8, as part of
an effort to consolidate all rules concerning finance charges in one place. The substantive
language of Series 8 will be placed into this rule as amended to the extent the provisions
conform 1o the federal Truth-in-Lending Act. The amendments also delete and amend
obsolete references to an authorizing code section and to supervised lenders, a type of
lender licensee which has been replaced by regulated consumer lenders.

The change is intended to assist persons in more readily finding and ascertaining
rules of the Commissioner of Banking pertaining to the treatment of finance charges;
conform language to the federal Truth-in-Lending Act; and update code and lender licensee

references.

E.E.O/AFFIRMATIVE ACTION EMPLOYER
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COMMISSIONER OF BANKING
RULES PERTAINING TO THE WEST VIRGINIA
CONSUMER CREDIT AND PROTECTION ACT
AND THE MONEY AND INTEREST ARTICLE
OF CHAPTER FORTY SEVEN
106 CSR 1

Statement of Circumstances

The proposad amendment to add to this legislative rule provisicns from 106 CSR &,
(which rule in conjunction with these amendments is being repealed), is being done to assist
persons in more readily finding and ascertaining rules of the Commissioner of Banking
pertzining to theé Treatment of finance charges. This consolidation is part of an effort to
eliminate the need for rules with duplicative, or nearly duplicative, titles. The present
fragmented rule organization can cause confusion, and result in persons erroneously
believing they have read all pertinent rules governing the calculation of finance charges
when they have not. '

E.£E.O/AFFIRMATIVE ACTION EMPLCYER




Rule Title:

APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Regulations Pertaining to the West Virginia Consumer Credit

and Protection Act and the Money and Interest Amcle of Chapter

Forty-seven [106 CSR 1]
Type of Rule: _X Legislative Interpretive Procedural
Agency: West Virginia Division of Banking
Address: State Capitol Complex
Building 3. Room 311
Charleston, West Virginia 25305-0240
1. Effect of Proposed Rule:
ANNUAL FISCAL
7 YEAR
| INCREASE | DECREASE | CURRENT | NEXT | THEREAFTER
ESTIMATED $0 $0 $0 $0 $0
TOTAL COST
PERSONAL 0 0 0 0 0
SERVICES ~ | _ _
CURRENT 0 0 J 0 0
EXPENSES
REPAIRS & 0 0 0 0 0
ALTERATIONS _
EQUIPMENT 0 0 0 0 0
OTHER 0 0 0 ¢ 0
2. Explanation of above estimates:

The rule merely adds language from a previous rule in order to consolidate the

rules pertaining to finance charges, and thus contains no additional costs.

3. Objectives of these rules:

To consoclidate and better organize the rules of the Commissioner of Banking.
Thus assisting persons in more readily finding and ascertmmng mles perta_mmcr to the
treatment of finance charges. '




Rule Title: _Regulations Pertaining fo the West Virginia Consumer Credit and

Protection Act and the Moneyv and Interest Article of Chapter
Fortv-seven  [106 CSR 1]

4. Explanation of Overall Economic Impact of Proposed Rule.
A, Economic Impact on State Government:
None,
B. Economic Impact on Political Subdivisions; Specific Industries;

Specific Groups of Citizens:

None.

C. Economic Impact on Citizens / Public at Large:

None.

Date: 9/;9\ g ,/ CiCo

Signature of Agency Head or Authorized Representative:
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TITLE 106 RECEIVED
LEGISLATIVE RULE .
WEST VIRGINIA DIVISION OF BANBINGG 28 oy

SERIES 1 TFFICZ 7 VIaT vineass
REGULATIONS RULES PERTAINING TO THE WEST . VIRGINIA
CONSUMER CREDIT AND PROTECTION ACT
AND THE MONEY AND INTEREST ARTICLE
OF CHAPTER FORTY SEVEN

§l06-1-1. General.

1.1. . Scope. -- _ These =~egulstiens rules establish
generzl =pkes provigions implementing and supplementing the
West Virginia Consumer Credit and Protection Act and the
Money and Interest Article, chapter forty-seven of the West
Virginia Code. . - ,

1.2. Authority. -- W. Va. Code §31a-2-4{c)-tF=-(12)

1.3. Filing Date. --"

1.4. Effective Date.

§106-1-2. FRegulmtiens Rules of General Application.

2.1. Actuarizl method.

"Actuarial method: means the methodr— lefined—by—utes
eohed—ly—ih o eed =— of allocating payments made on .2
debt between _principal or amount financed and locan finance
charge .cr sales finance ¢harge dursuant to which a pavment is
applied first to the accumulated loan finance charge or sales
finanhceé charge and the balance is applied to the unpaid
vrincipal or unpaid amount financed. '

The . actuarial method under West Virginia law 1s a basic
computation o0f principal X rate X time. Because West
Virginia Iaw . prohikits the capitalization c¢i accrued and
unpaid finance charces, the United States Rule method 44 is
incorporated in this regulation. The United States Rule
methcd means that at the end of each payment period the
unpaid balance of the amount financed %1 is increased by the
finance = ¢harge earned during the payvment pericd and is
decreased by the payment made at the &nd of the payment
period. If the payment is 1less than the £finance charge
earned, the adjustment of the unpaid balance cif the amcunt

financed ls postponed until the end oi. the next payment.

veriod. Then if the sum o¢f the two (2) pyayments is still
less than the total esarned finance charge for the two (2)
rayment periods, the adjustment of the unpald bzlance of the
amount finanded i1s postponed still ancother payvmenit period,
and s¢ foxth. . -




2.2. Computation of time. _
2.2.a.+Fr Actuarial method computation: -

2.2.a.14t Tn?ee.qunared SiNty ﬁive {365) day veaxr,
actual day basis; or -

2.2.a.242+ Three hundred sixty (360) day year,
thirty (30) day month, so long as interest computations by
this method do not result in the interest charge exceeding
three -hundred sixty five (365) days cf _interest in one (1)
vear. (A month i1s considered tg be one twelfth (1/12) of a
vear and a_davy to be. cne three hundred and sixty f£ifth
(1/383) of a year. . _ - -
2.2.2.2.2. %2y Prorate actual over thirty (30) day
base- ;

2.2.2.2.B.4r Payoifs on last day of month,
whether the twenty eighth, twentyv-ninth, or thirty-first are
same~as the thirtieth, i1f the installment due date is the
last._ day of the month.

2.2.5.#F Rule of 78 computation. _.

Any  generally ‘accepted method for the allocation of
charges consistent with the sum of the digits method.

2.3. Rebating in event of prepayment.
2.3.a.+ter Rebating under Rule of 78: =

2.3.a.1{t Prepayvments Iin Zull on Tor efore the
fifteen -(15) dayvs Tollowing an installment due date are .
considered to have been made as of such lnstalfmepu due date.

Prepavments in full on or after the sixteenth day
following an installment due date are considered te have been
made on the next succéseding installment due date.

.2.242%+ The creditor deoes not need to make a
rebate oI less thaen one dollar ($1.00}. |

2.3.b.+=r Rebating under actuarial method:

2.3.b.1.%% Dailly "Payefi" which is determined by’
calculating the interest on_a daily basis, or :

2.3.0.2.4% The "fifteen Day Rule” methed as
described _in Section 2.3.a.ltetrttr of these regulstions
rules, applies to precomputed credit transactions. :

[




2.3 2 .43 A créditor may compute a rebkate on the
assumotion thau all payments were made as sScheduled, or as
deferred, if deferred. ‘ ’ ' '

2.32.b.4. 5 A creditor 1s not requ:.red to make a
rebate oL less; than one do'lar ($1.00) in a precomputed

2.3.c.t=r Rebating on precomputed loans, credit sales,
or credit transactions with an original term of thirty-six
(38) monthes or less: : -

2.3.¢.1.t A creditor. may use any generally
accepted method for the allocation of. charges and the
calculation of rebates consistent with the sum of the digits

method where the precomputed loan, credit sale or credit.

transaction . is pavable in egual, unegqual oxr irregular
payments and the original term of the transaction is thirty-
gix (36) months or-less—: or -

c.2 =+ A creditor may use the & =y
method;,of llocation o¢f charges and the calculation oI

rebates may—be—fﬂat described in subdivision 2.3.d8+4&r of this
regulation. - ) :

2.3.8.+r Rekating on precomputed lcans, credit sales
or credit transactions with an. orlglnal term, greater than
thirtv-gix_{36) monthss = o , -

A rwreditor shall use the actuarial procedure or method
for the ~dllocation of charges and oth&r gczlculation. of
rebates consistent with the actuarial method as Jdefined in
Secticns 2.1 and 2.2.ater of these reguletioms ruleg where
the vprecomputed loan, credit sale or credit transaction is
payablé 1in equal, _unegual or irregular pavments and the
original term cf the transacticn is greater than thirty-six
{36) mornths. T ) : )

(e) The terms "Finance Charge" as used in W. Va. Code
§47-6-5d{(a) and “"finance charge which was regquired by

applicable law to ke disclosed” as used in W. Va. Code §47-6-__ -

5d{k) both mean "Loan Flnance Charge" as defined in wW. Va.
Code §46A~1-102(26) (a) or "Saleg Finance Charge" as defined
in W. Va. Code §8464-1-102-+42¥{44), whichever 1g applicable.

2.4. Balloon payments.

A greditor . shall rebate any precomputed agreement,
entered into in a consumer creditc sals or consumer loan
transaction, in which any scheduled payment 1s at least twice
as large as_ the smallest of all earlier scheduled payvments
other than any down pavment, 1f paid in full, according to W.
Va. Code §47-6-54(b) if the c¢redit sale or lgan by



application of the smallest scheduled pavment will not payout
within thirty-six (38) months or less.

2.5, Czlculation of deferral charges on precomputed
transactions.

The methed of calculation of deferral charges shall be
consistent with the method of rebate which would be reguired
or selected on that specific contract.

2.5.a.%ar Calculation of deferral charges  under the
Rule of 78.

2.5.a.1." The word "Attributable" in the first
sentence of W. Va. Code 3§46a-3-114(1l) refers Lo charges
earned on any installment on the basis of the Rule of 78, as
provided im W. Va. Code §486A-3-111(1). For example, the
deferral charge for. déferring Lhe,_ourtn installment of a
twelve (12) month contract and all remaining installments one
(1) month would be nine seventy-eighths (8/78) of the
original finance charge. If the same balances are deferred
an additional two {2) months, the same nine seventy-eighths
(8/78) charge may be made for each month.  If the Lfourth
through the seventh installments are subseguently paild and
the aighth installment is deferred, the deferral charge would
be the portion of the finance charge originally attributable
to the eighth installment, i.e. _5/78.

2.5.a.2.72r Followirig a deferral, a creditor saall
compute rebates for prepayment in full by multiplying the
criginal finance charge by a fraction, havipg ag & numerator
the egum of all scheduled balances remaining unpaid to the
deferred maturity date and as a dencominator the sum of .the
originally scheduled Dbalances, and the creditor 3is not
recquired to make a separate rebate of deferral charges:
Provided, however, That 1f prepayment in full cccurs during a
deferral periocd (the period in which no payment Iis reguired
or made by reason of a deferral), the creditor shall rebate
the deferral charges for the inexpired full months in the
deferral period and the deferradls will be considexed not to
have bean mads. .

2.5.b.4=+ 2 deferral charge under the actuarial method
iz the flrapce, charge dJdue for that payment period to be
deferred. T

2.5.c.f=r The creditcr shall post deierzal charges to
the customer's account at the time such deferrals are made
and in any event, not later than the next normal updating of
the customer's account record. The creditor shall clearly
identifv such charges and indicate the installment upon which
the charge is based. The account record shall show the now
£inal installment due date after each deferral.



5.d4.4+3 If =a. deferral charge 1g made and the
customer’s account racord does not indidate To the contrarvy,
it shall be reason to assume that the written authorization
for such charge is a  part of the contract svidencing _the
chligation If a separate written agreesment i1s used, the
creditor . sba!l DrOVlde a copy Lo the customer and the lender
or seller shall retain the original for a pericd o at least
two (2) vears following final entry on the customer’'s account
record. : :

2.6. Deficiency judgments.

The phrase "Balance Owed" in W. Va.. code §46A-2-11%5(2),
(3) and (4), with respect o restrictions on a deficiency
judgment, means the gross unpaid balance of the account,
excluding any unearmned charges. '

2.7. Delincuency charges on preccmputed contracts. -

7.a.4e+ A creditor may contract for and recelive
delingquency charges for consumer loans or Tonsumer credit
sales not exceading the lesser of ten dollars ($10.00) or
five percent (5%) of .the amount of any installment unpaid,
following the .tenth day after the origindally scheduled or
deferred due daté, but no less than one dJdollar ($1.00).
Delinquency charges accrue on the eleventh day atter the
scheduled installment due date. » :

Example: ~If the installment due date is January 1, a
delinguency charge accrues on Janvary 12 if that installment
is not previcusly pald in full. A cdreditor should post

delincuency charges to the customer's account as._ they accrue
and, in any eveni, no later than the next ncormal updating of
the cusiomsr's account record. A creditor may collect
delinauency charges at the time they accrue or any time
thereaftaxr. N .- i

2.7.b. ¥ Delinguency charges, except where otherwise
provided by law, are earned as they accrue and do not. bacome
2 part of the total finance charge for purposes of rebating
unearned charges:’ o

.¢c.4=+ TIf the alternative methcd of computing
éellnquency' charges (as set Zforth in W. Va. Code §46R-3-
112 (1) (b)) 4is wused, the delinguency c¢harge shall in nc
instance. exceed the amount of a deferral charge for ths zame
installment. ) '

2.7.48.4+# A creditor shall clearly identify delinguency
charges upon the customer's account records. The lnstallment
uoon which the charge is based shall also be indicated.

wn



2.8. Electronic data processing.

A creditor may use electronic. data processing methods to
maintain records arnd accounting svstems, in whole or in part,
2 ele Cawmimdoad dmase flede——fRes which provide . information
ecuivalent to that recuired by these feg&%ﬁ%‘&ﬁs rules. II
recuested by the Commissioner, a & c¢reditor shall provide a
written description of the system 'utillZEd, including all
features that do net meet the regulatory requ*remen;s and a
full explanation of now the ecu1valemt information may De

ocbhtaineds £ _c\..iuc;:;cu .u_y e Cemmi-esorenr.
2.9, Minimum ¢harge - revolving lean account.
2.8 8.4 With respect to a consumer credit sale made

pursuant to a revelving charge account, other than sales of
real estate pursuant to W. Va. Code §46A-3-102, sellers are
authorized to. contract for and receive, as a minimum charge,
the chargse provided for in W. Va. Code §546A-3-103(4).

2.9.b.+t=+ With respect to a consumer loan made pursuant
to a revolving lcan account, lenders, other than supervised
regulated consumer lenders, are authorized to contract for
and receive, as a minimum charge, &the charge provided for in
W, Va. code B46R-3-106(4).

2.10. Limitation on garnishment.
2.10.a.4ar W. Va. Code §546A-2-130 provides in part:

"The maximum part of the' aggrégate disposable
earnings of an individual for any workweek which is subject..
to garnishment to enforce payment of a judgment arising from
a consumer credit sale or consumer loan may noct exceed the
lesser of: :

2.10.a8.1 4+ Twanty percep; {20%) of his disposable
earnings Ior, tnat week, or B

2.10.a.g,+%+ The amount by which his diszcsable
earnings for that week exceed thirty (30) times the federal
minimum hourly wage prescribed by section 6(a)(l) of the.
'Fair Labor Standards Act of 1938,' U.8.C. Title 19,
§206(a){l), in effect at the. time the esarnings’ are payable.”

10 .b.#=+ In the case of earnings Ifor a pay period
other .than & week, the multipie of ;1e LederaT m3 nﬂmum hourly
wage shall be computed as followd:

2.10.b. 1.4 Multiply the number of weeks (including
fractiocns therecf) in the vay pveriod by thirty (20} .




2.10.5.2.42% In determining the number of weeks in a
pay period:

A vear shall equal Lifty-two (52) weeks,

A month shall ecual four and cne third (4 1/3)
waeks, and ) ' '

A halfi-month shall equal two and one sixth (2 1/6)
weeks. )

4 1/3 ¥ 20 = 130, the multiple for =z menthly
pay pericd.

2 1/6 X 30 = 65, the nultiple for a semi-

monthly pay periocd. ' ) _

2 X 20 60, the multiple for a biweekly pay

pericd. i
2.10.b.3. 43+ The multiple times the federal minimum
hourly wage establishes the amounit provided IZor in subsection
2.10. 8.2 of thase regulatiors rules.

§106-1-3. Toan investigation fee, loan origination fee, loan
assumption fee.

3.1. _The terms "Loan Finance Charge." as defined in West
Virginia Code subsection twentv-six, gection one hundred
two, article one, chapter fortv-six-a, and "Sales Financs
Charge", as defined in West Virginis Cods subsection thirfv-
nine, section one hundred two, article one, chapter Iortwv-
six-a, shell include a lcocan investigation fee, =2 lcan
originazion fee, a2 loan assumption fee or anv other similaxr
fee for purvoses of determining the allowable usury 1imits on
all consumer loans (as that term is defined in West Virginia
Code  subsection fifteen, section” one hundred two, article
one; _chapter forty-six-a) and 211 consumer credit sales (as
that term is defined in West Virginia Code subsection
thirteen, gsection one hundred two, ariticle one, ~chapter.
fortiv-six-a) ., regardless of the rate alternative utilized in
West Virginia Code section one hundred four, article three.:
chapter fortv-six-a. : T
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Commentis Received

No comments were received. However, so as to comply with requirement of 153
CSR. 6-5.3, a rule of the Secretary of State, the numbering and indentation of our rule
sections were changed to bring it into compliance with section 5 of said Secretary of State
rule.

E.E.QO/AFFIRMATIVE ACTION EMPLOYER




