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DECLARATION OF EMERGENCY
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to Chapter 29A, Article 3, Sectlon 14, of the

West Virginla Ccde of 1931, as amended, the Commissioner of

Banking finds that an emergency exists which reguires
. temporary rules and regulations be promulgated. These rules
and regulations pertain te the West Virginia Consumer Credit
and Protection Act {(Chapter 46A of the West Virginia Code),
. the West Virginia Industrial Bank and Industrial Loan Company
Act {Article 7 of Chapter 31 cf the West Virginia Code), and
the Money and Interest Act (Article 6 of Chapter 47 cf the

West Virginia Code).

During the 1981 session of the West Virginia Legisla-
ture, 5.B. 539 was passed and signed by the Governor. That
legislative enaciment established rebating reguirements for

. prepayment in full of a precomputed loan, c¢redit sale or
transaction, forbearance or similar ;cransaction {(W. Va. Code
§47-6~-5d). W. Va. Code §47-6-5d(e) makes these rebating
requirements effective on September 1, 1981. The Commissiocner
of Banking has determined that there is a pressing need to
have these rules and regulations in effect before the rebating

. reguirements included in W. Va. Code §47-6-54 become effective.
Thus, the Commissloner of Banking finds that an emergency
exists which requires that these rules and regulations take

. effect J.mmedlai'gej:%,fgd fi@at)\@ax rules and regulaticns shall

remain in effect EOBQ per:.od of ninety days.

. I Sﬂ‘q L% - ) * . 7 :
vere VWNC )y iy i
q —£hyllis Hulf Arnold
QEF-\? : ‘ -C issioner of Banking

—
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PROPOSED DRATFT I1II - August 4, 1881

WEST VIRGINIA ADMINISTRATIVE REGULATIONS
Commissioner of Banking

Chapter 31-4
Series T
(1981}

Subject: Regulations Pertaining to the West Virginia Consumer Credit and
Protection Act, the West Virginia Industrizl Bank and
Industrial Loan Company Act, and the Money and Interest
Article of Chapter 47,

Section 1. General

1.01. Scope — These regulatlons establish general rules implementing and
supplementing the West Virginia Consumer Credit and Protection Act, the
West Virginiza Industrial Bank and Industrizl Loan Company Act, and the Money
and Interest Article of Chapter 47.

1.02. Authority — These regulations are issued under authority of West
Virginia Code, Chapter 31-A, Article 2, Section 4, Subsection (11).

1.03. Effective Date

T.04. Tiling Date

1,05, Certification

Section 2. Regulations of Ceneral Application

S o

2.01. Actuarial Method o gg
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oy
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The actuarial methed under West Virginia law is simple ihtgrest computa- :
tion. Because West Virginia law prohibits the capitalization i accrued and %
unpaid finance charges, the United States Rule method is incoFporated in thi$?7
regulation. The United States Rule method means that at the .epfof eagh e
payment period the unpaid balance of the amount financed is s'E-Lc:n‘T.:F-"éased-i:.y =
the finance charge earned during that payment period and is ggcreased®By -
the payment made at the end of that payment period. If the pdyment i%Jless r??
than the finance charge earned, the adjustment of the unpaid73alance.%ﬁ theﬁ:}
amount financed is postponed until the end of the next payment period. If
then the sum of the two payments is still less than the total earned finance
charge for the two payment periods, the adjustment of the unpaid balance of the
amount f£inanced is postponed still another payment period, and so forth.

2.02 Computation of Time

{a) Actuarial method computation:

(1> 365 day year, actual day basis or

{(2) 360 day vear, 30 day month, so long as interest computations
by this method do nmot result in the interest charge excseding
365 days of interaest in one year. {This actuarial method
computation is not available for transasctions of less than
1 year.)




(A) Prorate actual over 30 day base
{(B) Pavoffs on last day of month 28th, 29th, 31lst are
same as 30th.

(b} Rule of 78 computation:

Any generally accepted actuarial method for the allocation of charges
consistent with the sum of the digits method.

2.05. Rebating in event of prepavment

(a) Rebating under Rule of 73:

(1) Prepayments in full on or before the 13 days following an
installment due date are deemed to have been made as of such
installment due date.

Prepayments in full on or after the 16th day following an
installment due date arce deemed to have been made on the next
succeading installment due date.

(2) Mo rebate of less than one dollar need be made.
{b) Rebating under Actuarial Method:

(1} Daily "payeff' which is determined by calculzating the
interest on a daily basis in 2 simple interest trans-
action OR

(2) The "15 day rule'" method as deseribed inm 2.03(z2){(1) will
apply to precomputed credit transacticns.

(3) No rebate of less than one dollar need be made in a
precomputed credit transaction.

(e¢) Rebating on precomputed loans, credit sales, or credit transactions
with an original term of thirty~six months or less:

(1) Any generally accepted actuarial method for the allocation
of charges and the calculation of rebates consistent with
the sum cf the digits method may be used where the precomputed
loam, credit sale or credit transaction is pavable in egual,
unequal or irregular payments and the original term of such
transaction is thirty-six months or less.

(2) An alternative method of allocation of charges and the
calculation of rebates may be that daseribed in 2.03(4)
below,

(d) Rebating on precomputed loans, credit sales or credit transactions
with an original term greater than thirty-six months.




The aectuarial procedure or method for the allocaricn of charges and
other calculation of rebates consistent with the actuariasl method
as defined in 2.01 and 2.02(a) shall be used where the pracomputed
loan, credit sale, or credit transaction is payable in equal,
unequal or irregular payments and the original term of such
transaction is greater than thirty-six months.

(e) The terms "finance charge" as used in V. Va. Code §47-6-53d(a) and
"finance charge which was required by applicable law to be disclosed"
as used in W. Va. Code §47-6-3d(b) both mean "loan finance charge'
as defined in Chapter 46A-1-102(23) or "salas finance charge' as
defined in Chapter 46A-1-102(39), whichever is applicable.

2.04, Balloon Payments — Any precomputed agreement, entared into in a
consumer credit sale or consumer loan transaction whenever any scheduled
payment is at least twice as large as the smallast of all earlier scheduled
pavments other than any down payment, shall be rebated, if paid in full,
according to Chapter 47-6-54(b) if the cxedit szle or loan by applicatiom
of the smallest scheduled payment will not pavout within thirty-six months
or less.

2.05, Calculation of deferral charges on precomputed transactions — The
method oI calculation of deferral charges shall be consistent with the method
of rebate which would be required or selected on that specific contract.

{a) Calculation of deferral charges under the Rule of 78.

(1) The word "attributable” in the first sentence of Chapter
46A~3-114(1) refers to charges earned on any instzllment on the basis of
the Rule of 78, as provided in Chapter 464-3-111(1). For example, the
deferral charge for deferring the fourth installment of a 12 month contract
and all remaining installments one month would be 9/78 of the criginal
finance charge. If the same halances are deferred an additional two months,
the same 9/78 charge may be made for each month., If the fourth through the
seventh installments are subsequently paid and the eighth installment is
deferred, the deferral charge would be the portion of the finance charge
originally attributable to the eighth installment, i.e. 5/78.

(2) TFollowing a deferrazl, rebates for prepayment In full shall
be computed by multiplying the original finance charge by a fraction, having
as a numerator the sum of all scheduled balances remaining unpaid to the
deferred maturity date and as & denominator the sum of the originally
scheduled balances, and no separate rebate of deferral charges need be made,
provided, however, that 1f prepayment in full occurs during a deferral period
(the period in which no payment is required or made by reason of a deferral),
the deferral charges for the unexpired full months in the deferral period
shall be rebared and such deferrals will be deemed not to have bezn made,




(b) Defexxal charges under actuarial method shall be the finance
charge due for that payment pericd te be deferred.

{e} TDeferral charges should be posted to the customer's account at
the time such deferrals are made and, in any event, not later than the next
normal updating of the customer's account record. Such charges shall be
clearly identified and the installmenit upon which such charge is based shall
be indicated. The account record shall show the new final installment due
date after each deferral.

(d) 1If a éeferral charge is made, znd the customer's account record does
not indicate to the contrary, it shall be reason to assume that the written
authorization fer such charge is a part of the contrazct evidencing the obliga-
tion. If a separate written agreement is used, a copy shall be provided the
customer and the lender or sellexr shall retain the original for a period of
at least two years following final entry on the customer's zccount record.

2.06. Deficiency Judgements -~ The phrase 'balance owed" in Chapter 46A-2-119
subsections (2),(3), and (4), with respect to restrictioms on a deficiency

judgement, shall mean the gross unpaid balance of the account, excluding any
unzarned charges. ’

2.07. Delinquency Charges on Precomputed {ontracts

{a) A creditor may contract for and receive delinquency charges for
congumer loans or consumer credit sales not exceeding the lesser of $5.00
or 5% of the amount of any installment unpaid, following the 10th day after
the originally scheduled or deferred due date, but nor less than $1.00.

Delinguency charges accrue on the 1lth day after the scheduled installment
due date. )

Example: If the instaliment due date is Januvary 1, a delinguency charge
accrues on January 12 if that installment is neot previously paid in full.
Delinquency charge should be posted to the customer's account as they accrue
and, in any event, not later than the next ncrmal updating of the customer's
account record. Delinquency charges may be collected at the time they
accrue or any time thereafter,

{(p) Delinquency charges, except where otherwise providad by law, shall
be deemed to be earned as they accrue and do not become a part of the total
finance charge for purposes of rebating unearned charges.

(¢} If the alternative method of computing delinquency charges (as set
forth in Chapter 46A-3-112(1)(b)) is used, the delinquency charge shall in no
instance exceed the amount of a deferral charge for the same installment.

(é) A delinquency charge shall be clearly identified upon the customer's
account recerds. The installment upeon which such charge is based shall alsoc be
shown.

2.08. Electronic Date Processing - Records and accounting systems maintained
in whole or in part by electronic data processing methods may be used if the
Commissioner finds they provide information equivalent to that required by these




regulations. If requested by the Commissioner, a written description of the
system utilized shall be provided, including all features that do not meet the
regulatory reguirements and 2 full explanation of how the equivalent information
may be obtained.

2.09, Minimum Charge — Revolving Loan Account

(a) With respect te a consumer credit sale made pursuant te a revolving
charge account, other than szles of real estate pursuant to Chapter 46A-3-102,
sellers are authorized te contract for and receive, as a minimum charge, the charge
provided fer in Chapter 46A-3-103(4).

{b) With respect to a consumer lcan made pursuant to a revolving loan account,
lenders, other than supervised lenders, are authorized to contract for and receive,

as a minimum charge, the charge provided for in Chapter 46A-3-106(4).

2,10, Limitation on Garnishment

(a) Chapter 464-2-130 of the West Virginia Code provides in part: '"'The
maximum part of the aggregate dispesable earnings of an individual for any work-—
week which is subjected to garnishment to enforce pavment of a judgement arising
from a consumer credit sale or consumer loan may not exXceed the lesser of

(1) Twenty percent of his disposable earnings for that week, or

(2) The amount by which his dispesable ecarnings for that week exceed
thirty times the federal minimum hourly wage prescribed by section 6 (a) (1) of
the "Fair Labor Standards Act of 1938," U.S.C, Title 29, 85206(a) (1), in effect at
the time the esarnings ars payable."

(b) TIn the case of earnings for a pay period other than a week, the multiple
of the federal minimum hourly wage shall be computed as follows:

{1) Multiply the number of weeks (including fractions thereof) in
the pay period by 30,

+

{2) 1In determining the number of weeks in a pay peried,
a year shall equal 52.weeks,
a month shall equal 4 1/3 weeks, and
a half-month shall equal 2 1/6 weeks.
Examples:
4 1/3 X 30 = 130, the multiple for a monthly pay period;
2 1/6 X 30 - 65, the multiple for a semi-monthly pay period;
2 X 30 = 60, the multiple for a biweekly pay period.

{3) The multiple times the federal minimum hourly wage establishes the
amount provided for in (&) (2) of this sectienm.

Section 3. Regulations of Supervised Lenders

3.01. Balloon Payments - Supervised loans shall not contain balloon payments.

3.02, Financial Statements — Financial statements shall be on file in the
cffice of the licensee or at the zuthorized place of examination on the last
day of the month for the previous month's business.




3.03., Examinaticon TFees - Charges for examinations by the Department of
Banking shall be computed on the folleowing basis: $25.00 for the first $25,000.00
of cutstanding loan balances, pius 50.40 per thousand on the remaining balance. |
Outstanding lcan balances shall include the total cof all outstanding loan contracts
plus the total of all purchased consumer sales contracts, less all unearned interest,
charges and discounts. Charges will be computed from the latest financial state-
ment on file as prescribed in the previcus section (3.03). If a current financial
statement is not on file, the charge for the first $25,000.00 of ocutstanding loan
balances shall be $50.00.

3.04. Advertising

(a) The supervised loan celling of $1,600.00 shall be shown or stated in =211
advertising, regardless of the media used. This provision shall apply to newspaper
advertising published in this State, radio and television advertising broadcast or
rebroadcast by stations operating in this State and all printed material used to
solicit business for supervised lenders lizensed in this State. Mailings to
customers of the licemsee having existing loans are exempt from this provisiou.
Personal calling cards are alsc exempt from this provision if they are not used
for advertising purpcses. The loan ceiling shall be prominently displayed at or
near the entrance to the office of the licensee.

(b) No licensee shall advertise, in any manner, that z loan of a prospective
borrower with ancther licensee will be paid or increased if the loan is transferred
to the advertising licensee,

(¢) ©No reference to supervision or coentrol by the State, the Attorney Generzl,
the Commissioner of Danking, the Department of Banking, or any cther State Agency,
shall be made in any advertising by a supervised lender. If desired, a supervised
lender may advertise that he is licensed under the provisions of Article 4,

Chapter 4£A, of the West Virginia Code,

(d} No licensee shall advertise in any manner that may tend to confuse the

identity cf the licensee wlth any other unrelated licensee or financial organiza-—
tion.

(e} Each licensee shall retain a copy of all advertising for a period of
two years from the date of its use. However, when two or more offices are under

the same ownership or control such copy may be kept at one central effice within
the State. . -

3.05. Refinancing and Consolidation

(a) A supervised loan, whether a new loan or a loan resulting from re-
financing and/or consolidation, shall not excead $1,600.00 for principal.

(b) Supervised lenders should refrain from refinancing and consolidating
loans and sales contracts where no reascnable benefit accrues to the consumer.

(c) Payments cn a supervised loan resulting from the consolidation of
sales contracts shall be deemed to apply first to the sales portion of the loan
and thereafter tc the loan portion.

(d) 'The finance charge for the loan portion of a consclidation may beo
computed on the maximum rates allowable for a supervised lcan.




3.06. Revolving Loan Accounts - With respect to a supervised loan made
pursuant to a revolving loan account, supervised lenders are authorized to
contract for and receive, as z minimum charge, the charge provided for im sub-
paragranh (c) of Chapter 46A-4-107(6}.

3.07. Certain Other Charges Prohibited

(a) No licensee shall contract for or make any charge not specifleslly
provided for in Chapter 464, unless such charge results frocm a legal action.

(b) Examples of charges prohibited din (a) are, but are nct limited to,
the feollowing: Collection charges, legal fees, credit reports, loan investigation
fees, and appraisal fees.

3.08. Records

{a) Adequate records which will enable the Commissioner to reconcile out-
standing balances shall be maintained for each licensed cffice.

{b) In the event ledger cards cr similar reccrds for loan accounts and
installment sales contracts purchased are commingled in z licensee's files,
there shall be a system by which such cards may be readily identified, one
from the other, such as being of different colors or having corners of different
colors. ALl such cards shall bear the date of the contract and shall readily
identify the type of transaction reflected thereon.

{¢) The ledger card shall indicate when an account has bezen placed for
collection or legal acticn taken., It shall also indicate whether judgement was
obtained, together with date and detail of judgement figure.

(d) On accounts prepaid in full, the ledger card shall clearly indicate
the amount of unearned interest rebated and the amount of unearned insurance
premium rebated, if any. :

3.09. Reporting Periods - Effective December 31, 1981, all Supervised
Lenders shall submit semiannual rsports as of June 30 and December 31 in the
form and content prescribed by the Commissioner. The reports shall be due 30
days after the clese of the period.

5.10. Bupervised Loans Not Precomputed

(a) With respect to a supervised loan (cther than a revolving lean account)
which is not precomputed, finance charges shall be computad on unpaid principal
balances outstanding from time to time, for the szctual time outstanding. Each
payment shall be zpplied first to the accumulated finance charge and the
remainder of the payment applied to the unpaid principal balance; provided, how-
ever, that if the amount of the payment is insufficient to pay the accumulated
charge, the unpaid accumulated charge continues to accunulate to be paid [rom
the proceads of subsequent pavments and is not added to the principal balance.

(b) Lean finance charges shall not be payable in advance or compounded;
however, if part or all of the comsideration for a new loan contract is the
unpaid principal balance of a prior loan, then the principal amount payable
under such new loan contract may include any unpaid lecan finance charge which
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has accrued to the extent that such acecrued charge does not exceed the unpaid
principal balance of the prior loan. The resulting lean contract shall be
deemed a new and separate loan transaction for all purposes.

3.11. Qut-of-State Cbligations — With respect to consumer credit sales or
consumer loans congsummated in another state, a supervised lender shall not
collect or atrempt to collect a sales finance charge or loan flnance charge in
oexcass of that permitted by this chapter.

3.12. Failure to do Business - Any licensee whe fails to have his cffice
cpen for business at least three hours per day, at least four davs per weak
{legal helidays may be counted as a business day), for a consecutive periocd of
four weeks, shall bhe deemed to have forfeited his licemse. Written extensions
may be obtained from the Commissicner for periods not exceeding one month upon
presentation of evidence satisfactory to the Commissioner that such extensions
are warranted,

3.13. TInstaliment Sales Contracts

(a) A supervised lender may purchase installment sales contracts witheut
regard to the amount of said contracts and without regard to whether or not =z
buver on a contract may also be cbligated on a supervised loan.

(b) A supervised lender may purchase installment sales contracts at any
discount rate agreed upon with the seller.

(¢) A supervised lender shall obtain from the seller a copy of the dis-
closurc statement for cach installment sales contraecl purchased and correct any
bonafide errors in the computation of charges, so long as such corrections are
nct detrimental to the consumer.

3ection 4. Regulations of Industrial Loan Companies and Industrial Banks

4.01. Loan Finance Charges

With respect to a consumer loan, other than a consumer loan made
pursuant te a revelving loan account, an industrial loan company or an industrial
bank may contract for and receive a loan finance charge not exceeding the
aggregate cof 217% on the first 55,000 as permitted in Chapter 31-7-11(2)}{(5)
plus the interest and charges permitted by Chapter 31A-4-30a or Chapter
47-6=5(a) and 5(b}, or by Chapter 46A-~3-104 on those amounts exceeding $5,000
plus such fee as permitted in Chapter 31-7-11(za)}{6).

4.02. Advertising

(a) -No industrial loan company or industrial bank shall advertise, in any
manner, that a lean of a prospective borrower with another lender will be paid
or increased if the loan is transferred to the advertising institution.

(b) No reference to supervision or control by the State, the Attorney
General, the Commissioner of Banking, the Department of Banking, or any other

State agency, shall be made in any advertising by an industrial locan company or
an industrial bank.




{¢}y No industrial lecan company or industrial bank shall advertise in any
manner that may tend to confuse the identity of the advertising institution with
any other unrelated financial organization or leocan company.

{(d) Each industrial loan company and industrizl bank shall retain a copy
of all advertising for a period of two vears from the date of its use.

4£.03. Exomination Teces ~ Charges for examinations by the Department of Banking
shall be increased eifective from the present charge of $65.00 per day
per examiner to $§100.00 per day per examiner.
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N PROPOSED DRATT 11T - August 3, 1981
WEST VIRGLNLA ADMINISTRATIVE REGULATIONS
Commissioner of Banking
Chapter 31-4

Series T
(1981)
. Subject: Regulations Pertaining to the West Virginia Consumer Credit and
Protection Act.
Secticn 5. Dual Authority
. 5.01. Dual Business Autherity Defined ~ Dual Business Authority shall be

defined as conducting one or more businesses autherized to conduct business as
an Industrial Loan Company or an Industriel Bank or a Secondary Mortgage Lender
or Broker within the same office, room or place of business as a Supervised
Lender,.

. 5.02. Notice - Any Industrial Loan Company, Industrial Bank, Supervised
Lender, or Secondary Mortgage Lender cor Broker desiring te operats under dual
business authority shall provide 30 days written mnotice to the commissioner which
notice shall contain the name of the financial institutions desiring to cperate
under such authority and the address cof the place of business.

5.03. Organization and Records - Each financial institution operating
under Dual Business Authority shall be owned by a separate legal entity with
separate Dooks and records maintained for each business. All records must be
maintained in conformity with generally accepted accounting principles and
practices in & manner which will enmable the Commissioner of Banking to
determine whether the finanecial institution is complying with the provisions
under which the License or Certificate of Authority was issued.

5.04. Allocation of Expenses - The expenses of the institutions operating
under Dual Business Authority will be proportioned between them accerding to
generally accepteéd accounting principles semi-annually as of June 30 and
December 31 of each calendar year but more requently at the discretion of the
institutions if they so desire,

5.05. Limitaticn on Security Interest in Real Estate - A loan in an
original amount of $1,600 or less shall not be secured by an interest in real estate.

5.06. Related Transactions - A Supervised Lender, Industrial Loan Cempany,

Industrial Bank or Secondary Mortgage Lender or Broker shall not make a supervised

loan or industrial loan or secondary mortgagze loan to the same borrower as a part of
. the same (or related) finmancing transaction(s). None of the lenders may make

two loans for the purpose of obtaining a higher rate of interest or higher

amount of charges than would be obtained by the making of a single loan of

the same total, This subsection does not prohibit the same borrower from being

extended multiple loans, so long as the purpose of the lender is not to evade

this regulation,

. 5.07. Refinancing of an existing Contract -~ When refinancing of an
existing contract by either a supervised lender, industrial lean company, or
a secondary mortgage lender or broker should occur, then the rate of interest
charged shall not exceed the rate currently authorized under State Law for
that certain loan. Under no circumstances can a loan be transferred From
an industrial loan company or secondary mortgage lender or broker to a super-

. vised lender operating under Duzl Business Authority for the purposs of
obtaining a higher wate of interest.




. STATE OF WEST VIRGINIA
JOHN D. ROCKEFELLER IV DEPARTMENT OF BANKING PHYLLIS HUFF ARNCLD
GOVERNCR CHARLESTON. 25305 COMMISSIONER

August 7, 1881

. The Honorable A. James Manchin
Secretary of State
State Capitol
Charleston, West Virginia 25305

Dear Mr. Manchin:

Pursuant to Chapter 292, Article 3, of the West
Virginia Code of 1931, as amended, the Commissioner of
Banking 1s hereby filing three copies cf the rules and .
regulations pertaining to the West Virginia Consumer T T
Credit and Protection Act, (Chapter 462 of the West
Virginia Code), the West Virginia Industrial Bank and
Industrial Loan Company Act (Article 7 of Chapter 31 of
. the West Virginia Code), and the Money and Interest Act
(Article 6 of Chapter 47 of the West Virginia Code} and
three coples of a Declaration of Emergency.

Very truly yours,

CommLSSLOner of Banklng




