TO: West Virginia Legislative Rule-Making Review Committee

FR:  Rebecca Stepto, Executive Director (Rebecca.l.stepto@wyv.qgov) "3“\‘5(
Theresa M. Kirk, Staff Attorney (Theresa.m kirk@wv.gov) N

RE: Title 168, Series 6 — Use of Office for Private Gain, Including Nepotism
Brief overview of public comments received and proposed revisions to the Rule
in response thereto

DATE: August 23, 2016

Overview of comments received and response of
West Virginia Ethics Commission

The Ethics Commission received six comments. The following individuals/entities
submitted comments: (1) West Virginia Division of Personnel; (2) West Virginia
Municipat League; and (3) Mark Gomez (four separate comments).

The following is an overview of the comments and the response of the Ethics
Commission, including changes made to the proposed revised Rule in response
thereto.

West Virginia Division of Personnel

Comment No. 1

Summary of Comment: The Division of Personnel (hereinafter “DOP”)
notes that the proposed section numbering may be inconsistent with the
Secretary of State’s Legislative Rule, Title 153, Series 6 which governs, in
relevant part, the formatting of Legislative Rules.

Response: The Ethics Commission revised the Rule to ensure the
section numbering is consistent with the Secretary of State’s Legislative
Rule.

Comment No. 2

Summary of Comment: This comment relates to the new proposed
subsection 3.4.c.1. This purpose of the revisions in this section is to more
clearly define the rules governing the hiring of relatives and persons with
whom a public official or employee resides.

The DOP states it agrees with the revision to 3.4.c.1, which requires the
participation of an independent third party in hiring and personnel
decisions involving relatives or a person with whom a public official
resides.

The DOP recommends that the language previously found in subsection
3.3.b.2 restricting the use of subordinates as the independent third party

1



be reinserted. The prior language read: “A public official or public
employee should at least have some independent third person take part in
the selection. He or she should avoid using a subordinate for the
iIndependent person.” The prior language then provided: “If a public
official or public employee must share in the decision, he or she should
exercise his or her best objective judgment in making the selection, and
be prepared to justify his or her selection.” 3.3.b.3.

Response: The Ethics Commission accepted, in part, this
recommendation. The Ethics Act and the Rule apply to public servants in
both state and local government. At the local government level, if a
relative, e.q., sister-in-law, works in a county office, the elected official
may be unable to completely remove him or herself from decisions
affecting the relative as it is the elected official who is statutorily
responsibie for the day-to-day operations of his or her office. Hence, he or
she may not be able to lawfully delegate certain powers.

The proposed revision recognizes this fact. It reads: “To the extent
possible, a public official or public employee may not participate in
decisions affecting the employment and working conditions of his or her
relative or a person with whom he or she resides. If he or she is one of
several people with the authority to make these decisions, others with
authority shall make the decisions.” 158 C.S.R. 6-3.4.a.

The Ethics Commission incorporated the change requested by the DOP by
restricting the use of a subordinate as the independent third party. See 158
C.S R § 6-3.4.c.1. The proposed language now reads: 3.4.c.1. An
independent third party shall be involved in the process. A public official or
public employee may not use a subordinate for the independent third party
unless it I1s an elected public official who may not lawfully delegate the
powers of his or her office, e.g,, county assessor or county clerk... 158
C.SR.6-34c1..

Comment No. 3

Summary of Comment: This comment relates to section 4, which
prohibits the use of subordinates for private gain, and section 5, which
prohibits the use or removal of government property. The DOP
recommends clarifying that public servants may not use subordinates or
government property for the benefit of relatives.

Response: The Ethics Commission accepted this change. It amended
the Rule to make it consistent with the language in the Ethics Act
prohibiting the use of public office for the private gain of the public servant
“or that of another person,” which would include relatives. W.Va. Code §
6B-2-5(b).



West Virginia Municipal League

Comment 1, page 1. 158-6-3.1

Summary of Comment: In the proposed amended Legislative Rule, the
Ethics Commission proposes substituting the phrase “cohabitating sexual
partners” with the phrase “persons with whom the public official or public

employee resides.”

The Municipal League proposes applying the anti-nepotism provisions
only to ‘immediate family members” in lieu of extending the limitations to
‘persons with whom the public official or public employee resides.” The
Ethics Act defines “immediate family member” as “a spouse with whom
the individual is living as husband and wife and any dependent child or
children, dependent grandchild or grandchildren and dependent parent or
parents.” W.Va. Code § 6B-1-3.

Response: The Ethics Commission declined to make the reguested
change. The Ethics Commission submits that the use of the phrase
“‘persons with whom the public official or public employee resides”
captures the spirit and intent of the original Rule, while protecting the
privacy interests of public servants.

The Ethics Commission further submits that this approach achieves the
following objectives. First, this limitation does not unduly intrude upon the
privacy rights of public servants as it does not require a determination of
whether there is a sexual refationship. Second, a public servant normally
has a financial relationship with a person with whom he or she resides.

Comment 2, page 2: 158-6-3.2

Summary of Comment: The Municipal League proposes incorporating
the definition of “immediate family member” from the Ethics Act, W.Va.

Code § 6B-1-3(f).

Response: The Ethics Commission declined to make the change. As the
Ethics Commission is not incorporating the requested change in Comment
1, it is not necessary to incorporate the definition of "immediate family
member” into the proposed Amended Rule.

Comment 3, page 2: 158-6-3.3

Summary of Comment: The Municipal League requests that language
be incorporated to make it clear that public servants may make decisions
affecting an employee who i3 a relative if the decision affects a class of
five or more similarly situated employees.

Response: The Ethics Commission accepied this recommendation. The
class exception is recognized In the Ethics Act. W . Va. Code § 6B-2-5())
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and is already incorporated into the proposed amended Rule in subsection
3.4. The Ethics Commission agrees the revision will assist public officials
In understanding the law and related exception. It incorporated additional
language governing voting and recusat at 158 C.S.R. § 6-3.5.

Comment 4, page 3. 158-6-3.4(a)
Summary of Comment:

#4.a. Summary: The proposed Rule, as amended, requires public
servants to remove themselves from employment decisions uniquely
affecting relatives or persons with whom they reside. The Municipal
League also requests that the Commission incorporate language found in
another Legislative Rule governing public contracts, Title 158, Series 8.
The authority for that Rule is the public contract provision in the Ethics Act,
W.Va. Code § 6B-2-5(d). (In contrast, the proposed revised Rule under
consideration relates to the use of public office for private gain provisions
in the Ethics Act, W.Va. Code § 6B-2-5(b).)

The language the League requests that the Commission add to the Rule
reads: "If a public official has a limited interest in a contract, he or she
should recuse him or herself from voting. A public employee who has a
limited interest should not be involved in any decision-making process
relating to the award or review of the contract.”

#4.a. Response: The Ethics Commission accepted this recommendation
in part and declined it in part.

The Commission accepted the recommendation 1o add language relating
to proper recusal from employment decisions. This language will serve to
make the limitations in the Rule clearer to public servants.

The Commission declined to make the other requested ¢change.

The public contract provisions, codified at W.Va. Code § 6B-2-5(d) and in
Title 158, Series 8, are separate and distinct from the provisions in W.Va.
Code § 6B-2-5(b) which is entitled “Use of office for private gain.” To
avoid confusion and unintended consequences, the [anguage relating to
public contracts and limited interests will not be incorporated into the
restrictions on nepotism contained in this Rule.

#4.b. Summary: The proposed Amendment requires public servants 1o
administer the employment and working conditions of relatives and
‘persons with whom they reside” in a “consistent and impartial manner.”
(emphasis supplied) The Municipal League proposes striking the term
“consistent” as it is undefined or vague.

#4.b. Response: The Ethics Commission accepted this recommendation.
The Commission finds the inclusion of the word “consistent” in this section



of the Rule is not necessary 1o achieve the objective of the Rule. The
Ethics Commission deleted this word.

Comment 5, page 4: 158-6-3.4(b)

Summary of Comment: This proposed revision relates to Comment 1
regarding extending the limitations on employment and personnel
decisions to "immediate family members” in lieu of extending it to persons
with whom the public servant resides.

Response: The Ethics Commission declined to accept this
recommendation for the reasons set forth in its response to Comment 1.

Comment 6, page 4: 158-6-3.4(c)

Summary of Comment: This comment relates to the following language
In the proposed ruie:

c. Notwithstanding the limitations in this subsection, if a public
official or public employee must participate in decisions affecting the
employment, working conditions or supervision of the public official or public
employee’s relative or_a person with whom the public official or public
employee resides, then:

1. An independent third party shall be involved in the process:

and,

2. The public official or employee shall exercise his or her best
objective judgment in making the decision, and be prepared to justify his or
her decision.

The Municipal League requests that the Ethics Commission delete the
Commission’s proposed paragraph on the following grounds: (1) “An
‘independent third party’ has no standing or authority to vote upon
municipal affairs;” (2) “if these matters are defined as employment
‘contracts’ in which the public official has an interest, this exemption is not
appropriate or necessary;” and (3) "If the governing body may not act
because of a recusal required by these rules, the agency or official must
be able to apply to the Commission for an exemption.”

Response: The Ethics Commission declined to make the change. While
an independent third party may not in all circumstances have authority to
vote, he or she would have authority, if granted by the municipaiity, to
participate in making recommendations relating to hiring and employment
matters affecting a relative of a public official.

The Municipal League also expresses concern about the ability of a
governing body to achieve a quorum. Normally, this situation would not
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occur as it appears unlikely that a majority of a governing body will be
related to an employee. If that were 1o occur, in Advisory Qpinion 2000-37
the Commission ruled it would not violate the Ethics Act for a member of a
governing body to remain in the room in this situation or to vote “where
necessary to secure a majority decision. ..

Comment 7, page 5: 158-6-3.5

Summary of Comment: The current Rule prohibits a public official or
public employee from terminating the employment of a person without
sufficient cause for the purpose of hiring a relative or political supporter.
When the Legislature passed the Rule in 1992, presumabily it was
attempting to incorporate the common law rights of public servants under
the First Amendment in “political firing cases.” See Adkins v. Miller, 187
W.Va. 774,776, 421 S.E.2d 682, 684 (1992) and Faughender v. City of
North Olmsted, Ohio, 927 F.2d 909 (6th Cir.1991). Pursuant to the First
Amendment, certain policy-making and confidential employees may be
fired based upon political affiliation; other employees may not be
terminated on this basis, e.g., employees protected by civil service.

In the proposed Amended Rule the Ethics Commission initially proposed
revising the language to make it more consistent with the common [aw by
amending it to read:

3-6. 3.5. His-impreperfora A public official or public employee to may not
unlawfully terminate the employment of a person without-sufficient-cause
for the purpose of hiring a relative; or person with whom the public official
or employee resides;—frend-orpolitical supporter. Public officials and
emplovees shall comply with applicable laws, rules and regulations in hiring
persons, particularly in hiring campaign contributors or paid campaign staff.
Failure to abide by applicable laws, rules and regulations in hiring these
persons constitutes a rebuttable presumption of unlawful favoritism in
violation of the private gain provisions of the Act.

The Municipal League proposes striking the language because it states:
“The employer-employee relationship is governed by West Virginia and
federal labor laws and precedent.” In turn, the Municipal League submits
It is not necessary or practicable to include this language in the Legislative
Rule.

Response: The Ethics Commission accepted the recommendation to
strike all of 3.5 (formally 3.6 in 1992 version). The laws governing which
employees may be hired or fired based upon political affiliation are
complex. The West Virginia Supreme Court, the United States District
Courts in West Virginia, the Fourth Circuit Court of Appeals and the United
States Supreme Court have issued numerous opinions regarding the test
under the First Amendment in political firing cases. This test is controlling




In employment matters relating to “political firings.”" The Ethics
Commission struck the language.

Comment 8, page 5. 158-6-5

Summary of Comment: This section prohibits public servants from
removing government property from the workplace for their private benefit.
The Municipal League proposes incorporating the “de minimis exception”
from the Ethics Act.

Response: The Ethics Commission accepted this recommendation. It
incorporated the de minimis exception.

Comment 9, page 6: 158-6-9

Summary of Comment: The Ethics Act recognizes that some public
servants “bring to their respective offices or employment their own unique
personal prestige which is based upon their intelligence, education,
experience, skills and abilities, or other personal gifts or traits” and "it
would be unfair to those individuals and against the best interests of the
citizens of this state to deny those persons the right {0 hold public office or
to be publicly employed on the grounds that they would, in addition to the
emoluments of their office or employment, be in a position to benefit
financially from the personal prestige which otherwise inheres to them.”
The Ethics Act provides that these persons may apply to the Ethics Act for
an exemption.

Section 158-6-9 of the Legislative Rule sets forth the process for applying
for an exemption. The Municipal League expresses the concern that there
may be times that compliance with this provision may make it difficult for a
governing body to achieve a quorum. W. Va. Code § 6B-2-5(b)

Response: The Ethics Commission declined to accept this
recommendation. To obtain an exemption under this provision, it is the
individual who applies; not the governing body or the employee's
supervisor. Therefore, since a governing body does not request the
exemption, it will not affect the ability of a governing body to obtain a
guoerum.

Mark Gomez

! The language which was struck read: 3-6- 3.5, lisimproperifora A pubiic official or public employee
to may not unlawfully terminate the employment of a person without suffisient-cause for the purpose of
hiring a relative; or person with whom the public official or employee resides—friend-orpolitical-supporter.
Public officials and employees shall comply with applicable laws, rules and regulations in hiring persons,
particularly in hiring campaign contributors or paid campaign staff. Failure to abide by applicable taws, rules
and requlations in _hiring these persons _constitutes a rebuttable presumption of unlawful favoritism in
violation of the private gain provisions of the Act.




Comment #1

Summary of Comment: Mr. Gomez cites the dictionary definitions of
“‘may” and “shall.” He states, “Under basic rules of legal writing, ‘shall is
a stronger word that puts the covered public official on notice that he or
she has little or no discretion in their actions.” He requests that the
proposed rule use the term “shall.”

Response: The Ethics Commission declined to make the proposed
change. The Ethics Commission has changed the phrase "may not” to the
phrase “shall not” throughout the Rule. This is a grammatical change
intended to improve the Rule, not to weaken it. Legal commentators may
have different opinions regarding correct grammatical usage of the phrase
“shall not” versus “may not.” The Ethics Commission will defer to the legal
drafting preferences and expertise of the Legisiature in regard to the
preferred usages of these terms.

Comment #2

Summary of Comment: The subsection of the proposed Rule
containing the anti-nepotism provision incorporates the definition of
relative from the Ethics Act. 158 C.S5.R. § 6-3.2.

Mr. Gomez states, in relevant part, “Today, our community recognizes
close and intimate relationships between persons that may not be
considered ‘traditional’ family members under the law.” He encourages
the Legislative Rule Making Review Committee to consider expanding the
definition of relative to include step-brothers, half-sisters and perscns who
are raised together.

Response: The Ethics Commission declined to make the proposed
change. The Ethics Commission incorporated the definition of “relative”
into the Rule directly from the Ethics Act. See W.Va. Code § 6B-1-3(]).
As this term is defined in the Code, the Ethics Commission does not have
authority to re-define this term in the proposed Legislative Rule.

Comment #3

Summary of Comment;: The comment states the amendments, “[w]ill
aliow public officials to hire their relatives and roommates as long as they
get someone else ‘involved’ with the decision.”

The comment states the Rule does not include a definition of independent
third party.

The comment states the phrase “Notwithstanding the limitations in this
subsection” should not be used.



Response: The Ethics Commission accepted the recommendation to
further define what constitutes an independent third party by incorporating
language which restricts a public official or public employee from using a
subordinate “unless it is an elected public official who may not lawfully
delegate the powers of his or her office, e.g., county assessor or county
clerk.” The Ethics Commission declined to accept the remaining proposed
changes as it believes the proposed changes did not capture the intent of
the Ethics Commission in revising the Rule.

Comment #4

Summary of Comment: The comment reads, in relevant part, "It is
unacceptable that an unlawfully hired relative/roommate of the public
official would be allowed to remain in the government position. As a
condition of employment, new hires should be required to list any and all
relatives that are employed in government positions. Omissions and
nondisciosure of this information should merit suspension during the
investigation and termination, without benefits, if confirmed.”

Response: The Ethics Commission declined to accept the proposed
change. The Commission does not have authority to incorporate
language which exceeds the scope of the Ethics Act. Certain elected
officials, including county and state officials, must file financtal disclosure
statements. One required disclosure is that they must list: “The name and
business address of any child or step-child who is eighteen years or older
and employed by state, county or municipal government.,” W.Va. Code
§6B-2-7(12). This existing statutory requirement, in part, addresses the
concern raised in the comment.
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June 140, 2016

Rebecca Stepto

Executive Director

West Virginia Ethics Commission

201 Brooks Street, Suite 300 .
Charleston, WV 25301 .

O zrcur

RE: Proposed Amended Rule: 158 WV CSR 6

Dear Ms. Stepto:

Please accept these written comments of the West Virgima Municipal League regarding
the proposed amendments to the Private Gain Rule, 158 WV CSR 6. As always, the League
values the Commission efforts to ensure fair and responsive local government for our citizens.

Please consider the following comments and suggestions:

158-6-3.1

Proposed rule: As used in this section, the term "nepotism" means favoritism shown or
patronage granted in_employment or working conditions by a public official or public employee

to relatives or eshabiating sexuatpartrers persons with whom the public official or public
employee resides. r-empioymentmatiers without giving-publichoticeand-considerationtoother

applicants-orgualificationsreguired-to-perform-thejob,
Comment: “Persons with whom the public official or public employee resides” is
undefined and too broad to be included in the rule. The statute {WV Code 6B-1-3(f)) provides a

useful definition of “immediate family” that should be included in this rule, effectively replacing
“persons with whom [the official] resides” with “...a spouse with whom the individual is living as

husband and wife...”

Suggested rule: As used in this section, the term "nepotism” means favoritism shown or
patronage granted in employment or working conditions by a public official or public employee

to his or her immediate family or relatives. ercebabitatingsexial partnerspersons-with-whom
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158-6-3.2

Proposed rule: —Relstives—are-definedas individuaiswhearerelatedtothe publicofficial
srpubhcemployeeasiather-metherson-daughterbrothersisterorspouse-"Relative” means

spouse, mother, father, sister, brother, son, daughter, grandmother, grandfather, grandchild,
mother-in-law, father-in-law, sister-in-law, brother-in-law, son-in-law or daughter-in-law.

Comment: Include the statutory definition of immediate family (WV Code 68-1-3(f}).

Suggested rule:

3.2 {a) "Immediate family” means a spouse with whom the individual is living as
husband and wife, and any dependent child or children, dependent grandchild or grandchildren

and dependent parent or parents,

Relative" means spouse,

mother, father, sister, brother, son, daughter, grandmother, erandfather, grandchild, mother-in-
law, father-in-law, sister-in-law, brother-in-law, son-in-law or daughter-in-law.

158-6-3.3

Proposed rule: A public official or employee may not influence or attempt to influence
the employment or working conditions of his or her relative or a person with whom he or she

resides,

Comment: This rule is too broad because a public official may influence employment
and/or working conditions of immediate family or relative, when that employee is a member of
a class and enjoys the same treatment as other members of that class.

Suggested rule: A pubilic official or employee may not influence or attempt to influence
the employment or working conditions of his or her immediate family or relative erapersen

with-whom-he-orsheresides. This prohibition does not apply to matters affecting a class of five

or more similarly situated employees.




158-6-3.4(a)

Proposed rule:  3.4. A public agency, including its officials and employees, must
administer the employment and working conditions of a relative of a public employee or a public
official or a person with whom the public official or employee resides in a consistent and impartial

manner.

a. To the extent possibie, a public official or public employee may not participate in
decisions affecting the employment and working conditions of his or her relative or a person with
whom he or she resides. If he or she is one of several people with the authority to make these
decisions, athers with authority shall make the decisions.

Comment: When requiring “others with authority” to make decisions, the rule is
effectively instructing the official or employee to recuse himself/herself from voting upon or
administering the employment matter. The Commission has rules for recusal in 158 WV CSR §,
“Interest in Pubilic Contracts”. These rules should be symbiotic.

Comment: “Consistent” is an undefined adjective,

Suggested rule: 3.4. A public agency, including its officials and employees, must
administer the employment and working conditions of immediate family or a relative of a public
employee or a public official-erapersenwith-whom-the publicofficial oremployeeresides in a
consistentand an impartial manner.,

agency has an interest in the public contract of employment of immediate family or relative

employed by the public agency and shall therefore comply with rules regarding interest in public
contracts. This interest does not prohibit action by the official or employee affecting a class of five

or more similarly situated employees.




158-6-3.4 (b}

Proposed rule: b. A public official or public employee may not directly supervise
a relative or a person with whom he or she resides. This prohibition includes reviewing, auditing
or evaluating work or taking part in discussions or making recommendations concerning
employment, assignments, compensation, bonuses, benefits, discipline or related matters. This
prohibition does not extend to matters affecting a class of five or more similarly situated

employees.

Comment: Change consistent with “immediate family” comment above.

Suggested rule: b. A public official or public employee may not directly supervise
immediate family or a relative erapersonwith-whem-heorsherasides. This prohibition includes
reviewing, auditing or evaluating work or taking part in discussions or making recommendations
concerning employment, assignments, compensation, bonuses, benefits, discipline gr related
matters. This prohibition does not extend to matters affecting a class of five or more similarly

situated employees.

158-6-3.4(c)

Proposed rule; c. Notwithstanding the limitations in this subsection, it a pubtic
official or public employee must participate in decisions affecting the employment, working
conditions or supervision of the public official or public employee’s relative or a person with
whom the public official or public employee resides, then:

1. An independent third party shall be involved in the process; and,

2. The public official or employee shall exercise his or her best objective judgment
in making the decision, and be prepared to justify his or her decision.

Comment: “An independent third party” has no standing or authority to vote
upon municipal affairs, including employment decisions.

Comment: If these matters are defined as employment “contracts” in which the
public official has an interest, this exemption is not appropriate or necessary.

Comment: If the governing body may not act because of a recusat required by
these rules, the agency or official must be able to apply to the Commission for an

exemption.

Suggested rule: (delete all) Netwithstandingthe liritationsin-this-subsection i
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158-6-3.5

Proposed rule: H—s—mproperfora A public official or public employee t6 may not
unlawfully terminate the employment of a person witheut-suthicient-cause for the purpose of

hiring a relative; or person with whom the public official or employee residesfriend-orpeolitieal
supporter. Public officials and employees shall comply with applicable laws, rules and regulations
in hiring persons, particularly in hiring campaign contributors or paid campaign staff. Failure to
abide by applicable laws, rules and regulations in hiring these persons constitutes a rebuttable
presumption of unlawful favoritism in violation of the private gain provisions of the Act.

Comment. This proposed rule unnecessarily constrains and complicates the
employment decisions of a local agency. The employer-empioyee relationship is governed by
West Virginia and federal labor laws and precedent.

Suggested rule: (delete all) tisimpropertora-A-publicetficial-orpublicemployeetomay
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158-6-5
Proposed rule:

5.1. Removal - Public officials and public employees shall may not remove government
property from the werk-plaee workplace for their private benefit.

5.2. tmproper Use - Public officials and public employees shall may not use government
property for personal projects or activities that result in private gain. This subsection does not

apply to the de minimis use of government property.

Comment. The two subsections should be consistent with the de minimis exception.

Suggested rule:

5.1. Removal - Public officials and public employees shal may not remove government
oroperty from the werk-place workplace for their private henefit_This subsection does not apply
to the de minimis use of government propemny.




5.2. improper Use - Public officials and public employees shatt may not use government
property for personal projects or activities that result in private gain. This subsection does not
apply to the de minimis use of government property.

158-6-9

Proposed rule: Certain public officials ar public employees bring to their respective offices or
employment their own personal prestige, their intelligence, education, experience, skills and
abilities, or other personal gifts or traits. In many cases, these persons bring a personal prestige
to their office or employment which inures to the benefit of the state and its citizens. These public
officials and employees may apply to the Ethics Commission for an exemption from the limitations
in W.Va. Code § 6B-2-5(b}). The Ethics Commission may grant an exemption if it finds:Fhe
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a. the The public office held or the public employment engaged in is not such thatit would
ordinarily be available or offered to a substantial number of the citizens of this state;

b. the The office held or the employment engaged in is such that it normally or specificaily
requires a person who possesses personal prestige; and

c. the The person's employment contract or letter of appointment provides or anticipates
that the person will gain financially from activities which are not a part of his or her office or

empioyment.

Comment: An exemption must be possible/offered where compliance with these rutes
would make impossible convening a quorum of the governing body to conduct pubic business.

Suggested rule:

9.1 Certain public officials or public employees bring to their respective offices or employment
their own personal prestige, their intelligence, education, experience, skills and abilities, or other
personal gifts or traits. In many cases, these persons bring a personal prestige to their office or
employment which inures to the benefit of the state and its citizens. These public officials and
employees may apply to the Ethics Commission for an exemption from the limitations in W.Va.
Code § 6B-2-5(b). The Ethics Commission may grant an exemption if it finds:Frereguirementsto
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3. the The public office held or the public employment engaged inis not such that it would
ordinarily be available or offered to a substantial number of the citizens of this state;

b. the The office heid or the employment engaged in is such that it normally or specifically
requires a person who possesses personal prestige; and



¢. tha The person's employment contract or letter of appointment provides or anticipates
that the person will gain financially from activities which are not a part of his or her office or
employment.

9.2 Where compliance with these rules make it impossible to convene a quorum of the
governing body to conduct public business, the public agency and the recused official may
iointly apply to the Ethics Commission for an exemption from the limitations in W.Va. Code 6B-
2-5(b). The Ethics Commission may grant an exemption if it finds that the public agency may not
conduct essential business without that exemption.

Thank you for your kind consideration of these comments. Of course, | am available to
discuss these suggestions at your convenience.

Sincerely,

Lisa Dootey
Executive Director
WYV Municipal League
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June 1, 2016

Rebecca L. Stepto, Executive Director
West Virginia Ethics Commission

210 Brooks Street, Suite 300
Charleston, WV 25301-1804

Dear Director Stepto:

| am inreceipt of your attached letter of May 18, 2016, requesting the West Virginia Division of Personne!’s
(DOP) review of the West Virginia Ethics Commission’s proposed Legistative Rule, Title 158, Series 6 — Use
of Public Office for Private Gain, including Nepotism (W. Va. Code of State Rules §§ 158-6-1 through 9).
Please find below a summary of DOP’s proposed revisions for your consideration.

1. The numbering of the sections appears to be inconsistent with the requirements set forth in
Section 5 of the Secretary of State’s Legistative Rule, Title 153, Series 6 - Standard Size and Format
for Rules and Procedures for Publication of the State Register or Parts of the State Register.

2. New subsection 2.4.c.1 — The DOP agrees with the revision to make participation of an
independent third party mandatory. In addition, DOP recommends that the language previousty
found in subsection 3.3.b.2 regarding use of a subordinate as the independent third party be
reinserted and be a prohibited practice rather than a suggested practice to avoid.

3. Subsections 4.1, 4.2, 5.1, and 5.2 — Though 1t may be the intent of the Ethics Commission to
interpret the language in this manner, DOP believes language should be added to clarify that the
prohibition found in these sections also apply to the pubtic official’s relatives or a perscn with
whom he or she resides.

Should you have any further guestions regarding this matter, please feel free to contact me at 304-558-
3950, extension 57210

Sincerely,

Sara P. Walker, Director
Division of Personnel

SPW/)T/dg
Attachment
¢ Joe Thomas, Assistant Director, Employee Relations Sectian
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May 18, 2016

sara P Walker, Director

West Virginia Division of Personnel
Bullding 6, Rocom 420

1900 Kanawha Blvd E

Charieston, WV 25305-0139

Re: Public Comment Period for Ethics Commission’s
Proposed Legisiative Rule for Private Gain & Nepotism

Dear Director Walker

| am enclosing for your review the West Virginta Ethics Commission’s proposed Legisiative
Rule, Title 158, Series 8 — Use of Public Office for Private Gain. including Nepotism (W Va Code
of State Rules §§ 158-6-1 through 9.)

The Ethics Commission filed the Rule for public comment with the Office of the Secretary of
State on May 17, 2016. The public comment period ends on June 16, 2016, at 5:00 p.m

The proposed Rule and attachments may also be viewed on the Secretary of State's
website at www . s0s wv . qov.

In late 2015, the Legislative Rule-Making Review Committee reviewed this Rule for
purposes of determining whether it should be repeated or revised  The Rule became effective In
1992 and has not been amended since that time. The Ethics Commission determined that the
Rule should not be repealed, but that amendments were necessary to more concisely define the
limitations on nepotism, to expressly incorporate the existing rule of law that public agencies may
impose stricter standards than the standards imposed by the Ethics Act and to make technical
changes

Please mail all public comments to. Rebecca L Stepto, Executive Director, West Virginia
Ethics Commission, 210 Brooks Street, Suite 300, Charleston, WV 25301

SingeTely yours. P .
GeTRly NSV
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‘Rebecca L S’EEDIO S

Executive Director
RLS/tmK
Enclosure: Proposed Rule and attachments
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TITLE 158
LECGISLATIVE RULE
WEST VIRGINIA ETHICS COMMIESION

SERIES €
USE OF OFFICE FOK PRIVATE GAIN, INCLUDING NEPOTISM

& 188-6-1. General Provisions.

11 Gcope  -- Jbhess degitiatvo—tolee oetablshthe guidehnet—concotvRg-pHats gotntor
persens-covereg-bythe Wi GeovernmentatEthics Act  Thiz legisiative rule establishes guideines
relating to the private gain provisions in the Ethics Act

12 Authorty -- W Va Code £ 6B-2-5(byarnd W Va Code § 6B-2-2(a}.
1.3 Fiing Date. - Apatdf@ 3882
1 4 Effective Date - dJure 3388

15 Sunset provision —~ This fule remains 1n effect for hive vears after the effective date

§ 158-6-2 Excepltions to Using Office for Private Gain.

21 The perfarmance of cernain acts does not constitule a public official's or public employee’s

[ .

improper use of office ‘or private gain If theypodaws he or she pedforms

o uszual and customary duties associated with the oftice or positton e«
L. osersices relating to the cdvancement of public policy goals, or
¢ constituent semnvices withodl compensation

2.2 A public offictal acting 10 his or her capacity as @ public official may mahke an inquiry for
nformanon on behalf of 2 constituent provided that no fee rewartao- or other thing ¢of value 1s directly
ot indirectly accepted by the publhic cfticial The provisions of thic subcecton shall do not applyto a
pubklic official acting mn his or her private capacity

2.3 Whhen pobhe officiale sndpubhc employecs whose 1ob responstbiities anticipate Havel
cutiidetho State 1o aHond coRHRGIE oF LRt toHBur- {aehihios 67 pFodusts on-behal E
personsoffice. When the job responsibiliies of a pubilic ¢fficial or public employvee inciude out-of-
state travel to attend seminars or to inspect certain faciities or products onbehzlf of his of her public
aqency these activities constitute the vsualand customary duties assoctated with the putlic official
or public employee s office or posihion If there 1s a legitimate government reason for the travel

§ 158-6-3, hepotem

30 Aswusedninms secton g torm nepolism” means favortiom shown o patronage granted

-t !

i employment or working _congditicns by & public officiel ¢ putlhic employee te relatives or
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cohabitatngtosuatparners persons with whom the public official or public employee resides
sployment—aaters wibowghaRg—Pdbic—RoHee—and soRsderatcn—toothor—appheente o+
auatfications equiedto-perdfermthoieb.

employee asfather—mether soh—dauvghterbrothersister i epouse-—"Relative” means spouse,
mother, father sister brother son daughter arandmother arandfather grandchild mother-in-law.
father-in-law. sister-in-iaw, brother-in-lavw, son-in-law or daughter-in-faw.

nec—e«f—ﬂeﬁeiﬁn-by—fe#e—aﬁﬂg

—The-hotice showldnchide a-deserphoh-otthejobrosponsibilites the gualifications

2 I-he method-of gwmgﬂei% #%U of- COUFSE Vaty fromob m—jeb@u%—thep&-nmei e

-- In- .-- ol

-1 - [ - oy . - [~ wlrle e
- W e N i g W

wmmawﬁm&%mmwm%mﬂnmm

M%%&MWW Svotheto momboais chthopublicwhe oo
wierestegin- tha ok an oppeftunity 1o-make 3pphcation

b~ e S o R PE REERIHING R I-Showd-betrvotveath-the—catoctionwhero o
MMWWWM%WW#WM%

b

I—Io-the-crtet-posciblethe publcoflicalb-oi-pablc-empleyeeshowid-stay-outaf-the
selechiorprocessalogether—H-heor che s one of severalpeople with the suthony-to-hve cthers

%WM%{M%WW%%MMW

A—A-publeeficiotor pubhsempioyvecshouwd stHeasthave soretrdoepende Rt pefser
b st o eerechion—Ho ofsho o hewld avski-utmrg a-suborguiaie ferthe hdepondont porecic

3I f_ ; ' . : R 3 :

5 3 A public official or empiovee may notinfivernce cor attempt to influence the employment or

-

working conditions of his or her rejative or a person with whom he or she resides

3.4. Apublicagency. imcluding its officials and empicyees must admin'sie; the employment and
W Orking conditions of a relative of a pubiic employee or a public official or a person with whom the

public official or emiployee tesides in a consistent angd IMmpartial manner,

g. Tothe exient possible a pubbe ¢Hicia!l o pubhc cmployee micy not participate in
dectsions sffecting the empioyment and vworking congitions of his or her relative or @ person with
whom he ot she resides  If he ¢r she is ¢ne of several pecople with the authority to make these
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decisions, others with authorty shall make the decisions

b. A public official or public employee may not directiy supervise a relative or a peison
with whom he or she resides  This prohibition includes reviewing. auditing or evaluating work oi
taking par in discussions of making recommendations concerning emplovment. assignments.
compensation bonuses, benefits, discipline or related matters. This prohibition does not extend to
matters affecting a class of five or more simitarly situatea employees.

¢ Notwithstanding the imitations in this subszection. if a2 public ofiicial or public employee
must participate in decisions affecting the employment, working conditions or supervision of the
public official or public employee's relative ar a person with wwhom the public official or public

employee resides, then:

T An independent third party snall be involved in the process, and,

z The public official oremployee shali exercise his or het best objective judgment in
miaking the decision, and be prepared to justify his or her decision.

Code

30—L public- sHiciashould notusobicoi-bor poetionior theprvate gamn ol s relabive o
cohabiabng-sexual pather-byimpropery giving bonuses saises orothereomployent benefds to

EHEAHPOFESH

26 3.5 His improperfors A public official or public employee ta may not unlawtully ternitnate
the employment ¢f a person wwthawteutheontcanse for the purpose of hinng a relative; or person
with whom the public official or emplovee 1esidesfnerd-orpohticaleupperesr Public officials and

emplovees shall comply with applicable laws. rules and requtations in hinhg persons  particularly n
hiring campaign contributors or patd campaign staff. Falure to abide by applicable laws  1ules and
requlations in hiring these persons constitutes a rebuttable presumption of unlawful favertiem in
viglation of the private gain provisions of the Act

3.6 Certain county pubhc officials and local board of educaticn officials 2nd employees arc
subjecito the stricter imitations nW.Va Code §61-10-15 Other prowvisions in the Code or a public
agency's own policies, rules. requiations, ordinances or charters may further imit or prohibit the
hiring of 3 relative or a person with whom a public official ¢r employee resides

£ 16864 Use of "Subordinale” for Private Gain

41 After waork hours - Fublic officiais and public empioyees shall may not use subordinate
employees for their private gain as an imglied or eéxpress conaition to their continued employment
Ar. example of prohibtied conduct would be a public official requinng a subordmate employee o
perform personal errands for the official in Grger to maintain his or her public employment.

<2 Lwnng woik hows Pubhic officiate and pubhc employees ghedt may not use subordinate
cmpleovees during work howrs to perorm rvate werk o provide perconal services forthen benefi
An example of the prohubiteg conduct would be ¢ public employees supernvisor requiring state
cmployees o repadt & garage of pave 2 driveway for the supervisor during work hours  This
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subsection does net apply 16 e Minmis work or services
§ 158-6-8 Use or Removal ot Government "Property.”.

5 1 Removal-Public officizls and public employecs ekall may not remove government property
from the work—place workplace for their private benefn

52 Improper Use - Fublic efficials and public employees ehall may not use government
property for personal projects or activities that result in private gain - This subsection does not apply

to the de minimis use of government property

§ 158-6-6, Kickbacks.

It rs untawiulfora pubhc official or public employec to accept @hy money or g thing of value from
any person for providing business or other benefits to that person through the public official’'s or
public empleyee’s governmental agency or as a result of his or her influence and control

§ 168-6-7. Bribes.

It ts unlawfui for a public official or employee 1¢ receive money or ary a thing of value from any
person for the purpese of influencing or persuading the official to perform his duties ina mannerto

beneflt eweh the persen
§ 158-6-8 Frivate Work Durning Public Work Hours

Full-lime apromited pubbce cfficials and pant-time and fuil- ttme public employees may notreceive
private compensation for performing privaie waork durtng pubhc work hours. This section ehall does
not apply to de minimis private work

£ 1568-6-9. Exemption Cateqories.

Cenain pubitc officials ¢r public employvees bring to theirr respectve offices or employment the
own personal prestige . thetr inteligence . education expetience skilis and ab!hities or other personal
qifts ortrats In many cases these persans bring a persenal prestige to their office cremployment
which inures to the benefit of the state and i1ts citizens. These public officials and employees may
apply to the Ethics Commission for an exemptien from the Imitations in W . Va Code & 6B-2-5(b).

The Ethics Commission may arant an exemption f it finds Hrereauremepiciooblararrorempion
ang-avord-mproperyusing-thowr-cficeforprvateganarosot out-bolew

a e The pubhc office held os the public employment engaged in s not Such that it would
aordinarily be aveilable or offered to & substantial number of the cibizens of this state,

b the The office held or the r::mploymf.nt engaoed in 15 such that it normally or specifically

¢ the 1he persan's employment contract orletter of appointment proviges or enticipates that
the personwill garn financially fram activities which are not e part of his ar her office or employment

§ 158-6-10. Other imitations
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The Ethics Act sets a nuimmum standard of conduct \When the Legislature ar a public agency
impose stricter standerds, then public officials ang public employees must comply with the stricter
standards.
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FORM 1 - NOTICE GF A PUBLIC HFARING OR CONMMENT PERICD ON A PROPOSED RUILF
(Page 1)

SOENTY West Viregwna Ethics Commussion
RULE TYPE  Legislatine AMENDMENT TO EXNISTING RULE Yes TITLE SERIES
RULE NANE Private Gamn

CITE AUTHORITY WV a Cedelbb.2.2fa)and ¢B-- -%by

CONNENTSLINITED TO
YW ritten

DATE OF PUBLIC HEARING

LOCATION OF 2UKFIC HEARING

DATE WEITTEN CONMNENT PERIOD ENDS
Thursday . Jupe 16. 2016 >:00 P\]

WERITTE S CONNDNENTS NMAY BE WAl =D 1O
Rebecca Stepto

Evecutive Director

Mest Vireinra £ thics Commnssion

210 Brooks Street. Suite 21

Charfeston, W\ 2310]

B CHOOSING YES TATTEST THAT THE PRENVIOUSSTATEMNENTSY ARE TRUE AaND CORESC]

Y e
Theress N Rtk - Byoany vgeature. T oorndy that | zoe the pecsnn 2uthorued to fibe legishatne rotes. 1o

accowrdance with West Virginia Cede §293-3.11 5nd §394.3.2
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FORM ] - NOTICE GF A PUBLIC HEARING OR CONMMENT PERIOD ON A PROPOSED RUILL
(Page 2)

AGENCY West Viirginia Ethics Comnussion

RULE TTPE Legislatinve AMENDMENT FOENISTINGRULE Yes TIILE-SERIES 158-6
RULE NANE Prnate Gaiw

CITE ASUTHORITY W Va Code$ &6b-2-Zia)and§ 6B -3(b)

PROVIDE & BRIEF SUNMMARY OF YOUR PROPOSAL
The purpose of the rule 15 to anmend the Fthics Commussian’s Legislative Rule relanng to the pinvate cain
provisien w the Ethics Act ncluding restricttons ou nepotism. Y Va. Code § 6B-2-3(b)

The proposed amendments revwrite the existinge [aneuage governing nepotism. te.. favorimsm o the hinng
of relates aud cobiabitanue sexval partrers, The current Rule contains vague restrictions on the hrine
and supervision of relatives aud cobhabitating sexual partoners. The proposed ameodments establish more
conase roles for public officials and employees te follow i emplovice o1 supemiising relatives or persons

with whom the public etficial or public emiplovee resides.

The proposed Rule subsntutes the phrase “persons with whom the public official oy public emplovee
resides’’ for the phrase "cobabitanng sexual partners.” It places bmitaticus on unlavwfuth favoring

campaien contributois and paid campaign staff in personnel matters. mcluding the birine process.

I'lie proposed Rule also incorporates the existing rule of lan that pubhbic agencies wasy mapose strictes

bimtations thatn the Ethcs Act,

BY CHOOS ~C YES T ATTEST THAT THE PREEVIOUS STATENMENTS ARE TRUE AN CORREC ]

Y oes

Theresa M Rhuvk o By oy agparore. revnfy that Tane the persen avthored 1o fade fegtatine »aley an

aceordance with \West Viremia Code 82923 - 5-1] and 330442
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FORM L1 -- FISCAL NOTE FOR PROPOSED RULES (Page 1)

AGENCY YWest Viirewnia Ethics Comnission
RULE TYPE Leaislative AMENDIMENT TO ENISTINGRULE  Yes TITLE-SERIES 158-6
RULE NAME Private Gain

CITE AUTHORITY WAz Code $6b-2.2{a)and $ 6B.2-%(b)

PRINIARY CONTACT
Theresa M Kk

- 10 Brooks Street

Suite 200

Charieston . STATE ZIP

SECONDARY CONTACCT

Ellen Briggs

210 Brooks Streer

Sutte 200

Charleston. STATE SECONDARY ZIPSECONDARY

Thieresa M Rk - By on sigeature eerufy that on the person sutbonzed wo fide legislative rules. i
accordance with West YV irgumnz Ceode $294-3-1] and §394.3.2
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FORM L - FISCAL NOTE FOR PROPOSED RULES (Page 1)

AOENCY West Vireginia Echics Commission
RULE TYPE  Leguslatve AMENDMENT TOENISTINGEULE  Yes TITLL SERIES 1386
RULE NAMNE Private Gain

CITE AUTHORITY WAz Codeleb.2-2a)and §6B-2-3(h)

SUNDMARIZE INACLEAR AXND CONCISE MANNER WHAT INPACT THIS MEASURE WILL. HAVE ON
COSTSAND REVENTES OF STATE GOVERNMENT
The Ethics Conmmission does not antcipate that this Rule will uimpact the costs or revenuves of state

ooy ernment

Therese M Roek By oy sigpoture. D cernts thav D ombhe person avthoroed 1o fide legistative rules. 1o
accordance with West Viremia Code 3262 -2-11 apd 339420
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FORM 1) - FISCAL NOTE FOR PROPOSED RULES (Page 2)

AGCENCY West Viregmia Ethics Commussion
RULE TYPE  Legislative ANENDMENTTO ENISTINGRULLE Yesy TITLE SERIJIES  158-6

RULE NANME Private Gamn
CITE AUTHOR!TY W.ha Code $6b.2-2(a)and S 6B-2.3(by

FISCAL NOTE DETAIL -- SEOW OVER ALL EFFECT INITEN TAXND 2 aND INITTEN & GIVE AN
EXNPLANATION OF BREAKDOMWN BY FISCAT YEAR INCLUDING LONG-RANGE EFFEC]

I {ffect Of Propesul CurrentIncrease'Decrease  Mextlucrease Decrease FiscalYear (L poc
(use ' - ) fise - ) Full Immplementation)
ESTINIATLED € ¢ %
TOTAL COSNI
PERSONAL SERVICES © 5 2
CURRKLENT ENPENSES e e ¢
KREPATRS AND) e ¢ 8
ALTERATIONYS
ASSETS c C 8
OTHER e € 6
FESTINIATED & e g

JOTAL REVESNUES

Theresa M Ry By my stgnctere. d cernfs that b am the person authorwed 10 file legislanve rules, w
sccordance with West Virginia Code §294-3.71) and {364 2.2

I ORI
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FORNI 1! - FISCAL XOTE FOR PROPOSED RULES (Page )
AGENCY West Virawnia Ethics Comunssion
RULE TYPE [ecislative ANMENDMENT TOENISTINGRULE  %es TITLE-SERIES 158-6

RULE NAME Private Gain

CITE AUTHORITY W.Va Code §6b.2 2(3)and§ 6B.2-5(h)

S EXPLANATION GF ABOVE ESTINIATES (JNCLUDING LONG-RANGE EFFECT ) PLEASE INCLUDE
ANY INCREASE ORDECREASE IN FEES IN YOUR ESTIMATED JOTAL REVENLUES

A¢ addressed belovw. the estinated costs znd revenues are valved af zere as the staff resources needed 1o

educate public servants about the Rule should be de minimis.

Theresa NI Kk - By mnyosignature, T certify that [ 2m thie person suthorized 10 fude fegistative vules. w
accordance with West Virginia Code $294-3-1) and 3235130
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FORM 1L -- FISCAL NGTE FOR PROPOSED RULES (Page 4)

AGCENCY West Virgimia Ethies Commnission
RULE TYPE  Leaslative ANLENDMENT TOENISTINGRLLE  Yeo TITLE SEFRIES 15886
FiITLE NAME Private Gawn

CITE AUTHOQERITY Wiz Coded éb.2.2¢a)yand §$ 6B-2-4(b)

PLEASE IDENTIFY ANY AREAS OF VAGUENESS TECHNICAL DEFECTS REASONS THE PROPOSED
RULEWOULD NOTHAVE A FISCALINPACT AND OF ANY SPECIAL ISSUES NOT CAPTURED
ELSEWHERE OXN THIS FORM

The proposed Rule will have 3 de munuens fiscal impact. The Ethies Comnnsion will educate public
servants about changes to the Rule. Thas task sbould onh requure & lnuted amcuat of staff tine 2nd

ACENCY FESOUTCES,

BY CHOOSING YES TATTEST THAT THE PRENVTOUS STATENESNTS ARE TRUE AND CORREC]

Fheresz V) bus By iy stessivre. D oernfs that 1 ang the prersor zutborized 1o tde leaislatme rules, w
sccovdance with YWesr Vavgaines Code IYA-3-11 and 39422
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FORMN 12 - BRIEF SUNMNARY AND STATEMENT OF CIRCUNMSTANCES (Page 1)

ACENCY West Virgmmis Ethics Commnission
FULE TYPE  Leassiative AMENDMENT TOENISTINGRLULE  Yes TITLL SERIES  13.6
RU'LE NaNTE Private Gawr

CITE AUTHORITY WAz Coce S 6b.2-2{a)and { 6B.2-5(b)

SUNINIARIZE TN (1E RAND CONCISE \*:*.\\ER‘L(}\TE\T‘\(}F HANGESIN RUHE AND

!

STATEMENT OF CIRCUNMSTANCES REQUIRING THE RULE

f

I 2815 the legiralative Fule fabing Fevlen Committes re.1e0d this Rule S0 purposes of
determining whetier 11 chould be repesiec or revisens. Tne Kule became eftective 10 199
arig] has not beer aquended s1nce that tine,

Fe Brhice (areresiogn ceterminec tRatl 1the bole ¢ould rot he repesles, Ihe Commisslnr
Founo trsl afenIneriS R e PECeSSary Lo oy Jntrlsely Oeflinc the limitatics oo

LS, T EMLrESSly, Aniorporste the existicg rule ot lac tnsat public spencies

- r

P g b
- Al
L

LOpOse St loter clenlards than the standascCe 1mpnsen by the Flbhooe 80t gl tL make

techinicel (harges .

s oA TTE ST JRAT THE FREM TGOS STATENME SIS ARE TRUE AN CORRECT

P—'T—'l

Hhry CHOGSI NG Y

Y oee

theress N Kok He e sicnaoove. Deestay hao D s the persar authorved o fike legisiotine vales, o

sccorgance vwath West Virgrma Uode §294-3.1] aed §393 3.2
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Mark Gomez
3300 Staunton Avenue, S.E.
Suite 7
Charleston, WV 25304

“In just about every area of society, there’s nothing more important than ethics.”

Henry Paulsen, 74th Secretary of the Treasury
WYV Registered Lobbyist #151048 (304) 410-1982

June 15, 2016

Via Internet Distribution (ellen.m.briggsi@wv.gov)

Re:  Public Comment for Title 158 Legislative Rules
West Virginia Ethics Commuission
Use of Office for Private Gain, Including Nepotism
Failure to Prosecute Nepotism

Dear Members of the Legislative Rule Making Review Commuttee:

Ifiled two (2) ethic complaints on April 13, 2015 against members of the State Athletic Commission.

These Complaints were assigned Case Numbers VCRB 2015-051 and VCRB 2015-052 by the Ethics

Commuission. One of the Commissioners resigned after five (5) months of service. The second

Commissioner was not confirmed by the 2016 Senate. Despite these Commissioners being long gone, T have

not recerved any information on the status of these Complaints and do not know 1if they are still open and
under investigation or closed.

On March 31, 2016, 1in Smuth v. Allred, Civil Action File Number 2:15-CV-06026, the Federal
District Court, Judge Copenhaver, presiding, ordered former members of the State Athletic Commission
to stand trial for more than 40 counts of racketeering. Public officials appointed their relatives to work as
fight officials. The relatives appointed as fight officials charged fight promoters three and four times the
legal amount for fight officials . If the promoters did not pay the extortionate amount, they could expect
“bad” officiating and “no shows.”

Before the Plaintiff filed his lawsuit, he filed an Ethics Complaint providing the same evidence and
testimony. It 1s shameful that the federal court proceeded faster than the Ethics Commission 1n 1ssuing
findings of fact base on the same information. Itis public knowledge that the Ethics Commission forwarded
their findings to the Kanawha County Prosecutor many months ago but I have seen no public reprimands or
fines levied against these offending public officers.

The much reported case against Drema Bias Evans, Raleigh County Assessor, 1s illustrative of
Ethics Commission’s sloth’s pace in handling complaints. A concerned citizen filed his ethics complaint
on February 23, 2012 and the case was settled on December 17, 2014. In settlement, Assessor Evans agreed
to a Public Reprimand and a $7500 fine. During the 21 months that the case langmished with the Ethics
Commuission, Assessor Evans, her son, and her grandson each collected salaries as usual from Raleigh
County. Of further concern 1s that this nepotism began in July, 2007 when Assessor Evans hired her
grandson as Assessor. Her son joined the office as a Mapper/Supervisor on May 3, 2010. Inexplicitly, the
Director did not pursue charges against the son or grandson for their ethics violations as a public employees.
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Puhlic comments posted on the Wihdetro News wehsite followang the report were as follows:
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In each of the above-cited cases, there was no question as to the relationship of the public
official to the employee. The cited cases included the improper hiring of sons, grandsons, daughters
and spouses. Editingthe language of the Nepotism Rules will do nothing to improve the processing
time of this office.

It 1s unacceptable that an unlawtully hired relative/roommate of the public official would be
allowed to remain in the government position. As a condition of employment, new hires should be
required to list any and all relatives that are employed 1n government positions. Omissions and non-
disclosure of this information should merit suspension during the investigation and termination,
without benefits, if confirmed. Upon Complaint, the public official should have 20 days to respond
to the Ethics Commission as to whether the accused employee is a prohibited relation or roommate
Yes or No. If yes, the public official should be responsible for the wages and salary paid to the
unlawfully hired family member/roommate and pay a $500 fine for a first offense and $1000
thereafter. If no, the Ethics Commission must conduct an investigation regarding the facts and
circumstances the case and upon finding of false statements and misrepresentation the offending
public official should be removed from office for violations of oath of office by and through Order
of the Ethics Commission.

This Executive Director does not have the drive of a prosecutor that her position requires.
The current nepotism rules are adequate to protect the public from unlawful private gain and graft.
The Director has the tools to pursue violators but does not. The Director has the car of the
Legislature to promote more aggressive laws to promote ethics and get rid of the State’s D- grade
cthics grade. But she does not.

The Governor 1s also to blame for failing to appoint a full Commission of members as
required by statute. This 1s auniversal complaint amongst the various West Virginia commissioners

against Governor Tomblin’s administration.

Nepotism, and the racketeering and extortion 1t breeds, 1s a matter of the public trust and
safety and should be given grave and somber consideration.

Thank you for your consideration.

Mark Gomez
Private Citizen
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Mark Gomez
3300 Staunton Avenue, S.E.
Suite 7
Charleston, WV 25304

“The reader should not be required, because of the writer’s laziness, to struggle with the meaning of written text.”

The Decline and Fall of Gobbledygook, Canadian Bar Association
WYV Registered Lobbyist #151048 (304) 410-1982

June 15, 2016

Via Internet Distribution (ellen.m.briggs@wv.gov)

Re:  Public Comment for Title 158 Legislative Rules
West Virginia Ethics Commuission
Use of Office for Private Gain, Including Nepotism
“Notwithstanding™ and other matters

Dear Members of the Legislative Rule Making Review Commuttee:

The Executive Director of the Ethics Commission has proposed amendments to the existing
Nepotism rules that drastically weaken the Legislature’s intent. The Director’s amendments will
allow public officials to hire their relatives and roommates as long as they get someone else
“involved” with the decision.

The Executive Director has proposed omitting the existing Rule 3.3, 3.4, and 3.5 pertaining
to “cohabitating sexual partners.” The Director proposes to replace them with the following:

3.3. A public official or employee may not influence or attempt to influence the employment or
working conditions of his or her relative or a person with whom he or she resides.

3.4. A public agency, including its officials and employees, must administer the employment and
working conditions of a relative of a public emplovyee or a public official or a person with whom the public official or
employee resides 1n a consistent and impartial manner.

a. To the extent possible, a public official or public employee may not participate in

decisions affecting the employment and working conditions of his or her relative or a person with
whom he or she resides. If he or she 1s one of several people with the authority to make these
decisions, others with authority shall make the decisions.

b. A public official or public emplovee may not directly supervise a relative or a person

with whom he or she resides. This prohibition includes reviewing, auditing or evaluating work or

taking part in discussions or making recommendations concerning employment, assignments,
compensation, bonuses, benefits, discipline or related matters. This prohibition does not extend to matters
affecting a class of five or more similarly situated employees.

¢. Notwithstanding the limitations in this subsection, i1f a public official or public employee
must participate 1n decisions affecting the employment, working conditions or supervision of the
public official or public emplovee’s relative or a person with whom the public official or public
employee resides, then:
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1. An independent third party shall be involved in the process: and.,

2. The public official or emplovee shall exercise his or her best objective judegment in
making the decision, and be prepared to justify his or her decision.

The archaic legal term “notwithstanding™ 1s translated as “despite” in non-lawyer
language. Placing the phrase “notwithstanding the limitations 1n this subsection™ at the end of the
proposed amendment renders void all other prohibitions and provisions found in proposed Rule 3.4.

The phrase*“Notwithstanding the limitations 1n this subsection”™ specifically voids the private
gain prohibitions found in proposed Rule 3.4(a) pertaining to participation in employment matters and
Rule 3.4(b) pertaining to no direct supervision of relatives/roommates.

Further, the proposed amendment does not include the important definitions of “independent
third party” or “some independent person.” The existing Rule 3.3(b) gives guidance as follows:
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Although the existing rule needs improvement and clearer language 1n order to give adequate
ouidance to public officials, the deletion of this these subsections, without replacement, obliterates
the statutory prohibition on hiring relatives/roommates.

The Director’s proposed Rule 3.4(¢) contradicts her proposed Rule 3.3 which 1s a
prohibition against a public official having an influence on employment matters concerning his or her
relative/ roommate.

The language of 4.3( ¢) 2 1s extrancous and unnecessary as every public official 1s oath bound
and bonded “to exercise his or her best judgment” and every public official must “be prepared to
justify his or her decisions™ upon the filing of an ethics complaint. Perhaps a separate section should
be added to the series specifically informing non-lawyer public officials of their general duties,
standards and responsibility pursuant to WV Code

“To the extent possible™ language of Rule 3.4(a), both existing and proposed, weakens the

intent of the Legislature. This language adds an unneeded qualifier to the Rule and allows a
subjective rather than objective standard of conduct.
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Thank you for your consideration of these matters.

Mark Gomez
Private Citizen
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Mark Gomez
3300 Staunton Avenue, S.E.
Suite 7
Charleston, WV 25304

“There 1s no such thing as a “broken famuly. Famuly 1s family, and 1s not determined by marriage certificates,
divorce papers, and adoption documents. < C. Joybell C.

WYV Registered Lobbyist #151048 (304) 410-1982

June 14, 2015

Via Internet Distribution (ellen.m.briggs@wv.gov)

Re:  Public Comment for Title 158 Legislative Rules
West Virginia Ethics Commission

Use of Office for Private Gain, Including Nepotism
Definition of “Relative”

Dear Members of the Legislative Rule Making Review Commuttee:

It 1s not often that certain series of legislative rules are open for public comment.. When
these opportunities present themselves through statutory amendments by the Legislature, the goal
should be to update the law and recognize social changes 1n our community.

The Ethics Commission proposes the following changes to 138CSR6:

se. "Relative"” means spouse,
mother, father, sister, brother, son, daughter, esrandmother, grandfather, erandchild, mother-in-law,
father-in-law, sister-in-law, brother-in-law, son-in-law or daughter-in-law.

2

The Commission proposes the inclusion of “in-laws™ as “relatives.” The legislative rules
should further define and refine the terms mother, father, brother and sister. Today, our community
recognizes close and intimate relationships between persons that maynot be considered “traditional”
family members under the law. Men and women routinely have children without the benefit of
traditional marriage. Children of these unions, raised in these non-traditional families, may be step-
brothers, half sisters, and may have no blood relation but are still raised together and considered
family members.

Mark Gomez
Private Citizen
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Mark Gomez
3500 Staunton Avenue, S.E.
Suite 7
Charleston, WV 25304

“The only foes that threaten America are the enemies at home, and these are 1ignorance, superstition and incompetence. ™
WYV Registered Lobbyist #151048 (304) 410-1982

June 13, 2015

Via Hand-Delivery and Internet Distribution

_‘UN [ L
Re: Public Comment for Title 158 Legislative Rules ) _
West Virginia Ethics Commission S RIS Commisseg

Use of Office for Private Gain, Including Nepotism

Dear Members of the Legislative Committee:

I was encouraged to see that Ethics Commission was reconsidering the legislative rules
defining "nepotism" as this practice is rampant throughout West Virginia state government.
Unfortunately, my enthusiasm for this project waned upon reading the weak, conditional and
ambiguous language that the Director has proposed for amendment.

The tocus of this public comment is Director Rebecca L. Stepo’s proposal to change the word
"shall" to "may" throughout the rules regarding nepotism.

Dictionary.com defines "may” as: a choice to act or not, or a promise of a possibility, as
distinguished from "shall,"” which makes it imperative. Non-lawyers tend to see the word "may" and
think they have a choice or are excused from complying with some statutory provision or regulation.

Dictionary.com defines "shall” as (in laws, directives, etc.) must; is or are obliged to.
Example: The meetings of the council shall be public.

Under basic rules of legal writing, "shall” is a stronger word that puts the covered public
otficial on notice that he or she has little or no discretion in their actions. "May" gives the impression
that the public official has discretion, leeway and option to act in a certain way. There is nothing
ambiguous in the statute about prohibited familial relations in these cmployment matters. A son is
a son and so on. It is absolutely wrong for an official to hire a listed and described family member

for government employment, in any event.

On November 9, 2015, the Charleston Gazette Mail reported the following headline, "WV
drops to D- level rating in government openness, transparency.” Staff writer, Phil Kabler reported
that an investigation conducted by the Center for Publlic Integrety's State Integrity gave the Ethics
Commission a D grade for "open and transparent government." "A summary of the investigation

notes:
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In state after state, open records laws are laced with exemptions, and part-time legislators and
agency officials engage in glaring conflicts of interests and cozy relationships with lobbyists.
Meanwhile, feckless, understaffed watchdogs struggle to enforce laws as porous as honeycombs."

Rebecca L. Stepto 1s the Director of the West Virginia Ethics Commission. Since beginning
her tenure, West Virginia dropped from a D+ to a D grade in this nationwide evaluation. On July
30, 2015, Director Stepto confirmed to me via email that her Commission was "understaffed" and
unwilling to file an amicus brief in the Kanawha Circuit Court in a case involving the State's Open
Governmental Meetings Act when she wrote;

"Thank you for your email and for your kind words about the Ethics Commission. Our
agency’s biggest problem is lack of funding and staff. We have only three attorneys, and it
15 very difficult to fulfill even our statutory duties so I am reluctant to take on any extra
duttes or work!"

These proposed language changes only weaken the current nepotism rules. Being
"understaffed" is a legislative budgetary problem and hard correct. Being "feckless” is a leadership
problem and “may” be readily corrected. I public comment that the proposed language changes are
not mn the best interests of the citizens of the State of West Virginia. Thank you for you

consideration.

Mark Gomez
Private Citizen



STATE OF WEST VIRGINIA
WEST VIRGINIA ETHICS COMMISSION
210 BROOKS STREET, SUITE 300
CHARLIESTON WV 25301-1804
(304) 558-0664 - FAX (304) 558-2149
ethicsa@wv.gov  www.ethics.wv.gov

August 4, 2016

Sara P. Walker, Director

West Virginia Division of Personnel
Building 6, Room 420

1900 Kanawha Boulevard East
Charleston, WV 25305

Dear Director Walker:

Thank you for reviewing the proposed amendments to Title 158, Series 6 and for
your comments. The Ethics Commission responds to your comments as follows:

Comment No. 1

Summary of Comment: The Division of Personnel (hereinafter ‘DOPY)
notes that the proposed section numbering may be inconsistent with the
Secretary of State’s Legislative Rule, Title 153, Series 6 which governs, in
relevant part, the formatting of Legislative Rules.

Response: The Ethics Commission will revise the Rule to ensure the
section numbering is consistent with the Secretary of State's Legislative
Rule.

Comment No. 2

Summary of Comment: This comment relates to the new proposed
subsection 3.4.¢.1. This purpose of the revisions in this section is to more
clearly define the rules governing the hiring of relatives and persons with
whom a public official or employee resides.

The DOP agrees with the revision to 3.4.c.1, which requires the
participation of an independent third party in hiring and personnel



Director Waliker
Page Two
August 4, 2016

decisions involving relatives or a person with whom a pubiic official
resides.

The DOP recommends that the language previously found in subsection
3.3.b.2 be reinserted. The prior language read: “A public official or public
employee should at least have some independent third person take part in
the selection. He or she should avoid using a subordinate for the
Independent person.” The prior language then provided: “If a public
official or public empioyee must share in the decision, he or she should
exercise his or her best objective judgment in making the selection, and
be prepared to justify his or her selection.” 3.3.b.3.

Response: The Ethics Commission accepts, in part, this
recommendation. The Ethics Act and the Rule apply to public servants in
both state and local government. At the local government level, if a
relative, e.g., sister-in-law, works in a county office, the elected official
may be unable to completely remove him or herself from decisions
affecting relatives as it is the elected official who is statutorily responsible
for the day-to-day operations of his or her office. He or she may not be
able to lawfully delegate certain powers.

The proposed revision recognizes this fact. It reads: “To the extent
possible, a public official or public employee may not participate in
decisions affecting the employment and working conditions of his or her
relative or a person with whom he or she resides. If he or she is one of
several people with the authority to make these decisions, others with
authority shall make the decisions.”

However, the Ethics Commission will revise the language to restrict the
use of a subordinate as the independent third party.

Comment No. 3

Summary of Comment: This comment relates to section 4, which
prohibits the use of subordinates for private gain, and section 5, which
prohibits the use or removal of government property. The DOP
recommends clarifying that public servants may not use subordinates or
government property for the benefit of relatives.
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August 4, 2016

Response: The Ethics Commission generaily agrees with the
recommendation. It will amend the Rule to make it consistent with the
language in the Ethics Act prohibiting the use of public office for the
private gain of the public servant “or that of another person.” W.Va. Code

§ 6B-2-5(b).

ok k

Thank you for your comments.

Very truly yours,

Vo 2kt

Rgbert J. Wolfg/Chairpegéon
WYV Ethics Coftfimission

RJW/tmk



STATE OF WEST VIRGINIA
WEST VIRGINIA ETHICS COMMISSION
210 BROOKS STREFT, SUITE 300
CRARLESTON WV 25301-1804
(304) 558-0664 - FAX {304) 558-2149
cthics@wv gov  www.ethics.wv.gov

August 4, 2016

Lisa Dooley

Executive Director

WV Municipal League

2020 Kanawha Boulevard East
Charleston, WV 25311

Dear Director Dooley:

Thank you for submitting a public comment in response to the Ethics
Commission’s proposed amendment to Title 158, Series 6. In response to your
comment, the Ethics Commission responds as follows:

Comment 1, page 1: 158-6-3.1

Summary of Comment: In the proposed amended Legislative Rule, the
Ethics Commission proposes substituting the phrase “cohabitating sexual
partners” with the phrase “persons with whom the public official or public

employee resides.”

The Municipal League proposes applying the anti-nepotism provisions
only to “Immediate family members” in lieu of extending the limitations to
‘persons with whom the public official or public employee resides.” The
Ethics Act defines “immediate family member” as “a spouse with whom
the individual is living as husband and wife and any dependent child or
children, dependent grandchiid or grandchildren and dependent parent or
parents.” W.Va. Code § 6B-1-3.

Response: The Ethics Commission declines to make the requested
change. The Ethics Commission submits that the use of the phrase
‘persons with whom the public official or public employee resides”




Director Dooley
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captures the spirit and intent of the original Rule, while protecting the
privacy interests of public servants.

The Ethics Commission submits that this approach achieves the following
objectives. First, this limitation does not unduly intrude upon the privacy
nghts of public servants as it does not require a determination of whether
there is a sexual relationship. Second, a public servant normally has a
financial relationship with a person with whom he or she resides.

Comment 2, page 2: 158-6-3.2

Summary of Comment: The Municipal League proposes incorporating
the definition of “immediate family member” from the Ethics Act, W.Va.
Code § 6B-1-3(f).

Response: The Ethics Commission declines to make the change. As the
Ethics Commission is not incorporating the requested change in Comment
1, itis not necessary to incorporate the definition of “immediate family
member” into the proposed Amended Rule.

Comment 3, page 2: 158-6-3.3

Summary of Comment: The Municipal League requests that language
be incorporated to make it clear that public servants may make decisions
affecting an employee who is a relative if the decision affects a class of
five or more similarly situated employees.

Response: The Ethics Commission accepts this recommendation. The
class exception is recognized in the Ethics Act. W.Va. Code § 6B-2-5(j)
and Is already incorporated into the proposed amended Rule in subsection
3.4. The Ethics Commission agrees the revision will assist public officials
in understanding the law and related exception.

Comment 4, page 3: 158-6-3.4(a)
Summary of Comment:

#4.a. Summary: The proposed Rule, as amended, requires public
servants to remove themselves from employment decisions uniquely
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affecting relatives or persons with whom they reside. The Municipal
League also requests that the Commission incorporate language found in
another Legislative Rule governing public contracts, Title 158, Series 8.
(In contrast, the proposed revised Rule under consideration relates to the
use of public office for private gain provisions in the Ethics Act.)

The language the League requests that the Commission add to the Rule
reads: “If a public official has a limited interest in a contract, he or she
should recuse him or herself from voting. A public employee who has a
limited interest should not be involived in any decision-making process
relating to the award or review of the contract.”

#4.a. Response: The Ethics Commission accepts this recommendation
in part and declines it in part.

The Commission accepts the recommendation to add language relating to
proper recusal from employment decisions. This language will serve to
make the limitations in the Rule clearer to public servants.

The Commission declines to make the other requested change.

The public contract provisions, codified at W .Va. Code § 6B-2-5(d) and in
Title 158, Series 8, are separate and distinct from the provisions in W.Va.
Code § 6B-2-5(b) which is entitied “Use of office for private gain.” To
avoid confusion and unintended consequences, the language relating to
public contracts and limited interests will not be incorporated into the
restrictions on nepotism contained in this Rule.

#4.b. Summary: The proposed Amendment requires public servants to
administer the employment and working conditions of relatives and
‘persons with whom they reside” in a “consistent and impartial manner.”
(emphasis supplied) The Municipal League proposes striking the term
“consistent” as it is undefined or vague.

#4.h. Response: The Ethics Commission accepts this recommendation.
The Commission finds the inclusion of the word “consistent” in this section
of the Rule is not necessary to achieve the objective of the Rule. The
Ethics Commission will strike this word.
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Comment 5, page 4: 158-6-3.4(b)

Summary of Comment: This proposed revision relates to Comment 1
regarding extending the limitations on employment and personnel
decisions to “immediate family members” in lieu of extending it to persons
with whom the public servant resides.

Response: The Ethics Commission declines to accept this
recommendation for the reasons set forth in its response to Comment 1.

Comment 6, page 4: 158-6-3.4(c)

Summary of Comment: This comment relates to the following language
In the proposed rule:

c. Notwithstanding the limitations in this subsection, if a public
official or public employee must participate in decisions affecting the
employment, working conditions or supervision of the public official or public
employee’s relative or a person with whom the public official or public
employee resides, then:

1. An independent third party shall be involved in the process:

and,

2. The public official or employee shall exercise his or her best
objective judgment in making the decision, and be prepared to justify his or
her decision.

The Municipal League requests that the Ethics Commission delete the
Commission’s proposed paragraph on the following grounds: (1) “An
independent third party’ has no standing or authority to vote upon
municipal affairs;” (2) “if these matters are defined as employment
‘contracts’ in which the public official has an interest, this exemption is not
appropriate or necessary;” and (3) “If the governing body may not act
because of a recusal required by these rules, the agency or official must
be able to apply to the Commission for an exemption.”

Response: The Ethics Commission declines to make the change. While
an independent third party may not in all circumstances have authority to
vote, he or she would have authority, if granted by the municipality, to
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participate in making recommendations relating to hiring and employment
matters affecting a relative of a public official.

The Municipal League also expresses concemn about the ability of a
governing body to achieve a quorum. Normally, this situation would not
occur as it appears unlikely that a majority of a governing body will be
related to an employee. If that were to occur, in Advisory Opinion 2000-37
the Commission ruled it would not violate the Ethics Act for a member of a
governing body to remain in the room in this situation or to vote “where
necessary to secure a majortty decision...

Comment 7, page 5: 158-6-3.5

Summary of Comment: The current Rule prohibits a public official or
public employee from terminating the employment of a person without
sufficient cause for the purpose of hiring a relative or political supporter.
When the Legislature passed the Rule in 1992, presumabily it was
attempting to incorporate the common law rights of public servants under
the First Amendment in "political firing cases.” See Adkins v. Miller, 187
W. Va. 774, 776, 421 S.E.2d 682, 684 (1992) and Faughender v. City of
North O!msted Ohio, 927 F.2d 909 (6th Cir.1991). Pursuant to the First
Amendment, certain policy-making employees may be fired based upon
political affiliation; other employees may not, e.g., employees protected by
civil service.

In the proposed Amended Rule the Ethics Commission initially proposed
revising the language to make it more consistent with the common law by
amending it to read:

3:6- 3.5. IHs-improperfora A public official or public employee {6 may not
unlawfully terminate the employment of a person without-sufficient cause

for the purpose of hiring a relative; or person with whom the public official
or employee resides—friend-orpolitical-supperter. Public officials and
employees shall comply with applicable laws, rules and regulations in hiring
persons, particularly in hiring campaign contributors or paid campaign staff.
Failure to_abide by applicable laws, rules and requlations in hiring these
persons constitutes a rebuttable presumption of unlawful favoritism in
violation of the private gain provisions of the Act.

The Municipal League proposes striking the language because: “The
employer-employee relationship is governed by West Virginia and federal
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labor laws and precedent.” In turn, the Municipal League submits it is not
necessary or practicable to include this language in the Legisiative Rule.

Response: The Ethics Commission accepts the recommendation to
strike all of 3.5. The laws governing which employees may be hired or
fired based upon political affiliation are complex. The West Virginia
Supreme Court, the United States District Courts in West Virginia, the
Fourth Circuit Court of Appeals and the United States Supreme Court
have issued numerous opinions regarding the test under the First
Amendment in political firing cases. The Ethics Commission agrees the
language should be struck.

Comment 8, page 5: 158-6-5

Summary of Comment: This section prohibits public servants from
removing government property from the workplace for their private benefit.
The Municipal League proposes incorporating the “de minimis exception”
from the Ethics Act.

Response: The Ethics Commission accepts this recommendation. it will
incorporate the de minimis exception.

Comment 9, page 6: 158-6-9

Summary of Comment: The Ethics Act recognizes that some public
servants “bring to their respective offices or employment their own unique
personal prestige which is based upon their intelligence, education,
experience, skills and abilities, or other personal gifts or traits” and “it
would be unfair to those individuals and against the best interests of the
citizens of this state to deny those persons the right to hold public office or
to be publicly employed on the grounds that they would, in addition to the
emoluments of their office or employment, be in a position to benefit
financially from the personal prestige which otherwise inheres to them.”
The Ethics Act provides that these persons may apply to the Ethics Act for
an exemption.

Section 158-6-9 of the Legislative Rule sets forth the process for applying
for an exemption. The Municipal League expresses the concern that there
may be times that compliance with this provision may make it difficuit for a
governing body to achieve a quorum. W. Va. Code § 6B-2-5(b)
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Response: The Ethics Commission declines to accept this
recommendation. To obtain an exemption under this provision, it is the
Individual who applies; not the governing body or the employee’s
supervisor. Therefore, since a governing body does not request the
exemption, it will not affect the ability of a governing body to obtain a

quorum.
Thank you for your comments.
Very truly yours,

odar 7]

Robert J. Wolt€, Chaifperson
WV Ethics Commission

RJW/tmk
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STATE OF WEST VIRGINIA
WEST VIRGINIA ETHICS COMMISSION
210 BROOKS STREET, SUITE 300
CHARLESTON WV 25301-1804
(304) 558-0664 - FAX (304) 558-2149
ethics@wyv.gov  www.ethics wv.gov

August 4, 2016

Mark Gomez

3500 Staunton Avenue, S.E.
Suite 7

Charleston, WV 25304

Dear Mr. Gomez:

Thank you for reviewing the proposed amendments to Title 158, Series 6 and your
public comments. In response to your comment relating to the use of the word “may” in lieu of
the word “shall,” the Ethics Commission responds as follows.

Summary of Comment: In your comment you cite the dictionary definitions of
‘may” and "shall.” You also state. “Under basic rules of legal writing, ‘shall’ is a
stronger word that puts the covered public official on notice that he or she has
little or no discretion in their actions.” You request that the proposed rule use the
term “shall”

Response: The Ethics Commission declines to make the proposed change.
The Ethics Commission has changed the phrase "may not” to the phrase “shall
not” throughout the Rule. This is a grammatical change intended to improve the
Rule, not to weaken it. Legal commentators may have different opinions
regarding correct grammatical usage of the phrase “shall not” versus ‘may not.”
See Bryan Garner, Shall We Abandon Shall? ABA Journal (August 1, 2012 7:20
AM), www abajournal.com/magazine/article/shall we abandon shall. (article
attached hereto). The Ethics Commission will defer to the legal drafting
preferences and expertise of the Legislature in regard to the preferred usages of
these terms.

Thank you for your comment.
Very truly yours,

ANy 4

Raobert J. WolfeC€hairperso
RJW/tmk WV Ethics Commission

Encliosure
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BRYAN GARNER ON WORDS

Shall We Abandon Shall?

POSTED AUG 01, 2012 0720 AM CDT
BY BRYAN A GARNER

o In March 1968 | was a fourth-grader at Rex Reeves Elementary Schoot in
Canyon, Texas, a small college town in the Panhandie My teacher, the beloved
Mrs. Pearcy. had a not-beloved student teacher. Mrs Philiips, who was seeking
~ her teacher certification Mrs Phillips. | reatized early on, was not partial to me

One day—it was the 1des of March—Mrs Pearcy announced to the class that
Mrs Philiips would be leading us in a lesson There was a professor of education
In the back of the room. Mrs Pearcy explained 1o ohserve Mrs Phitlips—who
soon took her place at the front of the classroom

.’ | == ' "Children.” Mrs Phillips said. "today | am going to teach ycu about contractions
-y - _ . B[ This struck me as a Iittle silly We had learned all about contractions in the third
Fhoto by Terri Glanger grade "Can anyone name a contraction?”

My hand shot into the air
"Bryan ’
"Shan't”
‘Umm. no That's nota word "
Itis, Mrs Phillips! t's a contraction of shall not
‘No. that's not a word Can anyone name a contraction? Craig’
‘Won't”
‘Good. Craig”’
Other pupils started chiming in
"Can't! Isn'tt Doesn't! Shouldn t! Wouldn't! Aren it

"Good children, good! Thase are all contractions—and real words She glanced disapprovingly al me with that
last remark | went silent for the rest of that class. | felt flushed | remember the moment as if it were yesterday

In the corner of the room, | knew. was a huge dictiona ry—as it lurns oul, Webster's Third New International
Dictionary. published in 1961 As soon as class was over. | went to the corner and looked up shan't. There it was
'shan’t Contr Shall not " | heaved the huge tome off its stand and cheerfully approached Mrs Phillips to give her

the good news

She was talking to the professor so | stood by quietly When they finished speaking | said “Look Mrs Phitips! It
18 & word! Shari [ 1s nght here in the dictionary!”

She turned from me and waved her hand behind her back as if to s$hoo me away

http: s abajournal commagazine ‘article/shal | we abandon <hall 72672016
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‘But i'sright here. My enthusiasm melted as she turned back to me and said sternly ‘Bryan Garner, that's not
2 word I'm not iooking at that. Put the dicionary away and go play It's recess now.” So ended orie of the mMos{
mponant lessons of my life—the one that would lgnite my Interest in lexicography [t was also the beginning of my
recognition of an anti-intellectuat sirain in my hometown

WHAT YOUWRE REALLY SAYING

In retrospective fairness, WMrs FPhilips had a point No Americar says $haii! | had heard a television character
use it—the very Enghsh Mr. French in the 1960s series Famidy Affau

Nor do Americans use the positive form shail except in two expressions We shalf overcome and Shsh we 7
Otherwise, this modal verb sn t really a par of normal American Enghsh.

Which brings us to legal English, where shail 1s ubiquitous 1n contracts . statutes oratnances, rules and
regulations inthe ordinary contracl. zlmost Every sentence contains a sha/l The U S Constitution is chock-ful of

shalls

In law school we learn that shaff is ‘mandaiory and mey 1s ‘permissive " There are even statutes enshrining thig
idea !t you don't look closely at shall and its semantic content. those statutory provisions seem to make sense

But let's do look more closely What about laws stating that "No person shall 2 ¥f sha/i means "has g duty o™ or
18 required to ' we have a problem We're negeting a command to do something You're not required to ao n (but,

by imphication. you may if you Iike)

That's plainly not the meaning What is meani is to prohibit altegether—to disallow Hence it should be "No person
may “That s no person is allowed to do this

Confronied with a " No person shall’ provision. courts routinely hold that shall means may In every English-
speaking jurisdiction that | know of—~don't be so shocked—shia/ nas been held to mean may As Justice Rutk
Bader GCinsburg remarked in 2 majonty opinion “though shal generally means must legal wrters sometimes use
Or misuse. shalf to mean should. wili or even may

In the ninth edition of Biack 5 Law Lictionary. | ist five meanings for shal/

shali, vb (bef 12¢} 1 Has a duty to: more broadly. is required to “the requester shall send notice” "notice shall be
sent’” This s the mandatory sense that drafters tyoically intend and that couns typically uphoid. 2 Shoulg (as
often interpreted by courts) "all clasmants shall request mediation 3 May "no person shalf enter the building
without first signing the roster” When negative word such as not or o precedes shall (as in the example in
angled bracket). the word shalf often means may What s being negated is permission. not a requirement 4 VWl
(as a future tense verb) “the corporation shal then have a perioa of 30 days to opject’” & Is entitled io "the
secretary shall be reimbursed for all expenses Only sense 1 1s acceptable under sifici standards of drafiing

in shiorl, shall 1s & chameleon-hued WwWord

For teachers of legal drafurig there are two matn pedagogical approaches 1eday for leaching lawyers and aspiring
lawyers about this word (1) restnict shall to meaning edher "has a duty 10 or 15 required to” (Mmearning that 40 1o
80 percent of the shalls in existing forms will be replaced). or (21 eliminaie shall aliogether on grounds that
lawyers as a group cannot realistically master the semantic subtlehes of the word (meanmng thal 100 percent of
shealls get droppeq)

When | acted as style consultant to the U § Judicral Conference ¢ Standing Cormmittee on Rules of Fraclice and
Procedure beginring iri the 1990¢ the federal udges for whom | waorked expenimented with the first option, bui
selfled on the second Hence whern | revised the ful! sets of cwvil appeilate and cniminai federal rules the shafls
wele dropped Rule 10¢h) of the Federal Rules of Cwil Procedure read like this

Al averments of clair or cefense shali be made in numbered paiagraphs the contents of sach of wihich Shall be
hmited as far s practicable tc a statement of g single set of cifcumstances, and a paragraph may be referred to
Dy nurrber in ait succeeding pleadings Each claim founded Upon @ separate transaction or occurrence and each
deiense other than denials shall be staied 1N ¢ separate count o defense whenever & zeparalion tzcilitates ihe
Clear presertation of the matiers set forth

Blow 1 reads ke ihre

e sowvabatournal com iagasne sricie half s ahundon shiil 7
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A pernty must state its claims or defenses in numbered paragraphs, each limied as far as practicable to 5 single
sel of circumstlances A later pieading may refer by number to a paragraph In an earlier pleading If deoing so
would promaote clanty. each claim founded on a separate transaction or occurrence—and each defense olher than

a dental-—must be stated in & separate count or defense ©

IF YOU MUST BE BOSSY

With onie exception, shia!l has now been purged from all four major sets of federal rules nciuding evigdence

What Is the exception? With Federal Rule of Civil Pracedure S6—the summary judgment rule—the agvisory
commitiee confronted warring factions on whether 2 federal judge must or may award summary judgment Uporn
finding the requisite elements Initially . the rule was promulgated with a may Bul sc much rancor ensued that the
commitiee retreated 1o shaif Il issued 2 note saying. more of less "We're not sure whether this rule is mandatory
Or permissive  so we're reverting to the ambiguous shall Let the courls figure it out”

What about contracts” sn't must a bit bossy-sounding ir the context of a private agreement’y Yes 1t is—unless
it's & take-it-or-leave-it consumer coniract I it's an ordinary bilateral agreement. vill is periectly adequate ' The
partes agree as follows.” the lead-in says and then “Jones will do this Smith will do that ~

The advantage of wiff 15 that nobody-—nobody—misuses this word in any of the myriad ways in which lawyers
misuse shalf Nobody writes will instead of may or should or is entitted ¢ In Amencan English. wilf is the ordinany

verb of proimise

Reflect on how we as a profession landed 1n this semantic snari of shalis in our documenis Here's how |
reconstruct it If you grew up in this country. you grew up without shall as par of your working vocabulary You
encountered shall in some of your reading. but you never used it You did wellin school and ultimately enrolleg in
iaw school, where you were bombarded by shalls m1 statules and confracts. You intuited that shall s "the drafting

vert' thal makes legal mstruments precise

Intact i does the opposite In most legal nstrumentis. shall viclates the presumption of consistency Words are
presumed to have a consistent meaning in clause after clause page afler page Wnich 1s why shall s among the
most heavily ihigated words in the Enghsh language (with hopelessly inconsistent court holdings)

My own practice i1s to delete shalf in ail legal instruments and to replace it with a clearer word more characlenstic
of American Enghsh must will 1s may or the phrase is entitied tc This approach might well please Mrs Phillips,
but shall we consides that factor relevant at ali? No we shan't

Bryan A. Garner is president of LawProse inc and eddor-m-chief of Black s Lave Dictionary He 1s also the author
of Garner's Dictionary of Legal Usage, Garner s Modert Americain Usage and Making Your Case. The At of
Persuading Judges (with Justice Antonin Scaha)
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STATE OF WEST VIRGINIA
WEST VIRGINIA ETHICS COMMISSION
210 BROOKS STREET, SUITE 300
CHARLESTOM WV 25301-1804
(304) 558-0664 - FAX {304) 558-0149
efnics@wyv.gov  www.ethics.wv.qov

August 4, 2016

Mark Gomez

3500 Staunton Avenue, S.E.
Suite 7

Charleston, WV 25304

Dear Mr. Gomez:

Thank you for reviewing the proposed amendments to Title 1568, Series 6 and your

public comments. In response to your comment relating to the definition of the term “relative.”
the Ethics Commission responds as follows.

Summary of Comment: The subsection of the proposed Rule containing the
ant-nepotism provision incorporates the definition of relative from the Ethics Act.

You state, in relevant part, “Today, our community recognizes close and intimate
relationships between persons that may not be considered ‘traditional’ family
members under the law.” You encourage the Legisiative Rule Making Review
Committee to consider expanding the definition of relative to include step-
brothers, half-sisters and persons who are raised together.

Response: The Ethics Commission declines to make the proposed change.

The Ethics Commission incorporated the definition of “relative” into the Rule
directly from the Ethics Act. See W.Va. Code § 6B-1-3(l). As this term is defined
in the Code, the Ethics Commission does not have authority to re-define this term
in the proposed Legislative Rule.

Thank you for your comment.
Very truly yours,

Robert J. Wolfe, Chairperéon
WYV Ethics Commission

RJW/tmk



STATE OF WEST VIRGINIA
WEST VIRGINIA ETHICS COMMISSION
210 BROOKS STREET, SUITE 300
CHARLFSTON WV 25301-1804
(304) 558-0644 - FAX (304) 558-2169
ethicsa@wyv.gov  www.ethics,wv.gov

August 4, 2016

Mark Gomez

3500 Staunton Avenue, S.E.
Suite 7

Charleston, WV 25304

Dear Mr. Gomez:

Thank you for reviewing the proposed amendments to Title 158, Series 6 and your
public comments. In response to your comment about the language in the proposed
revised Rule relating to the use of an independent third party, the Ethics Commission
responds as follows.

Summary of Comment: The comment states the amendments, “Twiill
allow public officials to hire their relatives and roommates as long as they
get socmeone else ‘involved’ with the decision.”

The comment states the Rule does not include a definition of independent
third party.

The comment states the phrase “Notwithstanding the limitations in this
subsection” should not be used.

Response: The Ethics Commission accepts the recommendation
requesting it to further define what constitutes an independent third party.
The Ethics Commission declines to accept the remaining proposed
changes.
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Hiring of relatives and independent third party:

The comment expresses a concern that the Rule authorizes public officials
to hire relatives. The Ethics Act does not ban nepotism. Hence, the Rule
may not impose legal restrictions which are not within the scope of the
authorizing statutory authority, i.e., the Ethics Act.

In regard to the definition of the term “independent,” the dictionary defines
it, In relevant part, as follows: “not subject to another's authority or
jurisdiction; autonomous; free” independent. (n.d.).“ Dictionary.com
Unabridged. Retrieved June 22, 2016, from Dictionary.com website
http /iwww . dictionary . com/browse/independent. The Ethics Commission
believes the commonly accepted and common law definition of the term
‘Independent” is sufficient and that there is no need to define a commonly
used term in the Rule. However, in response to the comment, the
Commission will revise the Rule to restrict public officials from using a
subordinate as their “independent third party” in hiring and personnel
matters involving relatives.

Use of word “notwithstanding”

In regard to the use of the term “notwithstanding,” the Ethics Commission
states this word is a proper conjunction to use. See definition of
"notwithstanding.” Dictionary.com. Dictionary.com Unabridged. Random
House, Inc. {accessed July 18, 2016).

The term "notwithstanding” is used to incorporate exceptions to the general
rule. The exceptions are similar to the exceptions incorporated when the
Rule was adopted in 1992. The exceptions presumably were originally
incorporated to recognize that, at times, at the county or local governmental
level, certain elected officials may not be able to entirely remove themselves
from personnel matters as they may not lawfully delegate certain powers of
their office.

For example, if two sisters work in the county clerk’s office, and one is
elected as county clerk, the elected county clerk may not show favoritism to
her sister. The elected county clerk must involve others in decisions directly
affecting her sister. The Rule recognizes that the elected county clerk may
not be able to delegate all decision-making power because she is statutorily
charged with the day-to-day administration of the office. Nevertheless, the
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Rule imposes limitations to ensure that Independent third parties are
involved in decisions affecting the employment and working conditions of

relatives of public officials.

For these reasons, the Commission declines to eliminate the exceptions to
the general rule.

Thank you for your comments.

Very truly yours,

g . /o

Robert J. WOlf,e’;Chairpeéon
WYV Ethics Cotrimission

RJW/tmk



STATE OF WEST VIRGINIA
WEST VIRGINIA ETHICS COMMISSION
210 BrROOKS STREET, Suine 300
CHARLESTOM WV 25301-1804
(304) 558-0664 - FAX (304) 558-2169
ethicsawv.gov  www . ethics. wv.gov

August 4, 2016

Mark Gomez

3500 Staunton Avenue, S.E.
Suite 7

Charleston, WV 25304

Dear Mr. Gomez:

Thank you for reviewing the proposed amendments to Title 158, Series 6 and your
public comments. In response to your comment relating to requiring new hires in state or local
government to disclose whether they have relatives employed in government positions, the
Ethics Commission responds as follows.

Summary of Comment: The comment reads, in relevant part, “It is
unacceptable that an unlawfully hired relative/roommate of the public official
would be allowed to remain in the government position. As a condition of
employment, new hires should be required to list any and all relatives that are
employed in government positions. Omissions and nondisclosure of this
information should merit suspension during the investigation and termination
without benefits, if confirmed.”

Response: The Ethics Commission declines to accept the proposed change.
The Commission does not have authority to incorporate language which exceeds
the scope of the Ethics Act. Certain elected officials, including county and state
officials, must file financial disclosure statements. One required disclosure is that
they must list: “The name and business address of any child or step-child who is
eighteen years or older and employed by state, county or municipal government.”
W .Va. Code §6B-2-7(12). This existing statutory requirement, in part, addresses
the concern raised in your comment.

Thank you for your comment.
Very truly yours,

//? /j 7= ///f»f{

Robert J. Wol-fe Chairperson
WV Ethics Commission

RJW/tmk



