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ADMINISTRATIVE LAW DIVISION L IRGI A LGRL TRRY OF AT

FORM 3 - NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE AND FILING WITH THE
LEGISLATIVE RULE-MAKING REVIEYW COMNDNIITTEE

AGENCY E thics Commission
RULE TYPE Legislative AMENDMENTTO EXISTINGRULE  Yes TITLE-SERIES 1538-
RULE NAME Private Gain 06

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC

COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE FOR
THEIR REVIEW.

BY CHOOSING 'YES', [ ATTEST THAT THE PREVIOUS STATEMENTS ARE TRUE AND CORRECT.

Yes
Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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FORM 16 - LEGISLATIVE QUESTIONNAIRE (Page 1)

AGENCY E thics Commission
RULE TYPE Legislative AMENDMENTTO EXISTINGRULE  Yes TITLE-SERIES 1538-
RULE NAME Private Gain 06

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

PRIMARY CONTACT
Theresa M. Kirk

210 Brooks Street

Suite 300

Charleston . STATE ZIP

SECONDARY CONTACT

Ellen M. Bnggs

210 Brooks Street

Suite 300

Charleston, STATE SECONDARY ZIP SECONDARY

Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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AGENCY E thics Commission
RULE TYPE Legislative AMENDMENTTO EXISTINGRULE  Yes TITLE-SERIES 1538-
RULE NAME Private Gain 06

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

AUTHORIZING STATUTE(S) CITATION
W.Va. Code § 6B-2-2(a) and § 6B-2-3(b)

DATE FILED IN STATE REGISTER WITH NOTICE OF HEARING OR PUBLIC COMMENT PERIOD
Tuesdayv, Mayv 17, 2016

WHAT OTHER NOTICE, INCLUDING ADVERTISING, DID YOU GIVE OF THE HEARING?

The Ethics Commission posted the Notice of Comment Period on its website. It also sent a copy of the
proposed Rule to the following entities and persons: W.Va. Virgima Association of Counties, W.Va. County
Commissioners' Association, W.Va. Municipal League, W.Va. State Auditor, W.Va. Sheniff's Association,
W.Va. Division of Personnel and W.Va. School Board Association.

DATE OF PUBLIC HEARING(S) OR PUBLIC COMMENT PERIOD ENDED
Thursdayv, June 16, 2016

Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.

IR IHIIHIIIIIIHII AVTRCTER R TN

Title-Series: 158- Rule Id: 12114 Document: 23833




WEST VIRGINIA
&  SECRETARY OF STATE

NATALIE E. TENNANT

ckFILLED

8/23/2016 9:55:59 AM

ADMINISTRATIVE LAW DIVISION L IRGI A LGRL TRRY OF AT
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AGENCY E thics Commission
RULE TYPE Legislative AMENDMENTTO EXISTINGRULE  Yes TITLE-SERIES 1538-
RULE NAME Private Gain 06

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

ATTACH LIST OF PERSONS WHO APPEARED AT HEARING, COMMENTS RECEIVED,
AMENDMENTS, REASONS FOR AMENDMENTS.

Attached

DATE YOU FILED IN STATE REGISTER THE AGENCY APPROVED PROPOSED LEGISLATIVE RULE
FOLLOWING PUBLIC HEARING: (BE EXACT)

Tuesdayv, August 23, 2016

Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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FORM 16 - LEGISLATIVE QUESTIONNAIRE (Page 3)

AGENCY E thics Commission
RULE TYPE Legislative AMENDMENTTO EXISTINGRULE  Yes TITLE-SERIES 1538-
RULE NAME Private Gain 06

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

IF THE STATUTE UNDER WHICH YOU PROMULGATED THE SUBMITTED RULES REQUIRES
CERTAIN FINDINGS AND DETERMINATIONS TO BE MADE AS A CONDITION PRECEDENT TO THE
PROMULGATION. GIVE THE DATE UPON WHICH YOU FILED IN THE STATE REGISTER A NOTICE
OF THE TIME AND PLACE OF A HEARING FOR THE TAKING OF EVIDENCE AND A GENERAL
DESCRIPTION OF THE ISSUES TO BE DECIDED.

Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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AGENCY E thics Commission
RULE TYPE Legislative AMENDMENTTO EXISTINGRULE  Yes TITLE-SERIES 1538-
RULE NAME Private Gain 06

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

DATE OF HEARING OR COMMEXNT PERIOD

ON WHAT DATE DID YOU FILE IN THE STATE REGISTER THE FINDINGS AND DETERMINATIONS
REQUIRED TOGETHER WITH THE REASONS THEREFOR?

ATTACH FINDINGS AND DETERMINATIONS AND REASONS
None

BY CHOOSING 'YES', [ ATTEST THAT THE PREVIOUS STATEMENTS ARE TRUE AND CORRECT.

Yes
Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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FORM 1] -- FISCAL NOTE FOR PROPOSED RULES (Page 1)

AGENCY E thics Commission
RULE TYPE Legislative AMENDMENTTO EXISTINGRULE  Yes TITLE-SERIES 1538-
RULE NAME Private Gain 06

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

PRIMARY CONTACT
Theresa M. Kirk

210 Brooks Street

Suite 300

Charleston . STATE ZIP

SECONDARY CONTACT

Ellen M. Bnggs

210 Brooks Street

Suite 300

Charleston, STATE SECONDARY ZIP SECONDARY

Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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FORM 1] -- FISCAL NOTE FOR PROPOSED RULES (Page 1)

AGENCY E thics Commission
RULE TYPE Legislative AMENDMENTTO EXISTINGRULE  Yes TITLE-SERIES 1538-
RULE NAME Private Gain 06

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

SUMMARIZE INACLEAR AND CONCISE MANNER WHAT [MPACT THIS MEASURE WILL HAVE ON
COSTS AND REVENUES OF STATE GOVERNMENT.

Ther Ethics Commission does not anticipate that this Rule will impact the costs or revenues of state
government.

Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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FORM 1] -- FISCAL NOTE FOR PROPOSED RULES (Page 2)

AGENCY E thics Commission
RULE TYPE Legislative AMENDMENTTO EXISTINGRULE  Yes TITLE-SERIES 1538-
RULE NAME Private Gain 06

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

FISCAL NOTE DETAIL -- SHOW OVER-ALL EFFECTIN ITEM 1 AND 2 AND, INITEM 3, GIVE AN
EXPLANATION OF BREAKDOWXN BY FISCAL YEAR, INCLUDING LONG-RANGE EFFECT.

Effect Of Proposal Current Increase/Decrease  NextIncrease/Decrease Fiscal Year (L pon

{use ' - ") (use ' - ") Full Implementation)
ESTIMATED o o ©
TOTAL COST
PERSONAL SERVICES © e ©
CLRRENT EXPENSES o © °
REPAIRS AND ) e ©
ALTERATIONS
ASSETS © o ©
OTHER © o ©
ESTINATED ) ) =)
TOTAL REVENUES

Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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AGENCY E thics Commission
RULE TYPE Legislative AMENDMENTTO EXISTINGRULE  Yes TITLE-SERIES 1538-
RULE NAME Private Gain 06

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

2. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT) PLEASE INCLUDE
ANY INCREASE OR DECREASE IN FEES IN YOUR ESTIMATED TOTAL REVEXNUES.

As addressed below, the estimated costs and revenues are valued at zero as the staff resources needed to
educate public servants about the Rule should be de minimis.

Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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FORM 1] -- FISCAL NOTE FOR PROPOSED RULES (Page 4)

AGENCY E thics Commission
RULE TYPE Legislative AMENDMENTTO EXISTINGRULE  Yes TITLE-SERIES 1538-
RULE NAME Private Gain 06

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

PLEASE IDENTIFY ANY AREAS OF VAGUENESS, TECHNICAL DEFECTS, REASONS THE PROPOSED
RULE WOULD NOT HAVE A FISCAL IMPACT, AND ORANY SPECIAL ISSUES NOT CAPTURED
ELSEWHERE ON THIS FORM.

The proposed Rule will have a de minimis fiscal impact. The Ethics Commision will educate public
servants about changes to the Rule. This task should only require a hmited amount of staff time and
agency resources.

BY CHOOSING 'YES', [ ATTEST THAT THE PREVIOUS STATEMENTS ARE TRUE AND CORRECT.

Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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FORM 12 -- BRIEF SUMMARY AND STATEMENT OF CIRCUMSTANCES (Page 1)

AGENCY E thics Commission
RULE TYPE Legislative AMENDMENTTO EXISTINGRULE  Yes TITLE-SERIES 1538-
RULE NAME Private Gain 06

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

SUMMARIZE INACLEAR AND CONCISE MANNER CONTENTS OF CHANGES IN RULE AND
STATEMENT OF CIRCUMSTANCES REQUIRING THE RULE.

In 2015 the Legislative Rule-Making Review Committee reviewed this Rule for purposes of
determining whether it should be repealed or revised. The Rule became effective in 1992
and has not been amended since that time.

The Ethics Commission determined that the Rule should not be repealed. The Commission
found that amendments were necessary to more concisely define the limitations on
nepotism, to expressly incorporate the existing rule of law that public agencies may
impose stricter standards than the standards imposed by the Ethics Act and to make

technical changes.

BY CHOOSING 'YES', [ ATTEST THAT THE PREVIOUS STATEMENTS ARE TRUE AND CORRECT.

Yes
Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.

IR IHIIHIIIIIIHII AVTRCTER R TN

Title-Series: 158- Rule Id: 12114 Document: 23833
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TITLE 158
LEGISLATIVE RULE
WEST VIRGINIA ETHICS COMMISSION

SERIES 6
USE OF OFFICE FOR PRIVATE GAIN, INCLUDING NEPOTISM

§ 158-6-1. General Provisions.

1.1. Scope. -- Fhese legislative rules ectablich the ouidelines concerning private gainfor percor

covered—-by-the W/ GovernmentalEthies—Act: This legislative rule establishes guidelines relating to the

private gain provisions in the Ethics Act.

1.2. Authority. -- W. Va. Code § 6B-2-5(b) and W. Va. Code § 6B-2-2(a).

1.3. Filing Date. -- AprH=20-—100-L

1.4. Effective Date. -- e300

1.5 Sunset Date. --

§ 158-6-2. Exceptions to Using Office for Private Gain.

2.1. The performance of certain acts does not constitute a public official's or public employee's improper
use of office for private gain if Hreyperferm he or she performs:

2.1.a. usual and customary duties associated with the office or position, ef
2.1.b. services relating to the advancement of public policy goals, or

2.1.c. constituent services without compensation.

2.2. A public official acting in his or her capacity as a public official may make an inquiry for information
on behalf of a constituent provided that no fee, reward; or other thing of value is directly or indirectly

accepted by the public official. The provisions of this subsection skaH do not apply to a public official acting
In his or her private capacity.

2.3, When oyl

(—constdered-performing ustaland-customary-dutiesassoctated-with-thepersorsofffcer When the job
responsibilities of a public official or public employee include out-of-state travel to attend seminars or to
inspect certain facilities or products on behalf of his or her public agency, these activities constitute the usual

and customary duties associated with the public official or public employee’s office or position if there is a
legitimate government reason for the travel.

§ 158-6-3. Nepotism.
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3.1. As used in this section, the term "nepotism" means favoritism shown or patronage granted in
employment or working conditions by a public official or public employee to relatives or cehabHatirasexuat

pa-r—t-ﬁepspersons with whom the publlc official or pubhc emplovee remdes m—emp@y—men—t—me—t—tepswﬁheu-t

3.2. LRelativec” are definad ac 4

, , - - , , ="Relative” means spouse, mother, father, sister,

brother, son, daughter, srandmother, srandfather, grandchild, mother-in-law, father-in-law, sister-in-law,
brother-in-law, son-in-law or daughter-in-law.

il . - - L ol - alk ol - il - . ol T ol - ol T il B - - .

3.3. A public official or employee may not influence or attempt to influence the employment or working
conditions of his or her relative or a person with whom he or she resides.

3.4. Apublicagency, including its officials and employees, mustadminister the employment and working
conditions of a relative of a public employee or a public official or a person with whom the public official or
emplovee resides in an impartial manner.
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3.4.a. To the extent possible, a public official or public employee may not participate in decisions
affecting the employment and working conditions of his or her relative or a person with whom he or she
resides. If he or she is one of several people with the authority to make these decisions, others with
authority shall make the decisions.

3.4.b. A public official or public emplovee may not directly supervise a relative or a person with
whom he or she resides. This prohibition includes reviewing, auditing or evaluating work or taking partin
discussions or making recommendations concerning employment, assisnments, compensation, bonuses,
benefits, discipline or related matters. This prohibition does not extend to matters affecting a class of five or
more similarly situated employees.

3.4.c. Notwithstanding the limitations in this subsection, if a public official or public employee must
participate in decisions affecting the employment, working conditions or supervision of the public official or
public emplovee’s relative or a person with whom the public official or public employee resides, then:

3.4.c.1. An independent third party shall be involved in the process. A public official or public
emplovee may not use a subordinate for the independent third party unless it is an elected public official
who may not lawfully delegate the powers of his or her office, e.q,, county assessor or county clerk: and,

3.4.c.2. The public official or employee shall exercise his or her best objective judgment in making
the decision, and be prepared to justify his or her decision.

3.5. A public official may not vote on matters affecting the employment or working conditions of a
relative unless the relative is a member of a class of persons affected. A class shall consist of not fewer than
five similarly situated persons. For a public official’s recusal to be effective, he or she must excuse him or
herself from participating in the discussion and decision-making process by physically removing him or

herself from the room during the period, fully disclosing his or her interests and recusing him or herself from
voting on the issue.

3.6. Certain county public officials and local board of education officials and employees are subject to the
stricter limitations in W.Va. Code § 61-10-15. Other provisions in the Code or a public agency’'s own palicies,
rules, regulations, ordinances or charters may further limit or prohibit the hiring of a relative or a person
with whom a public official or emplovyee resides.

§ 158-6-4. Use of "Subordinate" for Private Gain.

4.1. After work hours - Public officials and public employees skat may not use subordinate employees
for their private gain or that of another person as an implied or express condition to their continued
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employment. An example of prohibited conduct would be a public official requiring a subordinate employee
to perform personal errands for the official in order to maintain his or her public employment.

4.2. During work hours - Public officials and public employees skat may not use subordinate employees
during work hours to perform private work or provide personal services for their benefit or that of another
person . An example of #kis prohibited conduct would be a public employee supervisor requiring state
employees to repair a garage or pave a driveway for the supervisor during work hours. This subsection does
not apply to de minimis work or services.

§ 158-6-5. Use or Removal of Government "Property."«

5.1. Removal - Public officials and public employees skal may not remove government property from
the woerk—ptace workplace for their private benefit or that of another person.

5.2. Improper Use - Public officials and public employees skalk may not use government property for
personal projects or activities that result in private gain.

5.3. This sebseettern section does not apply to the de minimis use of government property.

§ 158-6-6. Kickbacks.

It is unlawful for a public official or public employee to accept ary money or a thing of value from any
person for providing business or other benefits to that person through the public official's or public
employee's governmental agency or as a result of his or her influence and control.

§ 158-6-7. Bribes.

It is unlawful for a public official or employee to receive money or ar a thing of value from any person
for the purpose of influencing or persuading the official to perform his duties in a manner to benefit saehk the
person.

& 158-6-8. Private Work During Public Work Hours.

Full-time appointed public officials and part-time and full-time public employees may not receive private
compensation for performing private work during public work hours. This section skatl does not apply tode
minimis private work.

§ 158-6-9. Exemption Categories.

Certain public officials or public employees bring to their respective offices or employment their own
personal prestige, their intelligence, education, experience, skills and abilities, or other personal gifts or
traits. In many cases, these persons bring a personal prestige to their office or employment which inures to
the benefit of the state and its citizens. These public officials and employees may apply to the Ethics
Commission for an exemption from the limitations in W.Va. Code § 6B-2-5(b). The Ethics Commission may
grant an exemption if it finds:FrereguHemenisto-obtathar-exempiieorahd-aveid-Hhpropery-dsHrathel
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a- 9.1. #he The public office held or the public employment engaged in is not such that it would
ordinarily be available or offered to a substantial number of the citizens of this state;

b- 9.2. ¥he The office held or the employment engaged in Is such that it normally or specifically
requires a person who possesses personal prestige; and

&- 9.3. ke The person's employment contract or letter of appointment provides or anticipates that
the person will gain financially from activities which are not a part of his or her office or employment.

§ 158-6-10. Other limitations.

The Ethics Act sets a minimum standard of conduct. When the Lesgislature or a public asency impose
stricter standards, then public officials and public employees must comply with the stricter standards.




