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Notice of Agency Adoption

Legislative Rule: Properties purchased by individuals at Delinquent and
Nonentered Land Sales who fail to meet the requirements to
secure a deed shall again be subject to sale under §11A-3-45
and §11A-3-48 of the code of West Virginia.

The above titled legislative rule constitutes the official rule adopted by the Diviston of

County Collections in the State Auditor's Office on the 30th day of November, 1994, and filed

pursuant to law in the office of the Secretary of State, State of West Virginia.

Glen B. Gainer, IIF—"
Stafe Auditor and
Commuissioner of Delinquent and Nonentered Lands

S e JUdr ]
G. Russell Rollysori-Jr. e
Director, County Collections Division
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Entered




State Auditor
Title 155
Series 1

FACTS AND CIRCUMSTANCES CONSTITUTING EMERGENCY

There is an immediate need for the emergency rule allowing the properties purchased by
individuals at Delinquent and Nonentered Land Sale who fail to meet the requirements to secure a
deed set forth in §11A-3-52 of the code of West Virginia to again be subject to sale pursuant to
§11A-3-45 and §11A-3-48. The need for this rule is a direct result of the changes that were made
in the law by the adoption of H. B. 4043. This is evident in the number of properties purchased by
individuals who failed to meet the requirements to secure a deed. This creates a situation in which
those individual properties remain in a state of uncertainty. §11A-3-52 of the code of West Virginia
states that for failure to meet the requirements for securing a deed, the purchaser shzall lose all the
benefits of his or her purchase. Unlike the Sheriff's tax sale, in the Deputy Comrmnissioner's tax sale
there is no requirement that the minimum bid be in the amount of taxes, interest and charges due on
the date of the sale. In most cases that amount will not be achieved at a Deputy Commissioner's
Sale. Thus it cannot be said that a purchaser is paying the taxes and therefore the property should
revert back to the former owner should the purchaser fail to secure a deed. Furthermore, §11A-3-56
of the code of West Virginia states that an owner of or any other person who was entitled to pay the
taxes on, any real estate for which a tax lien thereon was purchased by an individual, may redeem
at any time before a tax deed is issued. Therefore, if the purchaser loses all rights for failure to meet
the requirements of securing a deed, for whatever reason, and if the property can still be redeemed
up to a time where a tax deed is issued, what would then be the status of this property under H.B.
40437 That is the precise reason that this emergency rule is required. This rule proposes that
properties that fall under this category shall be again subject to sale under §11A-3-45 and §11-3-48
of the code of West Virginia. Failure to address this rule in a favorable light will result in individual
counties losing much needed tax revenue by not making the properties tax producing more quickly
and create a nightmare for title attorneys. As stated in §11A-3-1 of the code of West Virginia in the
Declaration of Legislative Purpose and Policy for H.B. 4043:

"... One of the purposes of this article is to provide for the transfer of
delinquent and nonentered lands to those more responsible to, or
better able to bear, the duties of citizenship than were the former
owners."

§11A-3-33 of the code of West Virginia empowers and requires the "Auditor to administer
and carry into execution the laws with reference to delinquent and nonentered lands. The Auditor
on behalf of the state shall have power to hold and manage such lands and to exercise all other
powers incident to the powers and duties conferred upon by this article."




For the foregoing reasons, this proposed Legislative rule is necessary for the immediate
preservation of public welfare and to prevent substantial harm to the public interest.

The sole purpose of this rule is to allow the Deputy Commissioners of Delinquent and
Nonentered Lands to make those properties that individual purchased at Delinquent and Nonentered
Land Sale, but fail to meet the requirements for securing a deed, again subject to sale under §11A-3-
45 and §11A-3-48 of the code of West Virginia,




APPENDIX B
FISCAL NOTE FOR PROPOSED RULE
Rule Title: Progerties purchased by individuals at Delinguent and Nonentered Land

Sales who fail to meet the requirements to secure a deed shall be subject to
sale under §11A-3-45 and §11A-3-48 of the code of W.V.

Type of Rule: X Iegislative Interpretive Procedural
Agency: Division of County Collections

State Auditor's Office
Address: Building I, Room W-212

1900 Kanawha Boulevard, East
Charleston, WV 25305

1. Effect of Proposed Rule ANNUAL FISCAL NOTE
Increase Decrease | Current Next Thereafter
3 8 $ 3 $
Estimated Total Cost
Personal Services N/A N/A N/A N/A N/A

Current Expense

Repairs and Alterations

Eguipment
Other

2. Explanation of above estimates:

This rule is a revenue enhancement with no increase in cost to the Auditor's Office.




3. Objective of these rules:
To better serve the citizens of West Virginia.

4. Explanation of overall economic impact of proposed rule:
A, Economic Impact on State Government.

Monies that received by the State Auditor’s Office as a result of this rule will be
credited to the proper accounts in accordance with §11A-3-64 of the code of W.V.

B. Economic Impact on Political Subdivision; Specific Industries; Specific groups
of citizens.

The Sheriff and Treasurer of the Counties will receive their portion of the proceeds
of the Deputy Commissioners' sales on the first sale, as well as, the second sale or
redemption, as a result of this rule. Out of the Sheriff's portions of the proceeds
monies will go to the proper accounts in accordance with §11A-3-64,
In addition this rule will make the property tax producing sooner.

C. Economic Impact on Citizens/Public at Large.

It will allow individuals to purchase property more quickly.

Date: =3¢~ 74

Signature of Agency or Authorized Representative

LT

Gle . Gainer,- I

State Auditor

and

Commissioner of Delinguent and Nonentered Lands




DATE: Novembexr 3¢, 19494

TO!:

LEGISLATIVE RULE-MAXING REVIEW COMMITTEE

FROM: Glen B Gadnen, 11T, State Audioxn

Properties purchased by inviduals at Delingueni

EMERGENCY RULE TITLE: and Nonentered Land Salesd who fail Zo meel Zhe
requinements Zo secune a deed ZRall bDe dubjeck Xo 3alg Unaor §ITA-3-45
1---naxxro£-Ftltng-and 11A-3-48 agadin cf Zhe Code of weéi Virgdinia

2.

3.

Date of Fifing: November 30, 1994
Statutory authority for promulgating emergency rule:

WV Code 3114A=-3-33: Stafe Human Richt Commissior v Pauley
212 § E 24 77 (1975}

Date of £filing of proposed legisiative rulet Novembexr 30, 1994

Does the emergency rule adopt new language or does it
amend or appeal a current legislative rule?

No

"Has the same or similar emergency rule previoully baen

filed and expired?

No

State, with particularity, those facts and circumstances
which make the emergency rule necessary for the immediate
preservation of public peace, health, safety or welfare.

See Attached Sheex
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8. State, with particularity, those facts and circumsta
which make the emergency rule necessary to prevent :Sg:
stantial harm to the public interest. :

See Attached Sheet




§155-1-1.

1.L

1.2.

1.3.

1.4.

§155-1-2.

2.5

2.2.

TITLE 155

EMERGENCY LEGISLATIVE RULE

STATE AUDITOR

COUNTY COLLECTIONS DIVISION

SERIES 1

PROPERTIES PURCHASED BY INDIVIDUALS AT
DELINQUENT AND NONENTERED LAND SALES WHO
FAIL TO MEET THE REQUIREMENTS TO SECURE A
DEED SHALL BE AGAIN SUBJECT TO SALE UNDER §11A-
3-45 AND §11A-3-48 OF THE CODE OF WEST VIRGINIA

General,

Scope

Authority

Filing Date

Effective Date

This legislative rule establishes that properties purchased by
individuals at Delinquent and Nonentered Land Sales, who
fziled to meet the requirements to secure a deed shall be again
subject to sale under §11A-3-45 and §11A-3-48 of the code

of West Virginia.

W.V. Code §11A-3-33; State Human Rights Commissi
Pauley, 212 S.E.2d 77(1975).

Properties purchased by individuals at Delinquent and Nonentered Land Sales
who fail to meet the requirements to secure a deed shall be again subject to sale
pursuant to §11A-3-45 and §11A-3-48 of the code of West Virginia.

When individual purchase properties at Delinquent and Nonentered Land Sales and
fail to meet the requirements set forth in §11A-3-52 of the code of West Virginia to
secure a deed, the property shall be again subject to sale under §11A-3-45 and §11A-

3-48.

Any sale conducted under this rule must comply with all provisions in §11A-3-45
and §11A-3-48 of said code.




WILLIAM H. HARRINGTON
Chiet of Staff

JUDY COQOPER

KEN HECHLER
Director, Administrative Law

Secratary of Stata
MARY P. RATLIFF

DONALD R. WILKES

Daputy Secretary of Stats g

A. RENEE COE STATE OF WEST VIRGINIA

Deputy Secretary of State SECRETARY OF STATE Director, Corporations

CATHERINE FREROTTE Building 1, Suite 157-K {Plus ali ths velunteer

Exscutive Assistant 1900 Kanawha BIVd., East help we can get}
Charleston, WV 28308-077¢C FAX: (304) 558-0800

Telephore: (304) 5586000
Carporations: {304) 558-8000
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AGENCY: Auditor's Office
New Rule, Series 1 Properties purchased by individuals at delinguent and

RULE:
nenentered land sales who fail to meet the requirements to secure a deed
shall be again subject o sale under §11A-3-45 and §11A-3-4 of the Code

of West Virginia
DATE FILED AS AN EMERGENCY RULE: November 29, 1994

DECISION NO. 2-85

Following review under WV Code 29A-3-15a, it is the decision of the Secretary of State
that the above emergency rule be disapproved. A copy of the complete decision with

required findings is available from this office.

ol Fhodr,.

KEN HECHLER
Secretary of State




WILLIAM H, HARRINGTON
Chief of Staff

KEN HEGHLER
Secralary of State

JUDY COOPER
Ciractar, Administrative Law

MARY £, RATLIFF
Dapuly Secrotary of State

A. RENEE COE STATE OF WEST VIRGINIA ’ DONALD R. WILKES
Deputy Secrotary of Stat Direcior, Comporati
o SECRETARY OF STATE e bemersens
CATHERINE FRERCTTE Building 1, Suite 157-K (Plus 2l the voluniser
Executiva Assistant 1800 Kanawha Blvd., East halp wa can gat)
Telaghons: (304) 558-6000 - -- Charlaston, WV 25305-0770 FAX: (304) 558-0900

Corporations: (304) 558-8000

EMERGENCY RULE DECISION
{ERD 2-985)

AGENCY: Auditor's Office

RULE: New Rule, Series 1, Properties purchased by individuals at
delinquent and nonentered land _sales who fail to meet the
requirements to secure a deed shall be again subject to sale under
£11A-3-45 and §811A-3-4 of the Code of West Virginia

FILED AS AN EMERGENCY RULE: November 29, 1984

par. 1 The State Auditor's Office (Auditer) has filed the abeove new rule as an
emergency rule.

par. 2 West Virginia Code 28A-3-15a requires the Secretary of State to review all
emergency rules filed after March 8, 1888. This review requires the Secretary
of State to determine if the agency filing such emergency rule: 1) has complied
with the procedures for adopting an emergency rule; 2) exceeded the scope of
its statutory authority in promulgating the emergency rule; or 3) can show that
an emergency exists justifying the promulgation of an emergency rule.

par. 3 Fellowing review, the Secretary of State shall issue a decision as to whether or
not such an emergency rule should be disapproved [(29A-3-15a(b)].

par. 4 (A) Procedural Compliance: WV Code 29A-3-15 permits an agency to adopt,
amend or repeal, without hearing, any legislative rule by filing such rule,
along with a statement of the circumstances constituting the emergency,
with the Secretary of State and forthwith with the Legislative Rule-Making
Review Committee (LRMRC).

par. 5 If an agency has accomplished the above two required filings with the
appropriate supporting documents by the time the emergency rule decisicn is
issued or the expiration of the thirty-five day review period, whichever is sooner,
the Secretary of State shall rule in favor of procedural compliance.

par. 6 The Auditor filed this emergency rule with supporiing documents with the
Secretary of State November 29, 1994 and with the LRMRC November 29, 1994.




par.

par.

par.

par.

par.

par.

10

11

12

It is the determination of the Secretary of State thai the Auditor has complied
with the procedural requirements of WV Code §29A-3-15 for adoption of an
emergency rule.

(B) Statutory Authority -- WV Code §11A-3-33 reads:

The state auditor shall ex officio be state conunissioner of delinquent and nonentered
lands. The term "auditor'" whenever used in this chapter in connection with
delinquent, nonentered, escheated or waste and unappropriated lands, shall be
construed to refer to the auditor in his capacity as state commissioner of delinquent
and nonentered lands.

The audifor is empowered, and it shall be his duty, through the land department in
hiis office, to administer and carry into execution the laws with reference fo such
lands. The auditor on behalf of the state shall have power to hold and manage such
lands, and to exercise all other powers incident to the powers and duties conferred
upon him by this article.

[t is the determination of the Secretary of State thai the Auditor has not
exceeded its statutory authority in promulgating this emergency rule.

(C) Emergency -- WV Code 29A-3-15(g) defines "emergency” as follows:

(g} For the purposes of this section, an emergency exists when the promulgation of
a rule is necessary for the immediate preservation of the public peace, health, safety
or welfare or is necessary to comply with a time limitation established by this code
or by a federal statute or regulation or to prevent substantial harm to the public
interest,

There are essentially three classes of emergency broadly presented with the
above provision: 1) immediate preservation; 2) time limitation; and 3) substantial
harm. An agency need only document to the satisfaction of the Secretary of
State that there exists a nexus between the proposal and the circumstances
creating at least one of the above three emergency categories.

The facts and circumstances as presented by the Auditer are as follows:

There is an immediate need for the emergency rule allowing the properiies
purchased by individuals at delinquent and nonentered land sale who fail to meet
the requirements to secure a deed set forth in §11A-3-52 of the code to again
be subject to sale pursuant to §11A-3-45 and §11A-3-48. The need for this rule
is a direct result of the changes that were made in the law by the adoption of
H.B. 4043, This is evident in the number of properties purchased by individuals
who failed to meet the requirements to secure a deed. This creates a situation
in which those individual properties remain in a state of uncertainty. §11A-3-52
of the code states that for failure to meet the requirements for securing a deed,




par. 13

the purchaser shall lose all the benefits of his or her purchase. Unlike the
Sheriff's tax sale, in the Deputy Commissioner's tax sale there is no requirement
that the minimum bid be in the amount of taxes, interest and charges due on the
date of the sale. [n most cases that amount will not be achieved at a Deputy
Commissioner’s Sale. Thus it cannot be said that a purchaser is paying the
taxes and therefcre the property should revert back to the former owner should
the purchaser fail to secure a deed. Furthermore, §11A-3-56 of the code states
than an cwner of, or any other person who was entitled to pay the taxes on, any
real estate for which a tax lien thereon was purchased by an individual, may
redeem at any time before a tax deed is issued. Therefore, if the purchaser
loses all rights for failure to meet the requirements of securing a deed, for
whatever reason, and if the property can still be redeemad up to a time where
a tax deed is issued, what would then be the status of the property under HB
404037 That is the precise reason that this emergency rule is required. This
rule proposes that properties that fall under this category shall be again subject
to sale under §11A-3-45 and §11-3-48 of the code. Failure to address this rule
in a favorable light will result in individual counties losing much needed tax
revenue by not making the properties tax producing more guickly and create a
nightmare for title attorneys. As stated in §11A-3-1 of the code in the declaration
of Legislative purpose and policy for HB 4043.

"One of the purposes of this article is to provide for
the transfer of delinquent and nonentered lands to
those more responsible to, or better able to bear, the
duties of citizenship then were the former owners."

§11A-3-33 of the code empowers and requires the "Auditor to administer and
carry into execution the laws with reference to delinquent and noneniered lands.
The Auditor on behalf of the state shall have power to hold and manage such
lands to exercise all other powers incident to the powers and duties conferred
upon by this article.”

For the foregoing reasons, this proposed Legislative rule is necessary for the
immediate preservation of public welfare and io prevent substantial harm to the
public interest.

The sole purpose of this rule is to allow the Deputy Commissioners of delinquent
and nonentered lands to make those properties that individual purchased at
delinquent and nonentered land sale, but fail to meet the requirements for
securing a deed, again subject to sale under §11A-3-45 and §11A-3-48 of the
code,.

It is the determination of the Secretary of State that this proposal is more of an
interpretive nature and does not qualify under the definition of an emergency as
defined in §28A-3-15(g).




par. 14 This decision shall be cited as Emergency Rule Decision 2-95 or ERD 2-95 and
may be cited as precedent. This decision is available from the Secretary of
State and has been filed with the State Auditor's Office, the Attorney General
and the Legislative Rule Making Review Commission.
T Eg L
¢ KEN HECHLER
Secretary of Siate
Entered
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