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APPLNDIX B
FISCAL NOTE FOR PROPOSED RULES

wie mivte: _ Yo DURAAS Mo IO o

Type of Rule: 3y ILegislative Interpretive Prccedurai_ _
AJENCY T 2 4 - Purchasing Division 2ddressBldg. 1. Room E-108 ..zl
- tate Capitol Complex, Charleston, WV 25305 .
_ ANMUAT, PISCAL YEAR
l. Effect of Proposed Rule Increzse Decrease| Current Next Therealfter
Estimzted Total Ceost s S S s 5

Personal Services _
Current Expense NOT //ﬂf'ﬂpﬁ/ CetB AL

Repalrs and Alterations
Equipment

QOther

2. Explanation of above estimates:

3. Objectives of these rules:

/ Tc provide Purchasing Policies for the State of

West Virginia.




4. Explanation of Cverall Economic Impact of Propossd Rule.

A, Econanic Impact on State Government.

Wone

B, Econamic Immact on Poilitical SUDGLVLSLOQS Spec1fic Industries;
Specific groups of citizens,

- Vo NE

C. Dconamic Irmact on Cltizens/Public at Large.,

NoNE

pate: =g £

slcnature of Agency Head or Authorized Representative
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TO: LEGISLATIVE RULB-MAKING REVIEW COMMITTED RS MY 20 ry 205
['ROM: Rath-NEQE%%A»n'“Dlrector, Purchasing Division of Flnﬁéffﬂ?nﬁuf§$l% |
LEGISLATIVE R TITLE i

1. authorizing statute{s) citaticn Chapter 34, Article 3, Sections I1-43

-2, -a.

*

-

Date filed in State Register with Notice of Hearing:

- August 2, 1988 o

What other notice, including advertLSLng, did yocu
give ¢f the hearing?

None

Date of hearing {s): September 30, 1988

Attach list of persons who appeared &t hearing, comments
received, amendments, reasons for amendments.

Attacheg No comments received ¥

Date you filed in State Register the agency approved

.propesed Legislative Rule following pubklic hearlng.

{(be exact)

November 18, 1888

Name and phone number of agency person to contact
for additional information: -

Kathy P. Klein 348-2309

David Tincher 348-2538




3. TIf£ the statute under which you promulgated the submitted
rules reguires certain findings and determinations t¢ be
made as a condition precedent to thelr promulgation:

a. Give the date upon which you f£iled in the State
Register a noctice of the time and place of a
hearing for the teking of evidence and a general
description ¢f the issues to be decilded.

Not Applicable

- b. Date of hearing: Not Applicable

¢. ~0On what date did you file in the State Register the
findings and determinations reguired together with
the reasons thereifocr?

Nat Applicabie

d. &attach findings and determinations and reasons:

Attached Not Applicable
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LEGISLATIVE RULES '
WEST VIRGINTA DEPARTMENT OF FINANCE AND ADMINISTRATION

PURCHASING DIVISION

o -
e
;j’:;,
Secticn 1. General. = -
. o o TRE
1.1 Scope —- These Legislative Rules are an explanation &ind <« _ o5
B S . i . P S = >
clarification of operative procedures of the Purchasing Divisiom;: = -
promulgated in accordance with State Law. ) o
1.2. Authority. —— See West Virginia Code §54-3-4
1.3. Filing Date. —
l.4. Effective Date. -—-
1.5. Repeal of Former Rules —-
These

rules repeal and replace the former Legisiative Rules,
West Virginia Department of Finance and Administrafiocn, Series 1,

Purchasing Division, effective December 29, 1982.

Section 2. Applicable Departments.

These Legislative rules shall apply teo all departments of state
government except those statutorily exempted.
elect to follow these regulations.

Exempted agencies may
Section 3.

Director's Authority.
3.1. Director's Duties

The director shall have the following powers and duties

(a) Purchase or contract for, in the name of the State, the
commodities and printing regquired by the departments of the state
government;

(b} Prescribe the manner in which commodities and printing shall
be purchased, delivered, stored znd distributed;

{c¢) Review specifications and descriptions before soliciting
bids to assure that the specifications and descriptions do not faver
a particular brand, product or vendor;

(d) Apply and enforce standard specificaticns;

(e) Prescribe the amount of deposit or bond to be submitted
with a bid or contract and the amount of deposit or bond to be given
for. the faithful performance of a contract;



(f£Yy Award, in certain instances, without competitive bidding,
commodities. and printing to qualified West Virginia Sheltered Workshops:
provided that such commodities and services are comparable in price
and quality;

(g) Prescribe the manner of inspecting 21l deliveries of
commodities, and making chemical and physical tests of samples
submitted with bids and samples of deliveries to¢ determine compliance
with specifications; '

{k) Recommend to the Commissioner of the Department of Finance
and Administration that the right and privilege of a person to bid
on state purchases be suspended when the Director has evidence that
such person has violated any of the provisions of the purchasing law
or the regulations of the director.

3.2. Directecr's Remedies

The Director may implement the follewing remedies when
appropriate circumstances arise:

{a} In the event that a vendor does not honor all contractual
terms and conditions, the Director reserves the right to award the
purchase order to the next lowest bidder. The vendor may be held re-
sponsible for all differences in cost.

(b} Declare a vendor non-responsible or non-responsive and
refuse to award a purchase crder. All such instances shall be sub-
stantiated in writing. Such documentzation shall be considered a public
document and shall be available for inspection at all reascnable times.

{(¢) Recommend to the Commissioner of the Department of Finance
and Administration te suspend, for a period not to exceed one (1) year,
the right of a person or business to bid on state purchases when there
is reasen to believe that such person has violated any cf the
provisions in the regulations of the Director. Additionally, the
following shall be considered adequate grounds for suspension:

(1) A vendor has exhibited a pattern of pocr performance in
fulfiliing his contractual obligations tc the state. Poor performance
may include & vendeor providing or furnishing commodities, materizals,
or services late, or at a quancity or quality level below that
which is specified in the contract. The essence of this reason for
suspensiocr is continued or repeated instances of poor performance.

{2) The vendor has willfully breached any contract entered into
pursuant to the provisions of Article 3, Chapter 34 of the West Virginie
Code or these Legislative Rules.

(3) A vendor has been convicted of any federal, state or local
law punishable as a felony, directly related to the performance of
a contract entered into pursuant to Article 3, Chapter 54 of the West
Virginia Code or these Legislative Rules.




(&} Suspensicn hearings — If a vendor has been recommended for
suspension, and requests a hearing, one will be scheduled with the
Commissioner of Finance and Administration and appropriate parties.
The vendor shall be notified, in writing, of the date, time and place.
The hearing shall be documented and an official reccrd shall be pre-
pared. The final decision of the hearing will be stated in writing.

{e) Failure to mest the delivery date stated on the purchase
order will be sufficient cause for cancellaticn.

Section 4. Registration, Bidding and 4Award Regulations.
4.1, Registration of Vendors

(a) All vendors desiring to bid on commodities and/or printing
to the State of West Virginia shall be registered with the Purchasing
Divisicn. o ) )

(b) Vendors shall register by filing information with the Pur-
chasing Division. A form will be provided by the Purchasing Divisiocn
and shall be completed according to its instructions.

{c) Any company or subsidiary of a company or corperation listed
on any nationally recognized stock exchange may be considered an elig-
ible vendor and properly registered to do¢ business with the State of
West Virginia.

(d) The Director may waive the registration requirements in
the case of any vendor that is a2 sole source provider.

(e) Bids will be rejected from any vendor that is not properly
registered with the Purchasing Division prior to issuance of z purchase
order.

4.2, Request for Quotation-Bidding

(a) All bids shall be F.(0.B. destination unless otherwise
clearly indicated by the vendor in the bid.

{b) Bids shall be submitted prior to the date and time of the
bid opening in duplicate (one (1) copy to the State Auditor, cne (1)
copy to the Purchasing Division) on the Request for Quotation forms
provided to the bidder. Substitutions may be made for the Request
for Quotation form only if the terms, conditions and provisions are
substantially ecguivalent to those on the form supplied by the
Purchasing Divisicn. |

{c) Of the bids received in czompliance with §4.2 (b) of these
rules, at least one must contain a signature by an individual author-
ized to bind the person or corporation submitting the bid. Acceptable
signatures include those in ink, pencil, computer, rubber stamp,
facsimile, photo copy and carbon copy. The bids must be otherwise
identical, 4s specified in West Virginia Code §34-3-14. The signed
copy shall reside in the Purchasing Division. A corporate signature
without an Individual name shall not be construed as zn acceptable
signature.




{d) & written change of 2 sealed bid is permitted before the
bid copening. Written changes, which may include mailgram, telex, etc.,
must be submitted prior to the date and time of the bid opening. The
vendor should verify the change by letter and deliver the verification
te both the Auditor's Office and the Purchasing Division within two
{2) working days.

{e) The Director may reject an erroneous bid after the bid
opening if all of the following conditions exist: (1) An error was
made: (2) The error materially affected the bid; (3) Rejection of the
bid would not cause & hardship on the state agency involved cother than
losing an opportunity to receive commodities and/or printing at a re-
duced cost; and (&) Enforcement of the part of the bid in error would
be unconscionable. In corder to reject a bid, the public fiie must
contain documented evidence that all of the above conditions exist.

(f) No price adjustment shall be allowed on any purchase order
unless specific provisions for price adjustment have been incorporated
in the Request for Quotation and the purchase order. All such requests
for price adjustment shall be made in accordance with the specific
terms and conditions of the individual purchases order.

4.3. Vendor's Rights and Duties

(a) It shall be the bidder's responsibility to deliver one (1)
copy of his guoctation (and any subsequent changes) to the Purchasing
Division and an exact or duplicate copy to the office of the State
Auditor. Method of delivery is the sole responsibility of the vendor.
In zccordance with §5A-32-14 of the West Virginia Code, any deviation
between the Auditor's and the Purchasing Division's copies of the bid
relating to quantity, gquslity, specifications, price, date of delivery
or performance shall cause the bid to be rejected. Both of these copies
must be received at the respective offices prior to the specified date
and time of the bid opening.

(b) The official time clock of the Purchasing Division, for
the purpose of receipt of bids, will be displayed in the offices of
the Purchasing Division.

(¢) Vendors failing to return quotation forms may be removed
from the bidding list.

(d) If there is a conflict between the extension price and the
unit price, the unit price shall prevail.

{(e) A definite shipping date, after receipt of order, should
be indicated by the vendor on 2ll bids. If not indicated on the
vendor's response, delivery may be required within ten (10) days after
receipt of order,

{f) Any changes made by the vendor in the specifications must
be clearly stated. If changes are not stated, it will be assumed that
items offered mest the specifications.

(g) Vendors are responsible for the accuracy of the information
on the bid envelopes.




{h) Vendors mav write, visit, or telephone the Purchasing
Division to obtain official bid forms.

(i) All sales to the State of West Virginia are exempt from
Consumer's Sales Tax or Excise Tax by blanket state exemption and blan-
ket federal exempticn.

4.4, Award Regulations

(z) Award will be made to the lowest responsible bidder meeting
all specificaticns. ’

(b) The Purchasing Director reserves the right to accept or
reject, in part or in whole, any bid when the Director feels it to
be in the best interest of the state. If any bid is rejected, 2 written
explanation must be placed into the purchase order file.

(c) Tie bids,—When tie bids are received, the award will be
based on the following criteria listed in order of importance:

(1) In-state vendors — if all items on a bid are equal with
one (1) vendor being a resident of West Virginia as defined in §5A-
3-44 of the West Virginia Code and other(s) being cut-of-state, the
award will be made to the West Virginia resident vendor.

(2) Quality - If there is az difference in quality, the award
will be made to the vendor who offers the highest quality.

(3) Delivery — The award will be made tc the bidder quoting
the earliest delivery date.

(4) Discounts — Prompt payment discounts will be evaluated if
it is likely the state will earn the discount.

(5) If it is not possible to break the tie based on the four
(4) zbove criteria, then any other criteria deemed to be acceptable
to the Director of Purchasing may be considered.

(6) Flip of a coin - A fair and impartial method such as the
flip of a coin may be utilized in making the award. Any interested
party shall be allowed to witness the awarding of a tie bid. Tie bids
under $5,000.00 mav be broken in the buyer's office. Tie bids over
$5,000.00 or for open-end contracts will be broken in the Director's
cffice. : T

{d) Resident Vendor Preference

In zccordance with §54-3-44 of the West Virginia Code, a
resident vender will receive award of az purchase order in preference
to a nonresident vendor: Provided, That:

{1 The purchase order is based on competitive bids;

{23 The bid of the resident vendor doss not exceed that of =z
non resident vendor by more than two percent {2%); and




{3} Claim for such preference is made in writing at the time
the bid is submitted.

{e) Uniform Vendor Reciprocity

Vendors resident in the State of West Virginia are to be granted
the same preference over vendors resident in another state in the
same manner, on the same basis and to the same extent that preference
is granted in awarding bids for the same type of work by such cther
state to vendors resident therein over vendors resident in the State
of West Virginia.

(f) Requirements for bonds and deposits

When a contract is to be awarded, the Director may require the
contractor or vendor to submit a certified check, certificate of de~
posit, performance bond, or any other security acceptable to the
Director, payeble to the State of West Virginia. Personal checks
and/or company checks are not acceptable. Provision for such require-
ments should normally be incorporated into the Request for Quotation
and purchase order. The Director of Purchasing, however, may require
bonds or. securities at any time if, in his judgement, such security
is necessary to safeguard the state from undue risk.

When any centract has beern satisfactorily cempleted on which
a surety bond or other deposit has been previously submitted, the
spending agency shall certify the completion in writing to the Pur-
chasing Division. The Purchasing Division, upon receipt of the noti-
fication, may then return the check or deposit to the vendor.

Section 5. Procurement Methods
5.1, Special Authcorizaticn

The Director of Purchasing is granted authority by §354-3-4(1)
of the West Virginia (ode to establish a list of commodities and/or
printing that may be purchased directly by the agency. The primary
intent of this delegation of purchasing =suthority known as Special
Authorization is to provide for purchases by state agencies, when
centralized purchasing may not be as efficilent to the state.

{(a) Purchases only from list

An agency shall not purchase commodities and/or printing under
the terms of Special Authorization if the commodity and/or printing
is not on the established list without approval in writing from the
Purchasing Directoer.

(b) Competitive bids

Special Authorization does not dispense with the requirement
that competition be cbtzined whenever possible. Each agency shall
make every effort to obtein competitive bids from at least three (3)
vendors known to provide that particular commodity or printing and
a file of 211 such bids shall be meintained by the agency. The agency
bid file shall be available for public inspection during the normal
office hours of the agency.




(c) Violation of regulations

Any agency violating the regulations concerning 3peciel
Authorization or procuring commeodities and/or printing not authorized
by the Purchasing Director may be subject to suspension of the use
of Special Authorization procedures. Furthermore, any commodity or
printing purchased contrary to this section mav not be approved for
pavment.

5.2, RBids Attached Procurement

The Director may establish a procedure te allow for the procure-
ment of non-recurring commodities and/or printing as prescribed by
Izw. This procedure requires the agency to obitain writien bids for
a commodity of printing from at least three (3) vendors (if possible)
known to provide the needed product. Those bids are then forwarded
to the Purchasing Division for Iinal evaluation and award.

5.3. Standard Procurement

The most common procedure used to obtain commodities and/or
printing is the standard procurément, Requisitions are developed
by the agency and submitted to Purchasing for competitive bidding.

5.4. Cpen Encd Contracts

The State of West Virginia may secure open end contracts to
obtain commodities and/or printing te supply the repetitive needs
cf the State agencies.

5.5. Non-Ccmpetitive ¥Procurement

The Director of Purchasing may approve the purchase of
commodities and/or printing directly from a vendor without competitive
bidding if any of the following conditions exist: 1) The item cannot
be obtained through ordinary purchasing procedures; 2) The item is
of 2 unique nature and not available from any other source, 3) The
item is available from a state sheltered workshop at a comparable
price and gquaslity level,

5.6. Emergency Procurement

The Purchasing Director may authorize a spending agency to
purchase in the open market specific commodities and/or printing to
meet bonafide emergencies. An "Emergency Situation” must be the result
of unforseen events or circumstances which mey include delays by
contractors, delavs in transportation, or an unanticipated volume
of work. Emergency purchases shall not be used for hardships result-
ing from neglect or pocr planning or organization by the spending
agency.

5.7. Scheduled Precurement
The Director may establish a scheduled procurement by combining

needs of cne or more agencies for a definite quantity of a particular
commodity.




5.8. Agreements

The Director may negotiafe for technical, professional or
other services not routinely available within state government by
a procurement method known as an agreement. This may be delegated
tc the agency at the discretion of the Director.

5.9, Request for Propcsals

The Director mav establish Requests for Proposals (RFP) to allow
for procurement of certain commodities and/or printing. This procure- : _
ment is based upon predefined and established criteria.

Section 6. Purchasing Division Sections
6.1. Buving

The Buying Section is established to procure commodities and/or
printing required by State agencies. The Director may assign specific
commodities and/or printing classificetions to each buyer.

6.2. Inspection

The Inspection Section is established to visit State Agencies
and perform the feollowing duties: 1) Insure that the commedities
and/or printing to state agencies are in accordance with specifi-
cations; 2) Verify that proper Purchasing regulations are follewed
by the agencies for Special Authorization and other agency delegated
procurement methods; and 3) To assist agency personnel with other
procurement matters as needed.

6.3. Standards and Specifications

The Standards and Specifications section Is established to
develop suitable standards and specifications for commodities and/or
printing used by state agencies. The specification analysts shall
be responsible for the administration of the Standards and Specifi-
cations under the direction of the Purchasing Director.

6.4, Sheltered Werkshops

In compliance with §54-3-12 of the West Virginia Cede, a
sheltered workshop coordinator will be employed in the Purchasing
Division under the direction of the Purchasing Director. The primary
responsibilities of this individual shall be to: 1) Identify com-
modities and/or printing available for purchase by the State of West
Virginia frem West Virginia sheltered workshops and; 2Z) To make the
workshops aware of potential opportunities to provide needed commod-
ities and/or printing to State Agencies.

6.5. Records and Distribution

The Records and Distribution Section shall maintain the oificial
records for all procurement described in 5§§83.2. through 3.9. of these
Legislative Rules. This section shall make available to the public,
during regular working hours, all documents preccessed by the

Purchasing Division.
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TO WHOM IT MAY CONCERN:

There were no comments received during the comment
No changes were made from the original f£iled

period.
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STATE OF WEST VIRGINIA
SECRETARY OF STATE

WILLIAM H, HARRINGTON

Chief of Staff
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STATE OF WEST VIRGINIA

DEPARTMENT OF FINANCE AND ADMINISTRATION

State Capitol
Charleston, WV 25305

Arch A. Moore, Jr.

Governor

TO: Rich 0. Hartman, Director
Administrative Law Division
Secretary of State -
FROM: Kathy P. Klein

Director
Purchasing Division

SUBJECT: Legislative Rules

DATE: August 2, 1988

John F. McCnskey

Comrmissioner
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ittached please find the final draft of the Purchasing Division's

proposad Legislative Rules.

4lso enclosed is a 1list of the mezjor changes resulting from a.
comparison between the proposed rules and our existing lLegislative

Rules.

Your assistance, as always, 1s appreciated.
tion is required, please contact me.

KPK:dd

Enclosure

1f additional informa-




Arch A, Moore, Jr.
Governor

T0:

FROM:

SUBJECT:

DATE:

STATE OF WEST VIRGINIA
DEPARTMENT OF FINANCE AND ADMINISTRATION

State Capitol
Charleston, WV 25305

-
Whom It May Concern E%T’
Fm
Kathy P. Klein, Direcdup E‘f
Purchasing Division =T
i
Legislative Rule Changes 5T
e
August 2, 1988 >

The following are .noteworthy changes contained in the Purchasing

Division's proposed Legislative Rules:

KPX:dd

i.

The proposed rules allow for a defaulting vendor to be re-.
sponsible for the difference in cost to reaward a purchase
order. ‘See Section 3.2.2 of the propcsed rules.

The policy of declaring a vendor non-responsible has been
added. See proposed Section 3.2.b.

Registration of a vendor is required only prior to issuance

of a purchase order now, instead of prior to the bid opening

date and time. See proposed Section 4.1.e.

The proposed rules define what an acceptable criginal signa-
ture is. Also, the proposed rules alliow for the exchange

of bids with the Auditor when the Auditor receives an origi-
nal signature and Purchasing receives a copy signature,

See propdsed Section 4.Z.c.

The priorities for breaking tie bids have changed. Also,
the propgséd rules allow for the Director to use judgement
in breesking a tie if the listed factors do not provide a
significant tie breaking point, Finally, the dollar limit
for a buyer breaking tie bids in the Buyer's office has been
raised to $5,000. See proposed Section 4.4.c,

John F. McCuskey

10 € #d - 90¥ 938

Commissioner

SERIE




