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Legislative Rule:  Appointment of Special Deputy E
Commissioner of Forfeited and
Delinguent Lands.

The above titled legislative rule constitutes the official rule adopted

by the Divisicn of Forfeited and Delinquent Lands in the State Auditor’'s Office

on the 4th day of November, 1992 and filed pursuant tc law in the office of the
Secretary of State, State of West Virginia.
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State Auditer
Title 155
Series 1

FACTS AND CIRCUMSTANCES CONSTITUTING EMERGENCY

The immediate need for the emergency rule allowing the State Auditor to
appoint a member of his staff as deputy commissioner of forfeited and
delinquent lands is evident in the number ¢f complaints received by this
office. Deputy commissicners have repeatedly refused to comply with §11A-4-3
and §711A-4-10 of the West Virginia Code, causing a hardship upon individual
taxpayers, who wish to redeem their property, but because of the actions of
deputy commissioners, are unable to. The failure of deputy commissioners to
act upon the properties that have been certified to them is also costing the
individual counties money, by not making the property taxable. Not only that,
the individual who wishes to redeem or purchase a piece of property is being
required to pay a higher amount, because of the additicnal taxes and interest
accruing. This is clearly not the intent of the West Virginia Code, which is
tc make the auditor's office merely a conduit through which the taxes on such
lands might be collected or sold at a2 land sale to achieve the statutory
purpose of passing title to a more responsible owner. As one is probably aware
of, there is approximately 17,000 pieces of property that remain unacted upon
by the deputy commissicners in the various fifty-five counties. It is not the
intention of the Auditor’s Office to act upon all 17,000, but only to deal with
the ocnes that we receive requests upon. Furthermore, prior to the State
Auditor appointing a member of his staff as special deputy commissioner, the
current deputy commissicner would have an opportunity to comply with their
statutory responsibilities. One may ask the guestion, why not replace the
deputy commissioner with a new ome. In most counties, that is not a practical
solution, because of several factors. The chief one being that it is
impossible tc find a qualified attornmey to take the position, because of the
amount of work involved in conducting a delinguent land suit and the low pay
involved. ($10.00 + 15% on each sale or $710.00 + 15% of the total taxes and
interest due). Even in cases where the State Auditor might be able to appoint
a new deputy commissioner, it would still take time before they would be
familiar with the Code in order to file suit. This delay would be expensive to
the individuals redeeming their property. Even in those cases, where a new
deputy commissioner would be appointed, it would be better to have a member of
the State Auditor's Office staff familiar with the statutes to go ahead and
serve as special deputy commissioner while the new deputy commissioner becomes
acclimated to the position.

Furthermore, State law places a legal duty on the Auditor to sell
delinquent lands by appointing deputy commissioners to conduct public sales.
Since deputy commissicners have been refusing to conduct such sales, the
Auditor is placed in a position cf non-compliance with State law. This non-
compliance causes expenses to the taxpayers by forcing them unnecessarily to
file lawsuits so property may he sold or redeemed.

For the foregoing reasons, this proposed Legislative rule is necessary for
the immediate preservation of public welfare and to prevent substantizl harm to
the public interest.

The sole purpose of this rule is to allow the State Auditer's Office to
serve the citizens of West Virginia in accordance with State Law.
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pulae Tizls: Appointment of Special Deputy Commissioner of Forfeited and
pelinquent Lands

™te of rule: X Lecislasive Tnteroresive Procecdural

-

Division of Forfeited and Delinquent Lands
Agsrcy State Auditor's Office a84rags Building 1, Room 212-W,

-

19C0 Kanawha Boulevard, East, Charleston, WV 25305

Ehinjee b TISCAL YEAR
1. EZZ2zt of Progesed Rule!  Incrsasse Cecrzzs2 ! CuzTanc Nevs Thersaizar
Zswimatad Teowal Coss s 3 [ S 3
Ferscnal Services .
N/A N/A N/A N/A N/A

2. E¢cslanation of abcove estimatasg:

This rule is a revenue enhancement with no increazse cost tc the
Auditor's Office.

3. Chjectives of thesa rules:

To better serve the citizens ¢f West Virginia. .
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Dplaracion cf Cverall Zornomiz Immact &f Prooosaes sula.,
A. Zzoremiz Impacst on Stata Govarmmang,

Monies that are received by the special deputy commissicner as
compensation for his services will be deposited into the
special operating fund of the Auditor's Office.

E. Zcznomic Imgact on Poliznical Subdivisicns: Spesific IsSusweias;
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The Sheriff and Treasurer of the counties will receive their
portion of taxes and interest quicker, as well as making the

property tax producing. _ S —

C. Zzconmmic Inpact on Citicems/Peblic az Iarge.

It will decrease the amount required by the individuzl to redeenm
their property.
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DATE: November 5, 1392
TO: LEGISLATIVE RULE-MAXING REVIEW COMMITTEE
FROM: Glen B. Gainer, Jr., State Auditor

EMERGENCY RULE TITLE: Appcintment of Special Deputy Commissioner
or Forrfeited and Uelinquent Lands.

1. Date of filing: November 5, 1992

2. Statutory authority for promulgating the emergency rule:

W.Va. Code 11A-4-5; State Human Rights Commission v. Pauley,
212 8.E.Z2d 77(1975)

3. Date of filing of proposed legislative rule: 11-5-97
4. Does the emergency rule adept new language or does it
amend or repeal a current legislative rule?
NO.
5. Has the same or similar emergency rule previously been
filed and expired?
NO.
6. State, with particularity, those facts and circumstances

which make the emergency rule necessary for the jmmediate
preservation of public peace, health, safety or welfare

SEE ATTACHED SHEET.




If the emergency rule was pronulgated in order to comply
with a time 1imit estgablished by the Code or federal
statute or regulation, cite the Code provision, federal
statute or regulation and time limit established therein.

NO,

State, with particularity, those facts and circumstances
which make the emergency rule necessary to prevent sub-
stantial harm to the public interest.

_ SEE ATTACHED_SHEET.
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November 11, 1592

Russell Rollyson, Director
Land Divisicon

State Auditor's Office RFT-VED
Building 1, Room W212 el
1500 Kanawha Blvd., East woy 16 1083
Charleston, WV 25305-0238 NOV vea

B ct

RE: Comments on Title 155, i.Sftﬂ.ermJ.”"r:‘I.Q“i
Emergency Legislative Rule - Appecintment of
Special Deputy Commissioner of
Ferfeited and Delinguent Lands

Dear Mr. Rellyscn:

This lette? is pronded as the undersigned's comments upon
the above proposed Legislative Rule. I ask that it be accepted
as such, and made\a part of the public hearing record.

I have served as Deputy Commissioner of Forfeited and
Delinguent Lands for Monongalia County since (about) 1981.
During that time, I have handled at least one delinguent land
lawsuit per year, and dozens, if not hundreds of forfeited and
delinguent land certificaticns. I suggest that the provisions of
the proposed Legislative Rule ke amended o allow the Auditeor to
appoint any active Deputy Commissioner to serve as Special Deputy
for any Ceunty in which he/shes does nct otherwise serve.

The purpcse of this suggestion is to allow the Auditer to
utilize the services of those Deputy Commissiconers who are in
place, and experienced in such matters. Many of us have
developed computerized systems for the handling of delinguent
land matters, including the calculaticn of the necessary taxes
and fees, which dramatically reduce the effort necessary to
process delinguent land certifications.

Additionally, in my experience, the filing of a delinguent
land lawsuit results in a relatively large number of inquiries
ceoncerning the nature of the tracts or parcels involved, the
identity c¢f the owners, claimants and/or lien holders, and which,
from time to tine, equltably requirs the Deputy Commissioner to
sit dewn with the incuiring party to dlscuss the entlre -
delinguent land process. LT e ST

e e
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TELEPHONE
(412) 228.8811

HADDAD AND BROOKS, INC.

208 WASHINGTON ROAD
PO, BOX 714
WASHINGTON, PENNSYLVANIA 15301-1153

November 3, 1992
A v,y y—
F -

Mr. Ken Hechler _
Sacrevary of Stare 519
State of West Virginia NOV 0 61992
Building 1, Suite 157-K

Charleston, WV 25303 AUDITORS QFFICE

LAND DIVISION
Dear Mr. Secrerary:

For many yvears Haddad and Brooks has drilled oil and gas wells in the
State of West Virgina, both for our account and for clients as Mobay Chemical
Corporation and PPG. We at Haddad and Brooks believe that there are special
and sxcellent prospects for drilling oil and gas wells in Warzel County. However,

our operations are greatly hindered by oil and gas interests which had gone
delinquent and were "Sold to the State”.

Wea realize that there are laws written tc appropriate these deliguent
properties and generats income to the State, but in Wetzel County for the
last few vyears, we have found it nearly impossible to get the Deputy
Commissioner to heold any tax sales. This inaction not only deprives the State
and Counzy of badly nesded money, but has delayed drilling plans, which further

divest the State and County of more revenue through lost jobs and significant
taxes.

It iz our understanding that recommendations are forthcoming to you

to allow the State Auditor's office to proceed with tax sales on behalf of the

State when a Deputy Commissioner of a given county fzils to cause a tax sale.
We strongly recommend that some changes be implemented so as o eliminare
any future hindrance in generacing revenues and employment for the Starte.

Yours vary truly,
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Jerrold J. Hopkins, PE
Manager of Operations

- e ) - o
PYR "o, ey e -

T e . (SR R

~*~~Land Manager - S VL

GEQLOGY, GEOPHYSICS, EXPLQRATION AND DEVELOPMENT MANAGEMENT

v RARU IR

74 %7 Keula Digby - oo . owE




FILED
Dec B 10uu A3

Forfeited and Delinquent Land Emergency Rule
December 7, 1992
Russell Rollyson

Mr. Rollyson: There comes on for hearing the propcsal cof the Commissioner
of  _Forfeited and Delinguent Land (the State Auditor) to provide interested
Tersons an opportunity to present views and comments in the matter of the Rule
issued con November 5, 1982. Notice of the proposed hearing was posted in each
county cotrthouse in West Virginia. It is now 1C:30 a.m., December 7, 1992 in
Room W-100, State Capitecl.Building, Charleston, West Virginia. No one is here
for such hearing. There being nothing further on this matter, the hearing is

% ﬂaW/

Russell Reclliyson
Director of Forfelted and Dellnquent
Land -




RUSSELL RCLLYSON, DIRECTCR
Page Two

November 11, 1532

Although an employee of the Auditor's may well be (and
probably is) qualified to provide the "bockkeeping' services

required of a Deputy Commissioner, I strongly recommend that, if
possible, an individual in the general gecgraphic area as the
property invelved be assigned.

If you, any member of the Auditer's stafi, or any other
invelved individuals have any questicns concerning the

suggesticons set forth in this letter, I would be happy to discuss
them by telephone, or in perscon if appropriate.
Thank yeu for your consideration of these comments.

Sincerely,
Darrell W. Ringer,
Deputy Commissicner
Forfeited and Delinguent
DWR/Jjsb

Lands for Moncngalia Cocunty

RE~—n "7:5
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FRCM: Datlles R. Trembily

8820 Car2lisie Road L
Wellsville, PA, 17355-9741 f“ﬁ,%\f}‘*-'“
=
95 1992
DATEZ: Oczober 31, 1992 O
sO‘F?\c’E

AUD“O%N\SXO“
TO: Mr. Russ Rcoliyscn LAND
WY State Auditorsd Q4Hiice
Chardestcn, WU 25307

Mr, Roliyson,

I want to thank you fca youar tdme Lin ihe maitter o4 Mazk
Serngeant negleciing o complete his dutlies relaiing Lo ihe
Clairn E. Grosts property. Howevenr, o this daie, I have not
seen any action {irom Mark.

I had trought {4arom the pirmneds o4 youan Leitien ihai he would
move on the probiem. Bui, I was wrong. I4 thene any way
thart you can take overn ithe proceeddings and I willi pay the
back taxes dinecily to your offdce?

As I showed you while I was there, I have done a Loi o4 the
work sorn Markz and I have some money JLlnvesied. Someniow, I
would Like To gei This compleied.

Please advise me o4 whai I shnould do now. I am 402t 24 ot a
Loss o directicn now.

Thaonk You

@Z/m

Datlias R. Trambly




STATE OF WEST VIRGINIA

GLEN B. GAINER, JR. : STATE AUDITCR'S OFFICE
STATE AUDITOR LG.H.O': DJLU-LJJ-LOH. B[RE??E:EEE[ENEGEE;SON
AND Buifding 1 Room 4272 ARTHENT
COMMISSIONER f ' :
Mmanmwgﬁﬁﬁyw 1600 Kanawha Boulevard East . ﬂg?gnmwagL
Chaxleston WV 25305-0230 STANT DIRECTCR
AREA CODE 204
PHONE

Sebzembam 8, 1992
. 558-2252

Honorable Mark Sergent

Deputy Commissionen

Forgedlled and Delinquent Lands
P 0 Box 624 -

Spencern, WY 25276

Re: Roane Co - Reedy Dist
Gross, Clain E I1
Lot Buffalo N
Cextification Numben 2769

Pear Mr., Sergeni:

The Siate Auditorn?s C4flce necently recelved a reguesd
grnom Dallas Trembly ashing that you baing action in Circuli Couni
¢4 Roane County reganrding Lthe above-captloned propenfy 40 he
might be able Zo nedeem LZ. :

Mz, Trembly, as I was indormed by him, has discussed the

matien wilth youn office. Funthenmone, his ationney Cnion Jones,
hats gore sc¢  4arn  as fo draw up Zhe reguired ondexns fon youn
ddgrnaifune. The propernty, as you hnow, --wad ceriified Fo you on

Sepiemben 30, 1988.

In that RighZt, Chapten 11A, Antilcle 4, Section 10 of Zhe

West Vinginla Code sfaies, "As Soon as possible ajgten recelpi ¢4
fthe centifled 2L8%, Zthe Deputy Commissioner dhall institute An

- Zhe Cireudt Counit o4 his couniy, a suld on suils in chanceny, in ,
~Xhe name of The Siate of West Virngindla, {fon the sale forn benefif . _ .
04 Zne school {fund of all the Lands included in the Liskt."

CThus, I'm making a nequedt Lhat you tuing acition againsi
cerntiflcalion numbern 2769 as soon ad possible. Could you please
netidy this office as socon as you make a determinaiion on —when
that mi.ghz'.‘ be. T e pap T T e r s o Telal L LT




Honoxrable Marh Sergent
Sepitemben &, 1992
Page Two

Thankh you fen yourn prompit aziention o This maitien.

you have any quesiionsd, please Lot me hnow.

Sincerely,

Russell Rellyson

Dirnecion

Land Pilvision
RR/ {4

ee: Dallas R. Trembly

I¢
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TELEPHUONE
(412) 228-8811

HADDAD AND BROOKS, INC.
265 WASHINGTON ROAL

P.O. 80X 714
WASHINGTON, PENNSYLVANIA 153011153

November 3, 1952
j S e gy o g
= -
Mr. Ken Hechler

Secretary of State NOV O 6 1892

State of West Virginia
Building I, Suite 157-K

n
Charleston, WV 25305 AUDITORS OFFICE

LAND DIVISION

Dear Mr. Secretary:

For many years Haddad and Brooks has drilled oil and gas wells in the
Srare of West Virgina, both for our account and for ¢lients as Mobay Chemical
Corporation and PPG. .We at Haddad and Brooks believe that there are special
and excelient prospects for drilling oil and gas wells in Wetzel County, However,
our operatlons are greatly hindered by oil and gas interests which had gone
delinguent and were "Sold to the Stare”,

We realize that there are laws written to appropriate these deliquent
properties and generate income to the State, but in Werzel County for the
last few vyears, we have found it nearly impossible to get the Deputy
Commissioner to held any tax sales. This lnaction not only deprives the State
and County of badly needed money, but has delayed drilling plans, which further
divest the State and County of mere revenue through lost jobs and significant
taxes,

It is our understanding that recommendations are fothcoming te yeu
to allow the State Auditor’s office to proceed with tax sales on behalf of the
State when a Deputy Commissioner of a given county fails to cause a tax sale.

We strongly recominend that some changes be implemsented so as to eliminate
any future hindrance in generating revenues and employment for the State,

Yours very truly,

HADDAD AND BROQKS, INC.
Richard Y. tHaddad, President

Jerrold J. Hopkins, PE
Manzager of Operations

TTy i e e e

>+ ~Land Manager - - R
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fendania. . . . The existence of a
eonflict of interest, to warrant the reauli
here pought, must be founded on some-
thing more than mere specutation or sur-
ise. Wa perceive nothing in this record
which demonstrates the existense of any
rea) conflicl of interest betwesn the de-
fendants.” I, at 1194,

{5] The foregoing authorities sarve to
illustrata that sactual conflict must oceur
hefore a courl is warranted in declaring a
conviction void by reason of Incffective ns-
sistance of counsel. Those authorittes do
nol minimize the law's or thia Court'a ab-
horrence of actual conflict arsing from
joint representation. Where such i avident
the wodern decisions are uniform in con-
demning Joint representalion which resulta
in confliet; when found, prejudice is pre-
saumed.  See Glosasr v. United States, 315
LS. 60, 62 S.CL 457, 86 L.Ed. 680 (1942);
Sawyer v. Brough, 358 F.2d 70 {4th Cir.
1966); Craig v. United States, 217 F.2d 355
{6th Cir. 1954); Holland v, FHoles, 225
F.Supp. 883 (N.D.W.Vu 1963}, Annot, 34
A LR3I 470 (1970).  Soe also, 21 Am.Jur.2d
Criminal Law § 319 (1965).

Fully recogmizing the import of actusl
conflict of Intereals in representation of
accused, this Court, nevertheless, continues
to recogniza the threshold pramise disposi-
Uve in Stata ex rel. Favors v. Tucker, 143
W.Va. 180, 100 S.E.2d 41) {1957), cert. dan.
357 1.5, 908, 78 5.0Ct. 1153, # 1.Ed.2d 1168
{1958). Thare, wa hald:

“The appointment by n trisl court of
the same aMorney 1o represant lwo de-
fendants indicted for the comminsion of
the eame crime is nol in itsef improper
unless the facts and circumstances show
that the interests of the two defendnnty
areinconflict . . .. Part spllabus
point 2, id

{8] Thus, we return to a point, of eritieal
significance in & case charging incffective
sszistance of counse). Although ultimalely
unsuceessful, employment of the ennsistent
defense slrategy, maintaining total inng-
cence through “jolnt effort” and presenta-

L et L T YT LY F sy

tion al trial, cannol be ignored by thiy
Court when such was pursued by experi-
enced teink counsel.  The option prasented
o the Court iy whether defondants’ convic-
tion of the felony of recolving siolen prag-
erly occurred despite eonsidered tijal steat-
ogy. Lactics andd argunble courscs of action,
voluntarily and underatandingly eonsented
to by the accused, or bacnuse of involuntary
ardl untformed acquieacences to joint repro-
sentation resulting in confliet prejudicing
one or both of the defendants. We con-
cludle for the former.

{7.8] The distinction between  brial
sirategy gone uwry and ineffective assist-
ance of counse] was recently formulated
andk approved by this Court. Thal atand-
ard, one of which that may be employed to
assoss constitutionslly required effective-
nass of counsel, controla tha holding of this
nppeal:

“Where s counsel’s performance, nt-
tacked 1 inefloctive, nrises from occor-
rencas involving strategy, tactics or argu-
able caurses of action, hix conduct will be
deemed affectively assistiva of his client's
interests, unless no reasonsbly qualified
delense attorney would have zo acted in
the defense of an aceussd”  Syllebus
point 21, State v. Thomus, W.Va., 203
S.E20 445 (1974).

In the Wial below, the eiveuit cowrt failsl to
conider those facts which demonstrated
the strategy of counssl whose parformance
was atacked.  Jis ficlings wera plainly
wrong and must be reversed. Syllabus
point 3, State ex vel. Pingley v. Coiner,
Jupra.

Accordingly, the decision of the Circuit
Court of Wood County and the arder dis.
charging the appellees from canslruetive
custody must be reversed, and the writ
discharged.

Reversed.

a w:_;;::;_:.

m._,>\-,m—_:=_>2:.:;_.—.,r., a,.—;:...__m“..:,\.?<._.>.._._~—ﬁ,. .__(,.e..‘_:

- Clleas DISETTT )

- incidental rellef in sonnection with aubject

STATE of Wout Virginis HUMAN delegable Lo it, ultimate judicisl review
RIGHTS COMMISSION, etc. theceof being availabla.

¥,

4. Civll Rights =65
Edith M. PAULEY. :

On proof of monetary lnss, Humzn
No. 13473. Rights Commission may meke award of
compensatory damages to vietim of unlaw-
ful discrimination a3 defined in Human

Rights Act. Code, 5-11-1 et seq-

Supreme Court of Appeals of
West Virginia.

Feb. 18, 1975.
5. Civil Righte 9=66
“Ihe Human Rights Commission appeal- Human Rights Commission's award of
ed from an order of the Cireuit Court, Koo oopoponsatacy damages to victim of unbaw-
pawha County, Frank L. Taylar, L. which ) giserimination is subject to judicinl re-
held that the Commissien had no statwtory oo 0 Code, 5-11-1 el soq.
wuthority te award manetary damages to o
The 54 g Civil Righta =65
preme Court of Appenls, Caplan, J, held |
that the Human Rights Commission coulc
moke nn award of campensatory danmuges
to a victim of unlawful diserithination upan
proof of monetary less, but thal where th
viclim of racinl discrimination Jid nol incw
any monetary loes, he was nol entithed tc

Where vietim of racial discrimination
proved no monetary loes from diseriming-
vion in refusing to rent apartment to him,
he was not entitled 10 damages under Hu-
rmn Rights Act Code, B-11-1 el seq.

‘damages Syllabus by the Court
| Aftirmod in pact and yeversed in parl 1. Under the authority granted by the

Berry, J.. dissanted an filad opinion  Human Rights Act, a3 provided in W.Va.

"1 Code, 1931, 5-11-1 at seq., as amended, the

Humsn Rights Comrmission may make an

1. Adminlsteative Law and Procedure award of monelary damages to a vietim of

=308 unlawful discrimination a3 defined in that
Act.

Administrative agency can exerl onl
auch powers aa those grantad by legistature N
aml il such agency exceeds its statulory 2. Undar the provisions of the E:E“
authority, ita action way be nullifisd b Rights Act compensetory damages may
enurt, awnrded onfy upon proof of manetary loss.

@miz?ﬁsz_; Law and Procedurs
=325 ! Feanklin D. Cleckley, Sp. Asmt. Auy.
Administcalive agency possenses, in - Gen,, Morgantown, Guy R. Dueti, Sp. Asst.
ditlon te powem expresly canferred bY  atty. Gen., Charleston, for appellant.

statute, such powers as are reasonably and Charteston, for
necessarily implied in exercise of its duties Jokn H. Reud, Jr. South Char

in accomplishing porpases of legistative act appallee.
which established mgancy.

3. Administrative Law and Procedure CAPLAN, Justice: .
=222 The principal issue to be determined on
Logislature may authorize administre- this mppeal is whether _Sa West Virginia
tive agency to award money damages as Human Rights Commission has the statule-
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ik bk, 2 S REHLED

ry authonty under the Human Rights Acl
an sut oul in W.Vu.Code, 1931, 5-11-1 ot
seq., ma nmonded, to make an award of
monetary damages Lo a victim of untawiul
discriminntion as definesl in thut Ael. A
secondary issue i3 whether the award of
monatary damages made by the West Vir-
ginia Human Rights Commizsion in this
ense iz supported by the avidenco.

This is nn appeal by the West Vieginia
Hurmen Rights Commiasien, horcinalter
sometimes roferred Lo as Commisslon, from
a final order of the Circuit Court of Kana-
wha County. The proceeding in that court
waa fnatitutsd by Edith M. Pauley pursuant,
to the provisions of Section 4 of the State
Administrative Procedures Act, as embod-
jed in W.Va.Code, 1931, 20A-5, sy aumamled,
for the purpeae of reviewing the deciajon
and order of the Commisston. The hearing
before the Commission was upon a tom-
plaint charging Edith M. Pauley with lis-
crimination because of race.

The Commis-
sion found Mrs. Pauley guilty of discrimina-
tion snd imposed dansages in the sum of
$420.00 23 compensation for Lime and effort
expended in  [nding  svitalde  houwsing;
$100.00 an compenaation for embarrassment
and loas of personal dignity; and $100.60 a5
exemplary damages for the alleged miscon-
duct of the respondent.

The circuit court afflirmed the findings
and decision of the Commission which held
that Mra, Pauley had discriminated ngninst
Charles Hobinzen In refusing to rent an
aprtmont to him. It reversed the Commis-
sion, howevar, in ity award of monetary
damages, holding that the Commission had
no statulory authority to make such award.
The Commission prosecutes thia appeal,
seeking an adjudication of the question as
o whether It has lawlul authority to make
an awsrd of monelary damages.

It ia not deemed necersary on thiv appesl
to consider the facts in any great deusil.
Sullica to nols that the eomplainant befors
the Comamission, Charles Robinson, in an-
swer Lo an ndvertizoment {n & newspaper
approached Edith M. Pauley in an effort w
rent an apartment. Mr. Robinson is biack

and hiz wife is white.  Accorling to the
tranacnpl ef the ledtimony Mrs. Pauley Lold
Mr. Robinson that she would study his rei-
erences bt imdlented that they conkl huve
the apariment. Subsequently, however, she
refused to rent the apartmenl to them.
Sho told Mrs, Robinson that she Toukd not
rent Lo them beeause of the Interracial mar-
risge. This factunal situstion gave rise 1o
tha proceadings helow and pozed the ques-
tians set out in the first parageaph of this
opinion.

11,21 It s realily acknowledged that
the West Virginlu Human Rightx Aet does
not expresaly anthorize the Commission to
make & monctary award of damages o
vietim of unlawful discrimination. It is
ulso acknowledged that an adminlstrative
agency such ns the Human Rights Commis-
sion can exerlt only auch powers aa those
granted by the Lagialature apd that §f such
agency cxeeeds ils statutory aathority, its
action may be nullifivd by & court. A [ur-
ther sound prineiple of law, as reftected by
many deciziens of this Court mrnd other au-
thorilivs, is that an adminisirative agency
posseuses, in addition to the powers express-
Iy conferred by stalute, such powers as ar
reasonably and necessarily implied in the
exorcise of jts dulies in accomplishing the
purposes of the act. Colvin v. State Work-
men's | Compensation  Commissioner, 154
W.¥a. 280, 175 S.Ed 186 {1970); Mohr v,
County Gourt of Cabell County, 145 W.Va.
77, 115 S.E2d 806 (1960). See Wilhite v,
Public Scrvice Commission of West Virgin-
w, 150 W.Va. 74T, 149 S.E.2d 273 (1966); 1
AmJur2d, Adminiatrative Law, §§ 44 and

10,

Wa are confronted with the queation, one
of first impreasion in this jurisdiction, of
whethor the Laogislature [ntended to grant
to the West Virginla Human Righta Com-
miszion the power to awnel damages 1o
victims of unlawful discrimination. “The
court is not fimitesl 1o the mere words of a
statuke or what is expressly deelnred there-
in, and that which is incidentally necessary
to a full exposition of thu lopialntive intent

o
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should be upheld aa Lelng germane: Lo the
law . - - An administrative ageney
has, and should be aceordmd, avery powar
which it indisponsabla to the powars X
pressly granted, that in, thoae powers ..cs.ar
are necesanrily, or {airly or reasonably, im-
pPlicd a3 an ncident Lo the powers ...u_:cwu_.q
ganted.” These expressions are found i 1
AmJur.2d Administrative Law, § 44 anl
are pertinent to the congideration of the
question presented.

luman rights legislation is of relatively
reeent origin in this atate bul, s veflocied
by subsegient amendments thereod, the __.m\
yelppment of such tugialation has baen (nir-
ly rapid and has demonsicated on the _mH:.F
of the Legislature an intention Lo effective-
ly cope with socinl problems .:..E.:ﬂ from
the practice of unfair diserimination

The Huwnan Righta Cornmission was :n.mr
craated in this state by an Act of the TE:.;.
jature In 1961, The extent of the Commis-
sian'a power Was expressed in m.wﬁ.‘mo.._ 1of
that Act ma followa: “The commigsion shall
encourage and endeavor Lo pring nbout ntu-
tunt understanding and respect among s.:
racigl, religious and ethnic groups within
\he state and shall strive o aliminate al}
discrimination in employment and plares of
public accommedation by virtue of race,
crowd or raligious beliel” HNo enforcement
power was given 1o \he CGommission by that
Aet, the effect Yeing that it was & Sra“—
axpression of disspproval of unfafr diserimi-
nation.

Compare yhat Aet with Its replacement,
Chapter 89, Acta of the Legislature, Regu-
lar Session, 1967, now emboilied in W.Va
Code, 1931, 5-11-1 through 19, ns amanded.
Where the former Act merely permitted the
Commission 1o encoursge undlerstanding be-
twaen various groups, the lattar E:N;.Es:_
declares certain discriminatory practices 1
he uplawful (W.Va.Code, 1931, 5-11-9, as
wmended) and provides procedures whereby
e Commission will e{fectunto the purposes
of the Act (W.Va.Code, 1931, 6-11-10, as
amerdled). Furthermors, the 1967 Act and
the amendments therete contain n strong
duclaration of policy. W.VaCode, 1931, 6-

11-2, e amended. Thorein, the Legislature
doclarest 1o e be the pubdic policy of Po
State of West Virginia Lo provide all of s
citizena "equal opportunity for employmont,
gqual mecoss to places of publie aceoramadi-
tions, amd enqual opportunity in ::.w aale,
purchaze, lense, rontal and financing o.q.
housing accommodations or renl property.

Fhe Logistature further deetared equal op-
partunity in the areas of employment, pub-
Jie accommadations, housing accommoda-
Uons #nel rea) property to be u human or
civil right of all persons without regard to
race, religion, eolar, natlonal origin or an-
ceptry.  [n mddition to the foragolng, the
presont. Human TRights Act, unlike the 1961
Act, provides for meaningful :Eﬁczwu for
ihe enforcement of the Commissiows or-
ders. '

Thus, it is veadily discernible that the
Legislature, by s recent enactmaents in :ﬁ
field of humun righta, intended lo and A..:_
provide the Commission the means with
which to clfectively enforce the Jaw wil
meaningully implement he Jegislative e
yacation of policy. 1 our society and
government seriously desire Lo stamp oud
Use evit of unlnwful diserimination which is
symplomatic of unbeidled bigotry, ,s_& we
beliewe: they do, Yhen it is imperative that
1he duty of enforcement be accompanted by
an effoctive and meaningful means of an-
forcement. The forcefal langunge E.,ma by
_,.rm Legnlature mandates the eradication n"q
unlawfol diserimination. I thia mandate 13
10 he carried 1o fruition the provisions of
tha 1967 Human Rights Act and the !.:E.__..m.
munts thereto must be given the signifi-
cance intended so as to provide for mean-
jagTul enforcement.

3] Asr e preliminary consideration, in
relation o tha question of whether an nd-
ministrative agency has the powar o w.s.‘pz_
damages to & viclim of uplawful &S:E:.S.
Lion, we quote with approval the expeession
of the New Jersey Suprerne Court, 83 _.cm.
lowa: "Initially we may 38y that, at this
attvanced date in the developmnent i, al-
ministrative law, we e no constilutional
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ohjection Lo legisiative awthorization to an
administrative ngeney o awand, ns inciden-
tal relief in connection with 2 subject delo-
m.sEa to it, mopey damages, ultimats judi-
cial review thereaf Leing available. Jack-
son ¥. Concord Compury, 50 N.J. 113, 253
A2 93 (1969). Cf. Mosanchusetis Com-
misgion Againat Discrimination v. Franzaro-
li, 857 Mass. 112, 258 N.E2t 311 (1970
Gilliam . City of Omaha, b.CNeb., 331
F.5upp, 4 (1971).

[4] Finding no constitutionul objection
to fegisfative authorizativa of suck an
award hy an administrative agency, we
must mow determing whother the Commis-
sinn ia authorized ander our fuman Rights
Act to make such nwanl.  Our basic deter-
mination must he whether the Legislature
intended to extend aueh power tn the Com-
mission, evan though it was not granted in
expreas words. A careful examination of
thae provisions of W.¥a.Code, 1931, 5-21-1
el seq., aa amended, with particular refer-
enee Yo Section 10 thercof, leads us to he-
lisve that such power was given by implica-
tion, ecomsidering the lroad language and
overall dosign of the Act.

Section 10 of the Act provides the proce-
duren to be foliowerd when a complaint is
filed with the Commission charging unlaw-
fal diserimination.  §f, upon investigation
of the charges, the Commisaion determines
that prohable cause axists for subatantiat-
ing tha allagmtions of the complaint, It will
endenvor by eonference, concilintion and
Racgas to climinate such unlawi{ul prac-
teen. Should thin prova ineffective, the
ﬁo_sws?.mo: Ay, upon proper notice, hold a
hoaring st which all parties may he heard.
Upon a finding that the respondent has
engaged in an uplawful diseriminatory
practite, the Commission shall jasue and
cause to ba served an order to cease and
m.&wm from such unluwful discriminatory
practices,

Significantly, tht above code provision
then authorizes the Commisaion, in addition
to the authority to issue a censa and desist
order, “to teke such affirmadive action, jn-

cluding, but not fimite to, hlring, reinstate-
ment or upgrading of employess, with or
withaul hack pay - nain the judg-
ment of the commission, will effectunte the
purposes of this eriiels M femphes
sl3 supplied).  Identical Janguagg i found
in the Now Jersey human righta act (N.).
S.A. 10:5- 1T}, which, like our Act, Incidan-
tully, doea not expressly give the Director
of the Division on Civil Rights the authority
to award damegas te vielims of unlawral
discriminalion  Nonatheloss, the court, in
Jacksen v, Concord Oo..:_z—_.;.. supra, had no
difficulty in finding a plain implication in
the New Jersey Statute authorizing the Di-
rector o nwand such damages,

The term “incloding” in » statute s to be
dealt with a3 & word of enlargement and
this is espacially 30 where, as kn our Section
10, such word is followed by "but not limit-
ed " the iRustrutions given. Pennryplva-
nia Hurann Relations Commission v. Alto-
Reste Park Comelery Association, 453 Pa.
124, 306 AZd 881 (1973}, See L D C. v,
Corporntion Commission of State of Okte-
horaa, D.C.OKL, 362 F.Supp, 522 (1973);
Phelpa v. Slodd, Ky., 479 5.W.2d 894 (1972);
amit St Lowis County v. State Highway
Commission, Mo., 109 SW.2d 149 (1966).

[8§ W.VaCode, 1931, 6-11-10, aa
amended, anumernles, an illusleations, sqv-
eral eourges of action the Commisslon can
take to “ellectuatle the purposen of this
artitle.”  As noted above, hownver, by the
use of the term “including, but not limiled
to”, the Legislature implies that measures,
other than those specified, may bo taken by
the Commisgion in crder 10 offectively ey
out the purposes of the Act. We believe
that the Legislature intended, as a further
measura, that the Commiasion have the su-
thority to wward money damages when
warranted by the evidence, such award be-
ing always subjeet to Judicinl review.
Under the provisions of Section 10 of our
Human Rights Act, the Commissian ia spe-
cifically suthorized o order Lhe offerding
party in an employment discrimination case
to rtinstte the employee “with or without

nalaiyillindi
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pack puy”. This ghows-that an awnrd of
money darmages for useonomi¢e 103 wus noL a
cemedy unthought of by the [egistuture,
In this tespect, 2L Jesst, tha Commiselon
was expressly given the mutherity to con-
giler economic loss Lo the vielim of unlw-
fuf discrimination,  Jackson v Coneard
Compsny, suprs, Cf. Nationa! Labor Rela-
\josis Board v. Strong, 393 7.8, 457, 89 8.Ct
541, 21 L.Ed.24 546 (1969),

A Further irgkication that the Legislature
intenden to autherize the Commission Lo
award money damages in proceadings -
fore it is Tound in W VaQode, 1931, 5-11-
13, ap amended, designatml "Txelusiveness
of remaedy”. Therein, it is provided that
whea one proceeds under Yhat article, such
action is exclusive and one may nol take
any other uttion, either civil er crimingd.
Etperienre bas shown thet in eases involv-
Ing untawful diserimination, whether it e
in the fiwdd of employment, hausing aceam-
mabations or other, the vietim thercof often
suffers “oul of pocker” monviary loss.
Fuirness reguires and juatice demands that
he be permitted Lo recover such loss. This
he is prechuded from doing if the remedy
lukore the Commission doas not altow the
award of fiveney demayes.

We recogoize, a1 dil the learned triwl
juwilge, that there i3 no unanimity ef I
sion among the courts on the saue under
consideration.  We bhalieve, however, that
those which permit the Human Rights Com-
mission to awnrd money damuges when
worsantor] Ly the gvidence are Better rea-
soned decisions and we adhere thereto. See
Jacksan v. Concord Company, supra; Laho-
rlan v. Ruseel) Fity Renl Eatate Agency, 62
N 399, 001 A2 754 (1973) eod Gitliam
v. Clty of Omahe, supra, Coatea, see lron
Warkers Loca) v. Harl and [fowa Chvil
Hights Commission (lowa), 191 N.W .24 758
(il

6] Tn relution to the secondary isue,
affuded 0 in the fiest paragraph of this
apinion, we are in pgreement with the triul
court and affirm its ruling.  The recont
fails 1o reven! that the camplainant, Charles

Hobinson, incurred any monetary leas. The
Commission appears to have hased its
awnrd of damages on his earnings per hoor.
lowever, alnee the record shows affirma-
thvely that he ioat no work by raason of this
matter, he is entitled Lo no damnges, Com-
pensatory damages may be awarled by the
Commission only sgon preper proof of mon-
ctary Yass, Mo such Joss was shown in this
case,

In view of the [oregoing the jurdgment of
e Cireuit Court of Hanawhn County is
reversed insofar us it holds Lhat the West
Vigginia  Human  Rights  Cormission is
without mutherily 1o award compensatory
damages Lo a victim of unlawiul discrinina-
\ian andd 36 affirmed wherein it denies such
sompensatory damages nnd other monetary
awards to the complainant in this case.

Affirmed in parl; reversed in part.

BERRY, Juatice (dissenting):

I dissont [rom tho majority opinien
wherein 1 states that the Weat Virginen
Human Rights Coemmisgion haa authorily
upder the atalute creating it to award eomn.
pensatory dumages 1o & vietim of unlawf{ul
diseriminasion, There is a¢ authority pro-
yidedd for In the West Virginin  Human
Rights Act (Gode, 5-11-1 @t ). or
amendiments Lhereto, suthacizing the Com-
mission Lo nward compensatory damages.
1t dows specifically peovide that the Com-
migsion can reinsiate gmployoes, with or
without back pay. 1t s true this anthoriza-
yion may invglve & monelary awerd, hut
such nwards have pecific limitations
whereas the majority holds that the Com-
mission has the power and authority 10
make nwards for compensalory damages
with no bimit to the amount thal may be
awnrded, The maxim of expressio unjus
sl vxclusio alterius (the expression of one
{hings 7 the exclusion of Rnother) is apylica-
bie in the construction of thiy statute.

1 am of the opinion that authority Lo
pward compensatary damages by the Com-
miziion upder the sel woull have lo he
apecilically granted hy the legislature with
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certain limitations set out in conneclion

therewith,

¢ D

Roosevelt DAWSON
V.

CANTEEN CORE., a corp, and
Continental Baking Co., n corp.

No. 13476,

Supreme Court of Appeals of
West Virginja.

Feb. 25, 1975,

Action was bronght by buyer and con-
sumoy of contaminnted feod sgainat vend-
ing machine company and baking company
which baked hun used in the contaminated
cheaseburger. The eanteen company waa
Aisrnizsedd and the Circuit Court of Brooke
County, Jumes G. McClure, J., gntered ordor
dismissing the baking company on grownc
of Iack of privity, and the plaintiff buyer
appealed. The Supreme Gourt of Appeals,
Nesly, J., held that the doctrine of privily
of contract in sction for breach of express
or Implied warranty was abaliahed and thet
the execution of appesl bond in blank was
sufficient.

Revarsed and remandod with instruc-
tlons.

1. Sales +=255

) Privity of contract in netions grounded
in ?.E.% of express or implied warranty is
nholished.  Code, 46-2-318, 46A-G-108.

2. Apperl and Error «=395
Where counsel for appellant and the

nttorney in faet for insurance company exeé-

1. The writer wishes 10 acknowlsdge his
debt to Profestor Thomas €. Cedy for his
excellent law roview anilcte.  “Law of
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cuted o bond in blank end gave it o clark
who certified the samo, appellant, could ren-
sonably have expested clerk to fill in the
blanks and there was substantial compli-
anee in giving bond so that appeal was not
subject to dismiasal for failure Lo peat hond
within two menths from date appeal was
lodged. Code, 58-5-16.

Sylighas by the Court

The requirement of privity of contract
in an action for breach of an express or
implied warranty in Weat Virginia is here-
by nholished.

Patrick 5. Cassidy, Wheeling, Bogarad &
Roberison, Martin 3. Bogarad, Weirten,
Myron E. Ranelin, Jr., Steubenvilte, Ohio,
for appalfant.

Brchmann, Hess, Bachmann & Garden,
Gilbert S. Bachmann and Leater C. Ilass,
Jr., Wheeling, for Conlinental Baking Co.

NEELY, Juatice:

For many years West Virginians suffer-
ing injuries as the result of defective prod-
ucts have been unable to recover agninst
defendant manufacturers, wholesnlors, or
retnilers for breach of warranty unless they
stoed in privity of contract with the defend-
ant. At the same time West Virginia man-
ufaclurers, wholesalers and retailers selling
products nalionally have been axposoik 1o
extenslve liability for defective products
manufectured in this State and sold else-
whore because he majority of American
jurisdictions have abolished privity s a re-
quircment in warranly actiona.

(1) ‘The case before us provides an op-
portunity for the Courl to correct this
anomalous situstion and to bring Weat Vir-
ginia law into harmony with the etear
weight of modern American authority.!
Accordingly the roquirement of privity of

Products Uabilhy ln West Virglnis," T4
W.AaLRev. 203 (1972). s

DAWSON v. CANTEEN CORP. W Ve B3
Clis 3 112 S.E 2482

contract in aclions ﬂ..::x:aeﬂ_ in braach of
gxpress of impliod warranty is abalished in
Weat Virginia and the hotding in Lhe cae
of Williams v. Chrysler Corp., 148 W.Va.
g55, 137 S.E24 225 (1964) and the cases
upon which it relied are expressly overruled
where inconsistent with the holding in this

coset

Tha plaintiff, Rocaevell, Dawson, was
working lor the Wheding-Pittshurgn Steel
Corparation on July 12, 1970, when he pur-
chased from 2 venring machine & cheese-
burger preparad on 2 bun containing mice
feees. The bun had been baked by defend-
ant, Continental Baking Company. Plain-
Liff brought his action in the Circuit Court
of Brooke County, Weat Virginia, ppminst
defandants Canleen Corporation and Conti-
pental alleging that “The plsntifl has suf-
fered nt A proximale result of the defend-
ams’ conduct ncute food poiznning with
Gastroentaritia.  The deferdants impliedly
wareant tha chaesehurger including the bun
that plaintiff porchased, anid implied war-
ranty was that the cheeseburger and hun
was (it for bumen consumption.” Plaintilt
alleged thet he aufforsd nausad, womiling,
andl disrrhes; that be remained ill for over
» month as a proximate Tesult of ealing the
contaminated chooseborger; that he ex-
pended monay for medical care; ami, that
he loat a month's wages from his regular
employment.

(anteen Corporalion moved 1o dismiss
the action as Lo itsell because Canteen did
not oparate the vending machine but rather
leazed it to Cantean of Ohio Valley, and the
court granted that motien to dismiss. The

2. The holding in Payne V. Valley Motar
Sates, Inc., 146 W.Va. 1063, 124 S.F 2d 622
{1952). another decision commonly cuied as
precedent in West Virginia cases dealing
with warransy lssues, nlso has been suh-
suantally lmited. Passege of the Consuim-
ar Frowection AL, Ww.VaCode, AgA-1-100
w1 req- [1974] resurictad the Payns decinon
whith stated in syllabus point 1 thay
“[e}tiect will be given 1o &N oXpIEss War-
canty a3 wrilten whea 1 spacificatly ex-
cludes  Impllad  warvaniles and  limits
amount of damages” But W.Va.Codr,
48A-6-107 [1974], now provides:

?Em..oa:qa.an:_.a_:-_on onsgssw.sa..
challenged on appenl. i

Continental Baking Company also filed &
motion 1o distaiss on the grounds that there
whs no contract privity between Comtinen-
12l Raking and the plaintiff. Thia metion
1o ddiamiss for lacl of privity was granted
Dbased upen prevrial stipulntions. 1t is Lthe
disriasal for Sack of privity which is square-
ly chalienged by plaintiff on this appeal.

I

The requircenent of privity of contract in
wareanty notions in Weat Virginia began lo
srode with the paasspe of the Uniform
Commeraal Code- W.Valode, 46-2-318
[1963) eliminated the privity of econtract
~gquiremant for warranly sctiona in what 13
lnown &S Vhe “horizontal” chain of users.
Chat section 3ays:

o seller's warranty whether express
or implied extends Lo any natural person
who it In the (amily or household of his
buyer or wha is @ gueat in hia hame il iLis
reasonable 1o expoct that such parson
may use, conmume or bd affocted by the
goods and who is Injured in person by
hreach of the warranty. A seller may
not exclude or limit the operation of this
saction.”

This proctss of statulory eromion of the
cormmon Taw doctrine continued with the
passaga of the “West Virgania Consumer
Credit aml Protection Act,” Chapter 12,
Actz of the Lepisiature, Regular Session,

“Notwithstanding £ny other provision
of law o the coolrary with respeci to
goods which are the subject of or are
intended 1o becoms the subject of a con-
sumer Uransaclion, no rnarchant shall:

(1) Exclude, modify or otherwise al-
tarpt Lo limut any warranty, exXpress or
implied, including the warranties of mer-
chantabillty and fitness for & panticular
purpose. of

{2) Exclwle, modify or atiempt Lo Hmit
any remedy provided by faw. including
the measure of darnsgas nvailable, for
breach of warramy, aupreis or implied.




