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TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 28
LEGISLATIVE RULE PERTAINING TO THE
"PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES BY PRIVATE PROPRIETARY INSTITUTIONS

STATEMENT OF CIRCUMSTANCES

A major problem in the State of West Virginia in recent years has been
correspondence schools, who solicit students in West Virginia. These schools
routinely misrepresent the services that they can provide, use deceptive sales
practices, and fail to provide refunds upon cancellation of the course. The Propcsed
legislative rule would provide needed regulation in these areas.




APPENDIX B

~ FISCAL NOTE FOR PROPQOSED RULES , ,
Legislative Rule Pettaining Zo Lhe Prevention of Unjair on Decepiive
Rule Title:Acts oi Practices by Private Puprietary Instifulions

Type of Rule: X lLegislative Interpretive Procedural

Agency 044ice o4 Zne Afiorney General Consumer Profection Divdsdion

Address §17 Quannier Strgel, 6ih Floox

Chanfeston, llest Vingindia 25307

1. Effect of Proposed Rule Not Applicable

ANNUAL FISCAL YEAR
— — s e
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]
ESTIMATED TOTAL s S $ s $
CoSsT
PERSONAL SERVICES
CURRENT EXPENSE
REPAIRS &
ALTERNATIONS
EQUIPMENT
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2. Explanation of above estimates:
No cosi Zo Stafe on Local govewmmant.

3. Objectives of these rules: Promotion of Consumer Protection
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Rule Title:

Acts on Practices by Privats Proprietatry Insiifutions

4. Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.
WLLL phomote pivate adjudication of consumer Lssues, heducing burden
on sZale regulations.

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

wéiﬂ'p&omatg consumer congddence and asslst responsible businesses,
Leading %o job growth,

C. Econeomic Impact on Citizens/Public at Large.

WLLL assist consumers and busdinesses with centainzty in consumer faw,
promoiing susainable and responsible business develforment.

Date: 5/30/94
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DATE:

TO:

FROM:

LEGISLATIVE RULE TITLE:

1. Authorizing statute(s) citation

W.

August 15, 1984

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Darrell V. McGraw, Attorney General
Building !, Room E-26, Charleston, West Virginia 25305

Titie 142 Series 29 Prevention of Uafair or Deceptive Acts or
Practices by Private Proprietary Institutions

Va. Ccde Section 46A-6-103; 46A-7-102Z2(e)

2. a.

Date filed in State Register with Notice of Hearing

July 7, 1994

What cther notice, including advertising, did you give
of the hearing?

Press release giving date of hearing and agency phone number

for additional infortiation.

Date of Hearing(g)_susust 10, 1994

Attach 1list of persons who appeared at hearing,
comments received, amendments, reasons for amendments.

Attached £ No comments received

Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
(be exact)

August 15, 1994

Name and phone number(s) of agency person(s) to
contact for additional information:

Darrell V. McGraw, Jr., Attorney General

558-2021
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3, If the statute under which you promulgated the submicte
rules reguires certain findings and determinaticns to b
made as a condition precedent to their promulgation:

a. ve the date upcn which vyou flled inm the State

Gi

Register a notice ¢f the time and place of a hearing
for the taking ©f evidence and a general descripticn
of the issues to be decided.
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b. Date of hearing:

on what date did you £ile in the State Register the
findings and determinations required together with the
reasons therefor?
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d. Attach findings and determinations and reasons:
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TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 29
LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES BY PRIVATE PROPRIETARY INSTITUTIONS

BRIEF SUMMARY

The proposed rule governing private proprietary institutions would cover
practices of these businesses from advertising to writing refunds of cancellations.

The proposed rule would make it an unfair or deceptive act or practice
for the school to misrepresent or suppress the essential facts concerning its
accreditation, the transfer of course credits earned at the institution to any other
institution, and matters for which a student is qualified upon successful completion
of the course. The proposed rule would also make it an unfair or deceptive act or
practice to make misleading statements about the nature of the financial charges,
and misrepresentations regarding one employability of its graduates. The proposed
rule would also cover misrepresentation of facilities and deceptive sales practices
such as deceptively designating sales representatives as registrars, counselors or
advisers, when these people do not have such training or experience, using
misrepresentations about its school or course and recru:tmg students, and |mp]y|ng
courses are provided at a reduced price when such is not the case.

The proposed rule would also make it an unfair or deceptive act or practice for
the proprietary institutions to fail to outline the obligations of both the school and
the student, and to fail to provide certain disclosures in enrollment agreements.
The proposed rule would also governing refund policies, and makes it an unfair or
deceptive act or practice not to follow federal regulations regarding financial aid.
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. LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES BY PRIVATE PROPRIETARY INSTITUTIONS

SECTION 1: GENERAL

1.1 Rule Designation - This_rule is legisiative.

1.2 Scope.-- This proposed legislative rule covers certain unfair or deceptive
acts or practices by private proprigtary institutions wherever located.

1.3 Authority.-- W. Va. Code 46A-6-103 and W. Va, Code 48A-7-102(e).

1.4 Filing date.--
1.5 Effective Date.--
1.6 Repeal of Former Rule - Not applicable.

1.7 Penglties - Except as otherwise indicated, a violation cof this rule
constitutes & violation of the West Virginia Consumer Credit and Protection Act, W.
Va., Code 46A-6-101 et, seaq.

1.8 Constructicn -- This rule shall be liberally construed to effectuate the
purposes of the Wes: Virginia Consumer Credit and Protection Act, W. Va. Code §

48A-1 gt seq.

1.9 Severability - If, for any reason, any section, subsection, sentence,
ciause, phrase, or provision of this ruie or the application thereto to any person or
circumstance is held unconstitutional or invalid, such constituticnality or invalidity
shall not affect other sections, subsections, sentences, clauses, phrases, or
provisions or its application to any other person or circumstance, and to this end
each and every section, subsection, sentence, clause, phrase, or provision of this
rule is hereby declared saverable.

SECTION 2: DEFINITIONS

2.1 "Private proprietary educational institution" or "private vocational
institution” means any facility operated for profit and offering courses, whether
denominated career college, business ccliege, or otherwise; or any selier of a course
therefor.




2.2 "For profit" shall include any facility designed t¢ pay a financial reward
to the owner or owners. It shall also include any facility designed as non-profit in
which a principal owner or person related 1o a principal owner is an officer or major
salaried official or employee of the facility,

2.3 "Course" means a formally organized, structured series of meetings open
to the general public or a portion thereof for which a fee is charged with the intent
of imparting information or understanding at a level appropriate to a post-secondary
or secondary audience. It does not inciude courses given by a school operating under
a license granted under Chapter 30 of the West Virginia Code which are relevant to
the subject area of the licensure or four year colleges authorized to grant bacheior’s
degrees.

2.4 "Financial aid" means any aid received from Basic Educational Opportunity
Grant Program, the Guaranteed Student Loan Program , Pell Grants, or any other {oan
provided or arranged for by the institution.

SECTION 3: COURSE SOLICITATION AND CONDUCT

3.1 Misrepresentation

It shall be an unfair and deceptive act or practice for a seiler, person, or
institution 1o engage in the use or employment by any person of any decepticn,
fraud, false pretense, false promise or mis-statement, or the concealment,
suppression or omission of any material fact with the intent that another rely thereon
whether or not any person has in fact been misled, deceived or damaged thereby.
Without limiting the generality of the foregoing, the following are deemed to be
misrepresentation: i ,

3.17.1. Nzature of Educational Program.

Misrepresentation by an institution ¢f the nature of an educational program
includes, but is not limited to, false, errcneous, or misleading statements or
suppression of essential facts concerning:

3.1.1.1. The particular type(s), specific source(s), nature and extent of
accreditation. (If it is represented that the course is approved, the nature, extent,
and purpose must be disclosed.)

3.1.1.2. Whether a student may transfer course credits earned at the
institution to any other institution.

3.1.1.3. Whether successful completion of a course of instruction
qualifies & student for:

3.1.1.3.1, Acceptance into a labor union or similar organization.
3.1.1.3.2. Receipt of a local, state, or federal license or
nongovernmental certification required as a precondition for employment or to
perform certain functions.
3.1.1.4. Whether its courses are recommended:
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3.1.1.4.1. By vecational counselors, high schools, or employment

agencies.
3.1.1.4.2. By government for government employment.
3-1.1.5. The size, location, facilities, or equipment of an institution.

3.1.1.6. The nature, age, and availability ¢f the institution’s training
devices or equipment and their appropriateness to the employment objectives that
it states its programs are designed to meet,

3.1.1.7. The number, availability, and qualifications, including the
training and experierce, of the institution’s faculty and other personnel,

3.1.1.8. The availability of part-time employment or other forms of
financial assistance.

3.1.1.8. The nature and avaiiability of any tutorial or specialized
instruction, guidance, and counseling, or other supplementary assistance the
institution will provide its students before, during, or after the completion of a
course,

3.1.1.10. The nature of any prerequisites established for enrollment in
any course.

3.1.2. Nature of Financial Chargss.

Misrepresentation of the nature of its financial charges includes, but is not
imited to, false, erroneous, or misleading statements or suppressicn of essential
facts concerning:

3.1.2.1. Offers of scholarships to pay all or part of & course charge,
uniess a scholarship is actuzlly used to reduce tuition charges made known to the
student in advance. The charges made known to the student in advance are the
charges applied to all students not receiving a scholarship.

3.1.2.2. Whether a particular charge is the customary charge at the
institution for a course. '

3.1.2. Emplovyment or Opportunity for Graduates.

Misrepresentation by an institution regarding the employability of its gradustes
includes, but is not limited to, false, erroneous, or misleading statements:

3.1.2.1. That the institution is connected with any organization or is
an employment agency previding autherized training leading directly to employment.

3.1.2.2, That the institution maintains & placement service for
graduates or will otherwise secure or assist its graduates to obtain employment,
unless it provides the student with a clear and accurate description of the extent and
nature of this service or assistance.
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3.1.2.3. Concerning government job market statistics in relation to the
potential placement of its graduates.

3.1.2.4. That has the tendency cr capacity 1o mislead or deceive
students, prospective students, or the public regarding actual or probable
employment ok cpportunities in any vocational or field of activity.

3.1.4. Correspondence or Home Study.

If any institution conducts its instruction whaolly or partially by correspondence
or home study, it shall be an unfair and deceptive act or practice to fall to give a
clear and conspicuous disclosure that it is a correspondence or home study schoc!;
an institution which offers both resident and correspondence or home study
instruction shall clearly and conspicucusly identify in all advertisements and
promotional materials, except in those pertaining solely to its resident program, the
programs or courses (¢ be offered in whoie or in part by correspondence or home
study.

3.1.5. Misrepresentation of Facilities, Services, Qualifications of Instructors,
and Status.

An instituticn shall not misrepresent directly or indirectly in its advertising,
promoticnai materials, or in any manner the size, location, facilities, or equipment of
'ts school or the number of educaticnal qualifications of its faculty and other
personnel. lilustratively, an institution shall not:

3.1.5.1. Use or make reference 1o fictional organization divisions or
position titles or make any representation which has the tendency or capacity to
mislead or deceive students or prospective students, as to the size or importance of
the school, its divisions, faculty, perscnnel, or officials, or in any other material
respect,

3.1.85.2. Represent that the school owns, operates, or supervises a
dormitory, eating, or other living accommodations unless such Is the fact.

3.1.5.3. Falsely or deceptively represent the location or locations at
which its courses will be conducted.

3.1.5.4, Misrepresent the nature, or efficacy, of its coursss, training
devices, methods or equipment or the number, qualifications, training, or experience
of Its faculty or personnei, whether by means of endersements or otherwise.

3.1.5.5. Falsely represent that it will provide or arrange for part or full-
time employment while the student s undergoing instruction, or misrepresent in any
manner, directly or by implication, the availability ¢f such employment or any other
form of financizl assistance.

3.1.5.6. Deceptively represent the nature of any relationship which the
school or any of its cfficers, employees, or instructors may have with the U.S.
government or any of its agencies cr any agency of a state or local government, or
that by virtue of such a relationship or any prior reiationship its students will receive
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preferred consideration in obtaining employment with such & government or any of
its agencies.

3.1.5.7. Represent directly or indirectly that certain individuals or
classes of individuals are bona fide working members of its facuity, or are members
of its advisory board, or have played an active part in the prepsaration of its
instruction materigls, unless such is the fact, or misrepresent in any manner, directly
or by impiication, the extent or nature of the association of gny person with the
school or the courses offered.

3.1.56.8. Misrepresentthe nature and extent of any personal instruction,
guidance, assistance, or other attention it will provide for its students either during
a course or after completion of a course.

3.1.5.9. Misrepresent directiy or indirectly that it is a non-profit
organization, or that it is affiliated with or otherwise connected with & public or
private religious or charitable organization.

3.1.6. Deceprive Use of Diplomas.

An institution shall not issue a degree, diploma, certificate of completion, or any
document of similar import, which misrepresents directly or indirectly, the subject
matter, substance or content of the course of study or any cother material fact
concerning the course for which it was awarded or the accompiishments of the
student to whom it was awarded.

3.2, Deseceptive Sales Praciices

3.2.1. In obtaining leads 1o prospective students, an institution shall not use
advertisements or promotional material which is classified, designated or captioned,
"Men wanted to train for ***", "Help Wanted"”, "Employment”, "Business
Opportunities” or by words or terms of similar import, so as to represent directly or
by implication that employment is being offered.

3.2.2. An institution. shall not deceptively designate or refer to its sales
representatives as "registrars”, "counselors”, "advisors”, or by words of simiiar
import or misrepresent in any other manner, the titles, qualifications, training,
experience, or status of its salesmen, agents, employees, or other representatives.

3.2.3. The adveriising or promoziona! materials of any instituticn which are
used to provide leads to prospective students shall include the full name and address
of the school {a local address is permissible in the case of a multi-lacational school)
and disclose the fact that it is a school if such is not apparent from its name. In
addition, a person who responds to such an sdvertisement or promotional material
shall not be visited by a salesman uniess the advertisement or material contains a
clear and conspicuous disclosure that a salesman may call or unless consent to such
a visit is first obtained by mail or telephone.

3.2.4. In obtaining leads to prospective siudents, an institution shall not
represent that it is conducting s talent representation unless it is accompanied by &
clear and conspicuous disclosure of the institution’s name and address and the fact
that it is a schoc! If such is not apparent from its name. An industry member which
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conducts a talent hunt, contest, or similar test among prospective students must
keep accurate records concerning the results thereof,

3.2.5. An institution shall not represent directly or indirectly in advertising or
otherwise that a course or courses may be taken for a specified price, or at a saving,
or et & reduced price, when such (s not the fact; or ¢therwise decelve students or
prospective students with respect 1o the cost of a course or sguipmeant, bhooks, or
supplies associated therewith or furnish any means or instrumentality by which
cthers engaged in obtaining enrollment may make such representations. As an
illustration of the conduct prohibited, an institution shall not represent:

3.2.5.1. That veterans or other stated classes of persons may be
enrolled at a reduced or special rate unless such is the fact.

3.2.5.2. That a specific amount is its usual and customary price for a
course unless such amount is the price at which the course has been usually and
customarily sold in the recent reguiar course of business,

3.2.5.3. That any saving is afforded in the price of a course from the
institution’s regular price unless the price therefor has been reduced froam the prices
has at which the course has been usually and customarily sold in the recent regular
course ¢of business. '

3.2.5.4. That books, training materials, or training aids are furnished
at reduced prices unless the prices therefor has been reduced from the prices at
which they were usually and customarily sold by the institution in the recent and
regular course of business. _ -

3.2.867 An institution shall not misrepresent the total cost of the course o &
prospective student.

3.3. Coursg Terms and Conditions Generally

3.32.1. BRegistration Fes.

It shail be an unfair and deceptive act or practice for & school to charge 2
registration fee greater than 10 percent of the tuition for the entire course or one
hundred dollars ($100.00}, whichever is greater.

3.3.2. Terms of Correspondence Course.

It shall be an unfair and deceptive act or practice for:

3.3.2.1. Combination correspondence and campus courses not 1o be
priced separately. Refund and cancellation clauses shall apply to each individually.

3.3.2.2. The total cost of the correspondence portion of a contract or
a coniract that is entirely by correspondence to exceaead the total of the reasonable
store purchase price of the materials, the registration fee as hereinbefore set fourth,
and g grading fee in an amount not 10 exceed one hundred dollars.

3.3.2.3. The contract term of a correspondence course, & portion of
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a correspondence course, or & combination course of which a portion is by
correspondence 1o exceed ten menths. Any contract in violation of this section is
void.

3.3.2.4. The solicitor’s commission arising out ¢of a correspondence
course contract to exceed the greater of 25 percent of the course cost or one
hundred dollars.

3.3.3, Enrcllment Agreements.

It shall be an unfair and deceptive act or practice for:

3.3.3.1.  The enrcllment agreement to fail to clearly outline the
obligations of both the school and the student.

3.3.3.2. The school to fail to deliver a completed copy to the student
pricr to the consummation of the transaction.

3.3.3.3. The schoo! 1o fail to fully inferm the student as to the nature
cf the obiigation the student is entering into and as to the responsibilities and rights
of the student under the enroliment agreement before signing 1.
3.3.3.4. An enrollment agreement to fail to conspicuously disclose:
3.3.3.4.17. The "cash price.”
3.3.3.4.2. Other charges and fees.
3.3.3.4.3. The "finance charge,” if any.

T

3.3.3.4.4, The "total of payments," using said terms.

3.3.4. Admission Policies and Fractices.

It shall be an unfair and deceptive act or practice for:

3.3.4.1. A school 1o fall to determine with reasonable certainty that
each applicant for enrollment is fully informed as to the nature of the course desirad
and as 10 what training the applicant can reasonably be expected to accomplish.

3.3.4.2. A school to fail to establish the qualificetions which an
enrollee must have to enable successful assimilation of the training to be furnished
or to fail 10 determine, with reasonabie certainty in advance of acceptance of the
enrollment, that the applicant has proper qualifications to take the training and be
accepted into employment in the area of training. [n any case wheare a scheol enrolls
a person who does not meet accepted admission qualifications, it shall have written
records of the reasons why the student was permitted to enrcll, and be prepared to
justify its acticn in accepting the enroliment.

3.3.4.3. A school to enroll an epplicant who has a handicap, physical
or otherwise, which could reasonably prevent use cf the knowledge or skill gained
from the training desired for successful on-the-job performance after completion of
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ihe course.

3.3.4.4. A school to accept an enrollment from & person of compulsory
school age, or one attending & schoo! of elementary or secondary level, unless it has
established through contact with properiy responsible parties that pursuit of the
course would not be detrimental to the student’s regular schoc! work,

3.32.5. Right.ic Cancel or Withdraw Frcm a Correspondence or Combination
Course

It shall be an unfair and deceptive act or practice for a institution to fail 1o
permit a student to withdraw in accerd with the following: A buyer of a
cerrespondence or a combination correspondence and campus course may cancel and
terminate such contract any time by notifying in writing (by first class mail) or in
person of such cancellation. No particuiar form is required and a nonappearance at
the first day of the campus portion, extended failure te respond 10 correspondence,
or other clear indication of nonparticipation shall be deemed to be a withdrawal.

3.4, Deceptive or Unfair Collection and Credit Practices

An institution shall not use any deceptive representations or decentive means to
collect or attempt to collect tuition or other charges from its students.

3.56. Affirmative Disclosure Prior to Enroliment

It shall be an unfair and deceptive act or practics for 2 seller or institution,
before obtaining the signature of a prospective student or of his parent or guardian
on an enrollment contract or other contract, to fail to furnish in writing to that
person or persons the following information:

3.5.1. The institution’s policy and regulations relative to make-up work, delay
or delinguency in meeting course requiremants, and standards required of the student
for achieving satisfactory progress, including class attendance if applicable,

3.5.2. If the institution recommends, suggests, or reguires that the student have
Or secure any additional texts, equipment, or matarials other than usual student
supplies such as paper and pencils, or utilize any supplementary services offered by
the member, and the cost thereof is not included in the contract price of the course,
an itemized list of such items and services showing the price thereof.

3.5.3. In the case of courses to be taught in residence, a description of the
school’s physical facilities, and equipment to be used in teaching the class, and the
usual class size.

3.5.4. [If the institution represents that it offers a placement service to its
graduates or will otherwise secure or assist them to find employment, a detailed
and explicit description of the extent and nature of this service or assistance.

3.5.5. its graduation rate for the course or courses that is the subject of the
enrollment contract prior t¢ enroliment in the following manner:

3.5.5.7. For residence courses with fixed class schedules, the school

-8 .




shall disclose these figures for the most recent two calendar years: the number of
students; the number and percentage of students who graduated; and the number
and percentage of students who failed to complete.

3.8.5.2. For corresporidence or combination courses, the school shall
disclose these figures for individuals who became students during the school’s most
recent three calendar years: the number of students; the number and percentage of
those students who graduated; the number and percentage of those students who
failed to complete during that time; and the number and percentage of those
students who remained actively enrolled at the end of that time.

3.5.6. Any other material facts concerning the schooi and the program of
instructicn or course which are reasonably likely to affect the decision of the student
to enrcll therein.

3.6 Unaualified Students

it shall be an unfair and deceptive act or practice to induce the enrollment or
retention of & student for any course of instruction or training for a job or position
for which the school knews or has reason to know the student /s unfit by reason of
educational or physicai disquaiificaticn, or other material disqualification.

SECTION 4: EINANCING STANDARDS

4.1, Purposs

This section establishes rules that apply to institutions that offer or participate
in any type of financiel aid.

4.2, Compliance with Other Rules

It shell be an unfair and deceptive act or practice 1o fail to comply with any
rules regarding federal financiai ald programs contained in 34 C.F.R. Part 668
{General Provisions for Student Assistance Programs), 34 C.F.R. Part 682 (Federa!
Family Education Losn Program),34 C.F.R. Part 685 (Federal Cuest Student
Program}, and 34 C.F.R. Part 8630 (Pell Grant Program}, and successor regulations.

4.3. Financlal Assistance [nformation

it shall be an unfair and deceptive act or practice for the institution to fail 1o
describe the rights and responsibilities of students receiving any financial assistance,
including assistance under the Pell Grant, Supplemental Educational Opportunity
Grant, State Student Incentive Grant, National Direct Student Loan, and Parent Loans
for Undergraduate Students Programs. This descripticn shall include specific
information regarding:

4.3.1. Criteria for continued student eligibility under each program.

4.3.2. Standards which the student must maintain in order to be considered
10 be making satisfactory academic progress in his or her course of study for the
purpose of recelving financial assistance payments.
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4.3.3. Criteriz by which the student who has failed 10 maintain satisfactory
academic progress may re-establish his or her eligibility for financial assistance
payments.

4.3.4. The method by which financial assistance payments will be made to
the student ang the frequency of such payments.

4.3.5. The terms of any loan received by a student as part of the student’s
financial assistance package, a sample loan repayment schedule for sample loans,
and the necessity for repaying icans.

4.3.8. The general conditicns and terms applicable 10 any employmeant
provided t¢ a student as part of the student’s financia! assistance package.

4.4, |nstitutional Infermation

4.4.7. It shall be an unfair and deceptive act or practice to fail to make
available the following institutional Information:

4.4.1.1. The information that the institution must publish and make
readily availakble t¢ current and prospective students shall include, but is not limited
to, information on the following subjects:

4.4,1.1.1. The cest of attending the institution, including: tuition
and fees charged to full-time and part-time students; estimates of necessary bocks
and supplies; estimates of typical charges for room and board; transportation costs
for commuting students living cn or off campus; and any additional cost of a
program in which the student is enrolied or expressas a specific interest.

4.4.1.1.2. A statement of the refund policy of the institution for
the return of unearned tuitiocn and fees or other refundable portion of costs paid to
the institutién.

4.4.1.1.3. A statement to the institution’s policies regarding any
refund due to the Title IV student assistance programs.

4.4.1.1.4, The academic prcgram of the institution, including:
the current degree programs and other educaticnal and training programs; the
instructional, laboratcry, and other physical facilities which relate to the academic
program; and the institution’s faculty and other instructional personnel.

4.,4,1.1.5. The names ¢f gssociations, agencies, or governmental
bodies which accredit, appreve, or license the institution and its programs and the
documents describing that activity which may be reviewed under paragraph (b} of
this section.

4.4.1.1.6. A description of any special facilities and services
avallable to handicapped students.

4.4.1.1.7. Adiscussion of whether instructional or other physical
facilities are readily accessible by handicapped students.
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4.4.1.2. The institution snall make available for review to any current
or prospsective student, upon request, & copy of the documents describing the
institution’s accreditation, approval or licensing.

4.5, Misrenresentation

In connection with any financial aid, it shail be an unfair and deceptive act or
practice tc:

4.5.1. Misrepresent to any student or prospective student that the financial
aid will cover the entire cost for schooling.

4.5.2. Misrepresent tc any student or prospective student that the financial
gid will be available to pay miscellanacus personal expenses,

4.8.3, Misrepresent to any student or prospective student that the financial
aid will not have to be repaid by the student and/or that another source will repay
the financial aid.

4.5.4. Misrepresent 10 a student or a prospective student that the financial
aid covers the cost of necessary textbooks to be used for classes.

4.5.5. Misrepresent to a student or a prospective student that the financial
aid covers all expenses, including expenses for books, equipment, and other
necessary (tems or fees. '

4.6. RBefunds T

4.6.1.General. It shall be an unfair and deceptive act or practice to fail to
comply with the following refund practices: .

4.6.17.17. An institution shall have a fair and eguitable refund policy
under.which it will make a refund of unearned tuition, fees, and room and board
charges to & student who does not complete the academic period for which the loan
was intended, or dces not complete the academic pericd for which the loan was
made. ;

4.6.1.2. The institution shall state its refund policy clearly in writing.
The institution shall include in its refund policy the procedure a student would follow
to obtain a refund.

4.6.1.3. The school shzall provide the written statement containing its
refund policy 10 a prospective student prior 10 the student’s acceptance for initial
enrollment. The school shall also make its refund pclicy known to currently enrolled
students. |If the schooi changes its refund policy, the schoo! shall ensure that sl
students are made aware of the new policy.

4.6.1.4. The institution shall publish a current schedule of all student

charges, a statement of the purpose for such charges, and related refund policies,
and have them readily available free of charge to current and prospective students,
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4.6.1.5. The institution shall clearly designate all optional charges as
"optional” in all published schedules and related materials. Charges that are
mandatory and charges that are optional must be plainly differentiated in all printed
materials,

4.6.1.6. The institution shall clearly identify charges and deposits that
are non-refundable as "non-refundable” on all published schedules.

4.8.1.7. The institution shall refund housing renial charges, less a
deposit, so long as written notification of cancellation is made prior to a well-
publicized date that provides reasonable oppertunity 10 make the space available 10
other students.

4.6.1.8. The institution shall refund board charges in full, if written
notification is made prior to a well-publicized date that falls on or before the
beginning of the term of the contract, Subsequent board charges shall be refunded
on a pro-rata basis.

4.6.1.2. The Institution shall assess no penaity charges where the
institution, as opposed to the student, Is in error. The institution ghali make refunds
in cases where the institution has assessed charges in error.

4.6.1.10. The institution shall not advise students that any notifications
of withdrawal or cancellation and requests for refund must be in writing and
addressed to any designated institutional officer.

4.8.1.11, The institution shzll pay or credit refunds due on a timely
basis. : : :

4.6.1.12. The institution shall publicize, as a part of their dissemination
of information on charges and refunds, that an appeals process exists for students
or parents who feel that individual circumstances warrant exceptions from published
policy. The informational materials shall inciude the name, title. and address of the
official responsible.

4.6.2.Refund Policy - Campus Oniv Schools.

4.8.2.17. A campus school shall refund 100 percent of the tuiticn and
all other fees less the registration fee, if cancellation occurs prior to or on the first
day of classes. -

4.6.2.2. A campus schoo! shall refund at least 75 percent of all
charges less the registration fee if withdrawal occurs any time during the first one-
fourth of the academic period.

4.6.2.3. A campus school shall refund at least 50 percent of all
charges less the registration fee if withdrawal cccurs any time during the first one-
half of the academic period.

4.6.2.4. A campus school shall refund at least 25 percent of &ll
charges less the registration fee if withdrawal occurs any time during the first three-
fourths of the academic period.
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4.6.2.5. A campus school need not refund any of the tuition charge if
withdrawal occurs during the last one-guarter of the academic period.

4.6.3.Refund Policy - Correspondence and Combination Schools.

486.3.1. ~QCnce z student has canceled or withdrawn from
correspondence ¢or a corbination (correspondence and campus) school during the
correspondence portion or prior 1o or on the first day of campus class, the school
shall cancel all financial obligation for goods or service not received. The refund shall
be: the full amount of any campus portion of the course, plus the full amount of the
correspondence portion of the course, less the reasonable store purchase price of
unreturned correspondence course materigls received, the registration fee, and & pro-
rata portion of the grading fee, computed as that portion ¢f the lessons graded and
returnad to the student as compared to the totel number of course lassons. There
shall be a rebuttable presumption in the absence of evidence to the contrary that the
reasonable store purchase price of such materials shall be seven dellars ($7.00) for
each paperback and fifteen dollars ($15.00} for each hardback book received.

4.8.4. Determining_the Date of a Student’s Withdrawal,

4.6.4.7, Purcose. This section establishes rules for how an insgtitution
must determine the date {to include the day. month, and, y2ar) on which a student
withdraws from the school for the purpose of calculating the amcunt of a refund due
to a student, and reporting that the student has left the school.

4.6.4.2. The Withdrawal Date. The institution shall establish the date
of a student’s withdraw as follows:

4.6.4.2.1. Generzlly, the student’s withdrawal date is the earlier
of: the date the student notifies the school of his or her withdrawal; or the date the
school! determinegs that a student has withdrawn.

4.6.4.2.2, If the student is enrolled in g program of study by
correspondence, the student's withdrawal date is normally 60 days after the due
date of a required iesson that the student failed to submit in accordance with the
schedule for lessons established by the institution. However, if the student
establishes in writing, within the 60-day period, a desire to continue in the program
and an understanding that the required lessons must be submitted on time, the
institution may grant that student a restoration to in-school status.

4.6.4.3. Leaves of Absence. A student who is absent from school and
who has been granted z leave of gbsence by the institution, in accordance with this
paragraph, is nct considered to have withdrawn frem school for purposes of this
section. An institution may grant a leave of absence 10 a student provided that the
student has made a written request to be granted a leave of absence, and the leave
of absence involves no additional charges by the school 1o the student.

4.6.5. Timely Pavment of a Refund.

An institution shall pay each refund that is due in accordance with the
following:
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4.6.5.1. Within 10 days after the date of the student’'s withdrawal
from the school. In the case of a student who does not return to scheol at the
expiration of an approved leave of absence, within 40 days after the last day of that
leave of absence.

4.6.5.2. Transition requirements, In the event of an institution’s
closure, termination, or suspension of operations, or change in ownership, the
institution or its successors shall make provision for compliance with the
requirements cof this section with regard to students who obtained loans for the
period of attendance at the school prior 10 the institution’s change In status.

4.6.5.3. If an institution stops providing educational services or losas
its certification during an academic period, it shall rerund all tuition and fees paid for
that academic pericd.

4.6.5.4. Nothing in the above Sections shall be construed to appiy to
financial institutions.

4,7, Compliance with Loan and Grant Regulations

It shali be an unfair and deceptive act or practice for an institution participating
in federal financial aid to fail 1o comply with rules regarding federal financial aid
programs and lenders, financiers, assignees and guarantors shall comply with the
Federal Holder Rule 16 C.F.R.

SECTION 5: REMEDIES

5.1 In the event of & violation of this Rule by person subject to its
provisions, the Attorney General may bring a civil action to restrain any such
viglation, inciuding an application for temporary relief pending final determination of
the proceedings, and for other appropriate relief, including restitution for affected
consumers and the costs end expenses incurred in the investigation and prosecution
of such action.

5.2 In addition to an application for injunctive remedies and other
appropriate relief, as aforesaid, the Attorney General may also bring a civil action for
the willful viglaticn of this Rule, and if the court finds that a person has engaged In
a course of willful and repeated violations of this Rule or any other applicable
provisions of the West Virginia Consumer Credit and Protection Act, W. Va. Code
46A-1-101 et_seq., it may assess a civil penalty of no more than five thousand
dollars for each such violation. The Attorney General may also take such
adminisirative and other action authorized by law and regulation.

- 14 -




—a

© @ N o p oW

—h A =k e A o
@ or W N O

LIST OF PERSONS WHO ATTENDED PUBLIC HEARING
ON PROPOSED LEGISLATIVE RULES TITLE 142 SERIES 23-30

Richard Gallagher
Bill Minsker

Jack Albert

Bill Gossett
James Rice

Alvin McCorkle
A.D. McCorkle, 1V
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Roy Stricklen
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28.
27.
28.
28.
30.

Joe Doughton
Alonzo Johnson
Tem Winner
Debbie Sink
Bonnie Harcid
S. D. McCiure
J. D. Stricklen
David Yoder
Brad Sorrells
Norman Gecgel
Leff Moore
Lester Claudill
David McMahon
Nelson Robinson

E.C. "Bud" Anderson




SUMMARY OF WRITTEN COMMENTS TO PROPOSED LEGISLATIVE RULE
TITLE 142 SERIES 29 PERTAINING TO THE PREVENTICON OF
UNFAIR AND DECEPTIVE ACTS OR PRACTICES BY
PRIVATE PROPRIETARY INSTITUTIONS

Cne coMmmenter Stated that the term "institution” is not defined within the
regulation and could te construed to apply to financial institutions, Commenter
stated that it appeared that the proposed rule was intended 10 regulate the financing -
standards requirements on the proprietary institution and not upon the financial
institution. The commenter further stated that if the intention of the proposad rule
is to regulate ienders then the rule In its entirety Is objected to.




SUMMARY OF ORAL COMMENTS
TO PROPOSED LEGISLATIVE RULES

Series 29: Legislative Rule Pertaining to the Prevention of Unfair Acts and Practices
by Private Proprietary Institutions

General support for the entire series was expressed by several witnesses.
R

A witness representing consumers commeanted that the preposed rules would
beneficially replace consumer protection eliminated by the West Virginia Legislature
during its last session, and that rules promulgated by the West Virginia Board of
Education were not as effective as the proposed rules,




RESPONSE TO PUBLIC COMMENTS

TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 29

LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES BY PRIVATE PROPRIETARY INSTITUTIONS

The Consumer Protection Division of the Office of West Virginia Attorney
General has received written and oral comments on the above-styled proposed
legisiative rule. -

The Consumer Protection Division has read and discussed every comment
submitted. In many instances, the Division has modified the proposed rule in
response to public comments. In others, the Division has concluded that the
proposed rule is both necessary to adeqguately protect consumers and is authorized
by pertinent provisions of the West Virginia Code.

The Division has concluded that zll proposed Private Proprietary Institutions
Rules will be submitted to the legislature as proposed, except for he following rule:

Rule 4.6.5.4! This Rule will be created so that nothing in this rule may be
construed to effect financial institutions.

These changes are largely in response to changes requested by the regulated
community. Minor typographical and grammatical errors may also be corrected.

The Attcrney General wishes to thank the members of the public who toak the
time to study the proposed rule and comment on it.

These responses may not cover every change or respond to every comment.
The reasons for most substantive changes are self-explanatory in the language
changed or readily understood when read with the relevant oral and written
comments on the rule. There are also typographical, grammatical and stylistic
changes.
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CONSUMER PROTECTION REGULATIONS HEARING

Hearing held veginning at 9:19 a.m., on
Aungust 10, 1994, in Room 105 of the Charleston Civic

Center, Charleston, West Virginia.

APPEARANCES: ATTORNEY GENERAL DARRELL V. McGRAW, JR.
THOMAS W. RODD, Deputy Attorney General

ANDREW MAIER, Asst, Attorney General
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MR. RODD: Good morning. We're
about to begin. For a few remarks, the Honorable
Darrell V. McGraw, Jr., the Attorney General. _

DARRELL McGRAW: Good morning.

I'm glad you were able to come. I'm glad that
we're going to be able to hear from vou with respect
to the regulaticons which have been prepared by the
task force that we designed to initiate the
promulgation of regulations which we are reguired
under the law fto promulgate.

I must share with vou a secret in my heart of
hearts. Indeed, I had a long conversation about -
this very issue earlier today with relaticon to an
entirely different proposition than these
regulations.

In my heart of hearts I'm always concerned
about more regulations and more laws, For gquite a
long time, even perhaps 20 vears, 1t has been that
the Attorney General's c¢ffice is empowered to,
indirectly, to pronulgate regulations in these
fields that we have chosen to address; and it has
also been that others have probably shared the view
which I have, which is that, that it's possible for

regulations to Jjust be piling on.
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I'm nct here today toc say that that is true
with respect to any particular or specific
regulation that we are addressing here, but I do
want you to know that in my heart of hearts that I
approach these things as a matter of duty directed
by the law to, to proceed; and it is a dutv with
which I had some philosophical concern.

I was riding vesterday with a prominent person
familiar with the law who said that he had heard me
say many vears ago that there are already guite
enough laws to address probably anything that we
want to talk about, and this was a long time ago.
And in my Judgment, things haven't changed gquite a
lot since that day to this, except that there have
been more, always more.

So, we're here to address this, but we want to
do this in a, in a way that responds to the needs of
the community Iin a way that strives to bring
fairness to all parties concerned in transactions
which these rules address, recognizing all the
while, recognizing all the while, that we live in a
society which reguires to some degree the eXercise
of individual respeonsibvility by all people who

choose to participate in whatever function it is
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that the society allows engagement in.,

And so, I want to express to you my particular
heart-felt appreciation that you've come here to
share your views of these things, recognizing all
the while that this 1s a part o¢f the process which
will culminate in legislative approval of these
regulations finally.

And so, again, thank yvou for coming; and I am
depending upon you to express your view with respect
to these regulations as we go forward in an effort
to promulgate fair and proper regulations.

Thank you very nmuch,

MR. RODD: Thank vou, Judge
McGraw,

I'm Tom Rodd, the Director cof the Consumer
Protection & Antitrust Division of the Attorney
General's office, and this is the public hearing
that was announced in the State Register with
respect to the draft regulations filed with the
Secretary of State's office by the Division pursuant
to West Virginia law.

I have the sign-up sheets for the public
hearing; and the first two sign-up sheets -- which

seem to be the completed ones -- and I see that we
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have about 30 people whe have indicated a desire to
speak.

As I said earlier, at the end of the speaking
of those folks who have signed up we may have time
tce have other people speak, but that's not a
certainty. 8o, if -- it's 1in the interest of anvone
who thinks that they might want to speak ftoday to go
ahead and sign up on the sign-up sheet to be
guaranteed tine.

I'm going to just take a second and consult
with my colleague, Andrew Maler, also from the
o0ffice here, on the gquestion of time; and I'11 be
right back to make a few remarks about the time, and
then we'll begin with the first speaker,

{Short recess.)

MR. RODD: We have concluded that
at an appropriate time limit, which, guite frankly,
we will be somewhat flexible in administering, is
five minutes for peoples' comments; and, of course,
we can accept written comments as well. If people
begin to go significantly over five minutes, we'll
indicate to them that they are at that point. If
they really want to deliver a 15- or 20-minute

speech, we may have to ask them to give their first
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five minutes and then fall back to the end of the
line and address whoever remains here at the end of
the procedure,

Mr., Maier is going to keep a watch on the time,
and he'll -- I think he'll show people —-- he'll show
folks when they have got a minute remaining of those
five minutes: but as I say, we'll be flexible, This
is not a formal judicial process or anything like
that.

Do I have any questions before we actually

begin to hear from the witnesses?

LEFF MOORE: We have a process
guestion, Your notice of public hearing indicated
that you were not taking written comments, and you
limited the notice in the federal —-- the State
Register to coral comments only. Was that an error

or am I to understand that you'wve changed the

procedure?

MR. RODD: Well, I have stated
that we will take written comments today. So, I
would --

LEFF MOORE: {Interposing} Is that

ocnly today?

MR. RODD: The comment period will
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end todavy.

LEFF MOORE: Well, your notice to
the public indicated that oral would only be
accepted, S0, many of us d4id not prepare written
comments, in view of your notice to the public,

MR. RODD: I'm sorry, my
impression was that the notice to the public -- and
I haven't got that in front of me ~-- indicated that
there was a 30-day comment period following the
promulgation of the regulations, and in fact we have
been receiving written comments during the 30-day
standard comment periocd; that this hearing comes at
the end of that comment periocd.

LEFF MOORE: I would urge you to
read the notice as it appeared In the State Register
and on the front of the rules; and if I am wrong in
that, in that note, in my interpretation of the
notice, then I'1ll stand corrected. It's my -- the
way I read the notice is that there was a public
hearing scheduled for today with oral comments only,
and that the box that Indicated written comments was
not checked on that -- the front of this rule. But
in view of that, I would request that you would

extend for at least 24 hours the copportunity to
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- 8
submit written comments --
MR. RODD: (Interposing}) I will.
LEFF MOQRE: (Continuing} =-- after

today's date.

MR. RCDD: T will.,

LEFF MOCRE: Thank you,.

MR. RODD: Your name, sir?

LEFF MOORE: My name is Leff
Mcoore. -

MR. RODD: And is your address aon
the sign-up sheet, Mr. Mcore?

LEFF MOGRE: Yes.

MR. RODD: Thank veou for calling
that to my attenticon, Mr. Moore; and I apologlize for
any inconvenience that that may have caused to
anyone else here,

TOM WINNER: Tom, Jjust procedure,.
Are you going to take these series-by-series-hy-
series or Jjust lumping evervthing together cocr ---

MR. RODD: {Interpcsing) No. I
was going to go in the order of the, of the sign-up
sheets.

Other guestions?

Qkay, we'll begin with Richard Gallagher from
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Clarksburyg, West Virginia.

RICHARD GALLAGHER: First, let me
thank Judge McGraw for the opportunity to address
these regulationsS as they have been proposed.

My name 1is Richard Galliagher. I'm here on
behalf of the West Virginia Automobile & Truck
Dealers Assocociation,. I'1ll trvy to be as brief as
possible.

First, I'd 1ike to address the Series 27
regulations regarding motor vehicle repairs.

The 3.1 regulation limits the -- or regquires
only a $50 anticipated repalr before a written
repalir order 1is reguired. In today's market $50
doesn't go very far, as I think we're all aware. We
would reguest that this be increased to at least
$200.

In that secticon also there is consent reguired
to be given by the consumer. We believe that in
this provision, as well In a number ¢f cther
provisions, the consent language should be c¢hanged
to permit consent from the consumer or any adult
member of the consumer's immediate household,
because many times vou'll have a situation where the

consumer, i1f it's a husband at work, is unable to be
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reached; and the spouse can call in and say, "We
need this done" or "Yes, vou have our approval toc do
that." Under these regulations that would not be
feasible or appropriate.

A number of places through the regulations --
for instance, in Section 4.2.1, 1t requires
conspicuous notice of language. That's a term which
is subject to different interpretations, a
subjective term. We would reguest that any notice
regquirements clearly state the language that's
required, as well as have it stated in the size
print that's reguired. That would eliminate the
subjective terms, because cur concern is that the
more subjectivity that’'s involved in it, the more
difficult to comply with 1t, and the more it breeds
litigation.

The same type of language is used in Section
4.2.1, which we contend should be, should be
replaced.

In regard to 4.3.1, there is ah alternative
form there that provides three alternatives. That's
something that's new. We don't think that's
anything that's reguired under the authority of

46A-6-101, but we could contend that alternative
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three should be amended so that it reads, "I 46 not
want an estimate, dash, just fix my car," so that
people can understand what the point of that is.

Under the waiver language under Secticon 4.4.1,
it permits a written revocation as long as the
person has four or more cars. Again, under 46A-6-01
(sic) we belief that that limitation is unhecessary
and should not be there.

In regard toc the charges provisions under
Section 4.5, the provision should be amended to
recognize that estimates for repairs at times can't
be made in advance, because some problems with
engines, for instance, you have to tear the engine
down to see.what the problem is before vyvou can
prepare a meaningful estimate. So, that language
should be addressed to, to take care of that
problem.

Under the "Authorization to Proceed," the
primary concern is —-- or one of the primary concerns
is the fact that only the consumer can give that
authorization. That language should permit any
adult member of the consumer's immediate household
t¢ previde authorization.,

In regard to Section 6.1, the "Return of
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Parts.," that creates a number of problems. We
believe that the provision should be amended to
reguire the consumer to reguest the parts, if they
would like that; or at least reguest an opportunity
to inspect the parts. The language as it's
currently drafted creates environmental problems,
because some problems -- some parts that are removed
from vehicles could create environmental hazards:
and what that provides -- what that regulation
regquires, that these parts be provided to the
consumer. So, if that were to take place, the
consumer could be held responsible under a different
scenario of facts. But the regulation needs to be
amended to address those problems.

In regard to invoicing, Section 7.1.1 through
7.1.5, to the extent the provision requires labor to
be itemized under warranty work, this reguest should
be eliminated because it serves no useful purpose.
This is, again, in regard to warranty work.

"Prohibited BPractices,” there's a typoegraphical
error in 8.1 where i1t reguires misrepresentation,
which of course is a, is a mistake; and that Jjust
needs to be corrected.

£€.1.5, the language is vague, needs ta be
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addressed.

One of the problems through both this and the
section on sales is that there is -- there are
varying standards reguired. A "good faith basis" is
the standard that's required in several of Ythese
regulations. We believe the regulations should be
consistent in the standard of conduct that's
regquired. That "good faith basis" redquirement
should be inserted throughout the regulations, and I .
don't have time to identify each and every
regulation where it's referenced, but that needs to
be addressed as well.

With regard to Series 28, "Motor Vehicle
Sales," there in 2.6 reference is made to the
vehicle in normal usage and for a reasonable time.
Again, those are subjJective terms which result in
varying interpretations of what is normal, what is
reasonable. That wcoculd breed litigation. We
contend that it would be much better and much fairer
for all concerned 1f there are specific limitations.
If they are to be imposed, they should be set forth
specifically so there can be no subject to
interpretation which would only breed litigation.

As yvou go through that section, again words
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such as "conspicuousliy® -- again, that's a
subjective term. If that's to be required, then the
language, we contend, should be stated, and it
should be required to a certain degree of -- that --
the size of the print s¢, again, there is na
interpretation involved, and it's easier for all to,
to understand what the point is,.

Section 5.2.3 relates to a document- -- toc the
extent that relates to documentary fee, forbidding
that being charged, the statute iIs on point that it
permits that. S0, we contend to the extent it
contradicts the -- this regulation contradicts the
statute, that should be addressed and c¢hanged,

In regard to a number of regulations which,
which require the dealer to control the actions of
the manufacturer to be responsible for problems with
the manufacturer delivering vehicles, we contend
that that's unfair to the dealer, because the dealer
has no authority tcoc control the manufacturer. S¢,
that language should be amended.

Secticons 5,9/5.10 include and involve vague
terns that again are subject tc variocus
interpretations and will breed litigation, That

should be, that should be addressed o that it can
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be specifically understocd what's reguired by these

regulations.

In regard to "Advertising And Sales

Presentation Reguirements," there are provisions
there agaln which are vague,. 6.3.28 should be
eliminated. 6.3.2 forbids a consumer's guestion to.

be answered if in fact the answer could raflect
negatively on the vehicle. So, that should be
changed. That would prevent a customer's guestions
from being answered 1f it in any way would reflect
negatively on a vehicle.
Section 6.5 should be eliminated.
I'm almost finished,. I just ask you to bear .
with me,
MR. RODD: Please take your time,
You're doing -- take vyour time.
RICEARD GALLAGHER: Okavy. Thank
you.
MR. RODD: Complete your report.
RICHARD GALLAGHER: The Section
6.1.3, the language is too vague. It should be
eliminated. 6.1.4, the language should be
eliminated in its entirety. It reguires

substantially new record-keeping purposes which have
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not been required in the past. There are a number
of regulations, jumping back to the repairs portion,
which reqguire new language should be attached or
inserted on certain repair orders. That would
invelve, in essence, throwing away substantial
amounts of forms that could be used. That would
cost the dealers a substantial amount of monevy,
depending on the circumstance.

We contend that there should be a phase-in
period for that sort of thing so that within a
24-month pericd those old forms could be used up;
that until those forms are used up, the -- during
this phase-in period, the required language could
just be stapled ontoc the repair orders in order to
permit the consumer to be advised of the new
regulation.

Series 24, the "Repossession" statute, others
will address that. One section in particular is
troubling. Tt's 3.2.7 which forbids a vehicle toc be
repossesed if 1t would result in an undue hardship.
Again, that's a subjective term, subjective phrase.
That will result in, I would anticipate, a great
deal of litigation, because there's no specific

guidelines set, and the subjectivity of that will
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invite litigation. We contend that that's not the
purpose cf these regulations, and that can be
avoided.

There are a number of comments. We also intend
to fille some written follow-up comments because our
time has been limited here, as by necessity, because
of the number of folks here, bui we do appreciate
the opportunity to address vyou. Thank you,

MR. RODD: Thank vou,

Mr. Gallagher.

The second speaker is Billl Minsker from
Buckhannon.

MR. MINSKER: Because Rick pretty
much covered everything that we had, I'm going to
waive my time, Mr. Speaker.

MR. RODD: Thank you very much,
Mr. Minsker,

The third perscon signed up is Jack Albert of
Belle.

JACK ALBERT: I also thank you for
the opportunity to speak regarding these proposed
regulations.

My hame is Jack Albert, but I'm here to gpeak

as a volunteer on behalf ¢f the West Virginia State

ACCURATE REPORTING SERVICE, INC.




10

11

12

i3

i4

15

i8

i7

18

i9

20

21

22

23

24

18

Legislative Committee of the American Association of
Retired Persons.

I wish to speak in faveor of the proposed new
Consumer Protection regulations, Legislative Rules
Series 23 through 30, Title 142, My statement is
regarding the general Iintent, not any specific item
in the regulations.

The AARP has over 262,470 members in the state
of West Virginia.

DARRELL McGRAW: How manvy?

JACK ALBERT: 226 ,470. Almost 50
percent of the people over 50 years cof age in West
Virginia belong to AARP. Consumer Protection
regulations are especially Important to the aging
population of West Virginia. According to the
U, 8. Census Bureau, West Virginia ranks third in
the nation with a population between the ages of &5
and 74,

The state ranks tenth with the population of 75
and over, This 758-and-over age group makes up 6 1/2
percent c¢f the total population cf West Virginia.
Sc, we're talking about over a 117,230 peocple who
are primary targets of those who are involved in

unfair and deceptive practices,
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The position of the AARP regarding unfair or
deceptive acts or practices statutes is that they
are among the most effective tools to fight consumer
fraud and abuse at the state level. These statutes
provide effective remedies for consumers, encourage
merchants to resclve disputes fairly, and they -- it
deters misconduct,

The AARP believes that states should enact
statutes that, one, prohibit unfair and deceptive
practices in trade and commerce and, two, give the
state enforcement and regulatory authority.

Therefore, we urge that the West Virginia State
Legislature to approve these legislative rules,
Title 142, Series 23 through 30 inclusive, as
outline by the office of Attorney General of West
Virginia.

Thank vou very much.

MR. RODD: Thank vyou, Mr. Albert,.

The next person signed up is Bill Gossett from
Wheeling.

BILL GOSSETT: Good morning.

My position is Housing Rescurces Coordinator

for Florence Crittenton Home & Services which is

based in Wheeling, but we do provide a variety of

ACCURATE REPORTING SERVICE, INC.




i0

11

iz

iz

i4

156

16

17

18

19

20

21

22

23

24

20

social services to low-income women and their
families throughout West Virginia. We have over
1,000 families throughout the state in our current
case load,

I'm here today to speak in support of the
Series 26 regulations governing practices in
tenant-~landlord transactions.

substandard housing conditions are a major
concern that we face every day with our clientele.
It is a major problem. Public housing is often
unavailable cr there's a long wait to get into
public housing. Sc, many of our clients are left to
rent on the private market, often finding units that
are barely affordablie, yvet often substandard.

We feel that consumer law protection is right
on target in terms of the tenant-landlord
relationship, because what is a landlord but a
provider of a gocd or, if you will, a service in the
public nmarketplace. And I think it's well
established under consumer law that a provider of a
goaod or service should not provide a good or service
which is hazardous to health or safety.

There are a couple of inadeguacies in the

current law concerning consumer protections, and it
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comes under the general heading of "Code
Enforcement."” Code enforcment is either unavailable
in rural areas or snmall towns; and even in the
larger towns the major problems with code
enforcement and making landlords live up t¢ building
code standards, fire code standards, health code
standards, it's reactive in nature, and many times
it's a lengthy and complicated process that our
clientele, because of their limited educaticon, just
their unfamilliarity with how the system works, are
unable to negotliate. It's difficult even with the
assistance of our case managers whoe often do try to
intervene on their behalf,

Ancther problem of a reactive nature of. code
enforcement is in the time delays that are involved
often our clients incur a fairly large financial
burden in situaticns, such as poor bulilding
construction where heating bills are very high or a
problem with plumbing where water bills are run up,
where the bills are in the names of the clients,

S0, even 1f they are dcing what they're supposed to
do in terms of trying to rectify the situation under
bullding code enforcement, they're still running up

those water bille, gtill running up those heating
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bills, And often what results, guite frankly, is
they choose to pay the utility bill so that their
utility service 1is nect cut off, they don't find that
they have the money to pay the rent, soc they're
subject to what is a very fast eviction process in
West Virginia.

In closing I'd Jjust like to say I myself am a
landlord, sc¢ I can speak from that, that
perspective, I own four units and three different
properties in the Wheelling area, And as I look
through the proposed regulations, I did have to
smile and ask myself am I in compliance with all of
these provisions of the proposed regulations in
terms of the complying with the building code and
all its detalls and also in terms of what can be
done with deposits, security deposits, and things
like that. And I had to admit that I wasn't in
compliance with the proposed letter of the Code, but
I don't think it's unduly burdensome to bring my
properties and my practices into compllance, and I
would suggest that this is a fundamental consumer
protection law and not overly burdensome to
landlords who, yvou know, are doing this as a

business as a serious lnvestment 1in the public
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marketplace,

In conclusion, I'd just like to say that I
think that these proposed regulations are falr and
reasconable; and based on our eXperlence and the
experience that, you know, we've garnered through
dealing with over a thousand families throughout the
state, that they're, thev're timely needed and
overdue. Thank you very much.

MR. RODD: Thank you, Mr, Gossett,

The next perscon signed up is James Rice from
New Martinsville.

JAMES RICE: Hello. I also thank
vyou for the opportunity to speak todav. I'm Jim
Rice from AAA Mobile Homes in New Martinsville. Our
business is ~-- gonsists of both sales of
manufactured homes and the rental of 3568 lots,

I have several concerns with the proposed rules
ch Seriesg 23. I'11 1imit it to one, because of your
statements earlier.

MR. RODD: Let me encourage vou to
identify all areas that you have some concerhs, eveh
though vou may limit how much vou discuss.

JAMES RICE: One section I'm

wanting to mostly state inveolves 3,31 and 5.2. This
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is regulating the restriction of the vendor when
renting the lot -- when renting the space to a
manufactured home.

Many hours cf hard work and investment went
into the business, went into the preparation of the
sites that we rent. We feel that, you know, that it
is our property and that we should have the
opportunity to 1imit the sales going into 1it.

The same way with many of the items in this
proposal, we feel that the tenants are being gliven
more cgcontrol over the parks than we are. Thank
you.

MR. RODD: Thank yvou very much,
Mr. Rice.

The next speaker signed up is Alvin McCorkle
from Charleston.

Alvin McCorkle from Charleston.

ALVIN McCORKLE: I just thought we
were signing up as we came in.

MR. RODD: That's fine, Excusse
me ,

Let me correct what may be a misapprehension,
perhaps because the information was not clearly put

on the sigh-up sheet. If there are fclks who have
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signed up but don't intend to make a presentation at
this time or make comments, I'll, unliess the people
find it embarrassing, go ahead and read thelr nanme,
because there may have been some confusion in that
regard, and then they can indicate that they don't
intend to make a presentation or, if you'd like, vyou
can step forward and speak to Mr, Maier, and he'll
write down vour name, and he'll make sure that I
don't call cn you.

Thank vyou.

The next name that I have on the sign-up sheet
is A, D. McCorkle, IV.

ALVIN McCORKLE: Good nmorning. My
hame is Alvin McCorkle. I'm president of Quality
Properties, a property management. We manage almost
a hundred units in the valley.

My concerns are mainly the landlord-tenant
transactions. The -- the first thing I would like
to address is Section 5.2.3 under 142-26-5, the
security deposits, requiring landlords to kKeep these
in a separate Iinterest-bearing account.

And my understanding -— and I'm not a lawyer,
thank God -- is that by definition of what you-all

define here as a trust account and that alsc by law
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a trust account c¢annhot be interest-bearing, which
would seem to be contradictive, (sic)

The -~- the next, 5.2.4, "the eviction or
exclusion of a tenant from the premises, cther than
by Judiclal eviction procedures,” I'm assuming
you—-all -- vou peaple mean golng into court,
magistrate or otherwise.

I'm totally opposed to that. I think there's a
lot of legal evictions that take place that dc not
involve magistrate court or higher.

The -- under 142-26-6, 6.3, again this is —--
addresses what I was talking about before concerning
paving interest on security deposits. I think it's
a highly unusual practice to publicize yvour account
humber and bank that vou, that yvou deal with.

Under that same heading, 6.4, only allowing 20
days ta return a security deposit when it's a one
full month -- one full rental pericd for an eviction
process, but you're -- in 20 days, 1If there's
repairs needed to be done to the apartment -- and a
lot of times you cannot come up with a decent,
reasconable price within 20.days as to how much those
repairs are going toc cost. If there's a sanitary

lien involved, vou cannct get the proper account
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status from the Sanitary Department in 20 days from
the time of, like, from the time that the apartment
was vacated,
6.5, same, same concerns,

MR. RODD: Mr., McCorkle,

ALVIN McCOREKLE: Yes.

MR. RODD: May I ask, do you have
a time that you would care to specify as to what you
consider to be more appropriate for the return of
security deposits? I mean, yvou don't have to come
up with something, but I just wondered.

ALVIN McCORKLE: I would say 860

days.

MR. RODD: Thank vou. .

ALVIN McCORELE: Under
142-26-7, "Evictions and Termination of Tenancy.,"

guite frankly 7.2, "Commence summary process for
possession of a dwelling unit before time period
designated in a 30-day notice," I'm not resal sure
what vou mean. I nean, does that mean that they
have to violate the lease for 30 days before you're
allowed to do anything? In which case, I would like
the same conslideration as a landlord: that if a

tenant deems an apartment uninhabkitable, then I have
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30 days before he can declare it such, which I think
ejither way is probably a 1ittle ridiculocus.

Again 7.3, the Jjudicial eviction process.

7.4, "Provide for an acceleration of rent
payments in the event the tenant defaults," I'd like
a little more explanation on that. Again, what
weuld be provided to ~-- once you provided this, this
pavment schedule, what would enforce it?

And, in <¢losing, the title of this is "Landlord
Tenant Transactions,"” but every, every heading
starts with "it will be an unfair or deceptive act
or practice for a landlord to." I see nothing in
here as to what the tenant agrees to when he signs
that Jlease and what is unfair and deceptive for the
tenant to do.

Mr. Rodd, I c¢onsider myself a consumer; I
consider myself, if needed, would be protected by
your division., My idea of a tenant-landlord
assoclaticn is contractual., I am not selling
anything. I'm entering into a contract with a
tenant. And T think both sides of that contract
cught to be defined in your legislative rule. Thank
you,

MR. ROCDD: Thank vou very much,
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Mr. McCorkle.

The next person signed up, if I read this
right, is Pat Hose.

PAT HOSE: Thank vou, gentlemen.
My name is Pat Hose, and I am what I consider a
small landlord. I just have a few properties.

I especially want to -- I don't want to talk
about the ones that Mr. McCorkle just spoke about,
but I dc have cancerns of those same numbers, but
especially I want to talk about 142-26-7 on
the "Evictlions and Termination of Tenancy."

I'm concerned about this 30-day notice. If vou
have a tenant that has not pald the rent and you
have to give a 30-day notice before you can start
proceedings, that means when you come into court it
will be 10 days before they have fto appear in court,
and it will be at least ancther 10 days before they
have toc move out. Se, vou're already into a two
months' loss of rent.

I just went through an experience which, to me,
was a nightmare. The girl guit her Jjob and d4id
not —-- was not paving her rent. I tried to get her
out. It toock focur months to get her out, and in the

meantime she's brought in a gat with kittens that
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are using the carpets for a bathroom, all of which
all had -- and I had just carpeted before she moved
in. So, her place was -- you could hardly stand to
get in it, let alone show 1t to anvone, We had to
redo the carpets; we had to seal the floors, In the
meantime her rent, which was 350 for a one-bedroom
apartment -— it included all her utilities, which I
paid for that the whole time.

I think there should be some way that if we do
happen to have an apartment where we're paying the
utilities, that we don't have to keep that up if we
can't get someone out. If she were paying her own
gas and electric, it would have been terminated
within a month; but because I was doing it, I had
te, I had tc keep on paving that.

I think mavybe a more falir way would be if
there -- i1if they haven't paid their rent in ten days
and they tell vou thev're not geing toc pay it, you
could give them thelir notice, but you should be able
to go to court and start it so that at least by the
end of the 28 days yvou could have them out.

I'm not sure what vou mean on this 7.4 2ither
about an acceleration ¢f rent payments,. I do think

that we should be able to have something in the
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contract; that if they haven't paid the rent in
three to five days, that there is a late paymrent
charge.

Some of our tenants can be very good, and I
don't think there's any problem. I often give rent
refunds when scomeocone moves. They don't have to wait
anytime if they've paild their rent on time and taken
good care of the apartment. But I think there
should be exceptions when they haven't paid the rent
cn time and when they haven't taken good care of
it. Thank you.

MR. RODD: Thank yvou very much,
Ms. Hose,

The next signer is Melody Douglas.

MELODY DCUGLAS: I don't have
anvthing.

MR. RODD: Thank vyou. ExXcuse nme,

MELODY DOUGLAS: That's fine.

MR. RODD: The next signer is Guy
Ponter (sic)?

GUY PORTER: Forter.

MR. RODD: Porter, Jr. Excuse me,

GUY PORTER: My name is Guy C.

Porter, Jr. I'm from Charleston. I'm a Certified
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Property Manadger. We manage arcund 120 units for
varicous customers, clients, owners. And I anm
opposed to the tenor of your regulaticons where vou
are only restricting the landlord more and there is
no mention of tenant cbligation. I certainly think
in a general way that our present statutes are
adeguate to protect just about every situation.

Let me speak specifically to the item of
securlty deposits. The purpose of a security
deposit, as far as I'm concerned, is to make sure
that the tenant pays his last sanitary bill and also
pays for any damages that might have occurred. Now,
the Sanitary Deparitment in Charieston charges the
cwner of the property, if the tenant doces not pay
the sanitary bill. And in order to get a final bill
from the Sanitary Board, it usually takes three to
four weeks. That bill is then sent tc the address,
forwarded ontc the tenant in whatever state he might
e living in now; and by the time that he has a
reasconable time to pay it, at least six weeks have
expired on the sanitary bill alone.

MR. RODD: May I interrupt vou and
ask a guestion?

GUY PORTER: Yeg, sir.
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MR. RODD: Can you glive some
indication of the typical amount cof the sanitary
bills that vou are referring to, the range?

GUY PORTER: The range will be
anywhere from, ch, $8 to $25,.

MR. RODD: And that would be =a
monthly bill”?

GUY PORTER: YTes, sir. And they
may be behind --

MR. RODD: (Interposing) That's
right. I was goling --

GUY PORTER: (Interposing) They
may be behind with the Sanitary Board, so it could
be several hundreds of dollar.

MR. RODD: But typically the range
for one month's sanitary bill is $& to $257

GUY PORTER: Yes.

MR. RODD: Thank you.

GUY PCRTER: Now, I would
certainly suggest that instead of 20 days, you have
60 days in there. This seems to be a normal
procedure in most leases at this point in time.

The other problem I see is the business of

interest on security deposits. We turn security
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deposits directly over to the owner and along with
their rental income, net rental income. This would
be a tremendous bookkeeping arrangement, and I
question whether or nct we can get any of the banks
to pay interest on this type of a deposit,

I'm also concerned about the eviction procedure
that you have provided, and I'm also conc¢erned about
the fact that no provisicn is made in your
regulation for the disposal of personal property
that has been abandoned by the tenant and left in
the unit, and the tenant is -- vou're unable to find
the tenant. What do vou do with the abandoned
property? There is no¢ provision in your regulation
for that,

So, I think we need to be fair on both sides of
the coin. This is a contract between a landlord and
a tenant,. We're not a store. We're creating a
contractual situation, and both parties should be
egual. Thank vou very much.

MR. RCDD: Thank vou, Mr. Porter.

The next name I have signed up is Neal Walters.

Neal Walters from Eleancr?

We'll pass on to the next person. If someone

sees Neal Walters, you might tell him that I called
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his name.

Kathryn Maddox from Charleston.

KEATHRYN MADDCX: Thank you very
much for this opportunity. I'm Kathryn Maddcex from
Charleston. I'm president of the West Virginia
Landlords Association, which is composed of
approxXimately 125 members. Many of our members own
a hundred pieces of property, rental properties or
rental units, We are all dedicated to fair and safe
housing. We have a variety of rental types, some
for low-income and some for the -- more expensive
housing units,.

We are concerned about several of these items
as an organization. First, 3.5 under 142-26-3, the
conditions and maintenance of the dwelling unit. It
says "Fallure within a reasocnable time after
receiving notice frem a tenant to make repairs.”
Many times the tenant may notify a landlord that
there are damages to the unit which were caused by
the tenant themselves. And if vou rent to
low-income -- families of low income, then the
landlord is responsible for repairing those damages,
because the unit could be declared unfit for

habitation.
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We feel that there should be something stated
about what caused those damages. Now, if they were
existing, that's one thing. But If the tenant
caused the damages or if they had a breaking and
entering, which many times turns out to be the
boyfriend of the girl liwing in the unit who breaks
and enters, then should the landlord be responsible
for repairing door locks and doors that have been
kicked open?

3.7, in that "fail to reimburse the tenant
within a reasonable time for service or supplies,”
our policy is pretty much that we don't reguire the
tenants to do any repairs or maintenance, and we
have —-- our experience 1s that we run intoc more
trouble if we do that, because sometimes they'll
paint woodwork that is natural woodwork. They might
paint it black. I just had that last week to
happen. So, if there is anvy kind of an agreement
for painting or anything else, it should be in
writing. This savys it should be reimbursed by the
tenant after any representation from the
reimbursement (sic).

So, if any kind of an agreement like that is

made, it should definitely be in writing.
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Under the next section of rental agreements,

£.2.3, about the interest-bearing account for the

Jdeposits, we feel very strongly that this should not

be, If you have a hundred rental units and vou have
deposits from a hundred tenants, think of the
bookkeeping that is going to take. BPlus, if wyou'd
have to have a separate account for each one of
those, I don't think you would find a bank anywhere
that would let you set up a hundred different
accounts.

And we certalnly don't think that the account
number should be given out. XKeeping a separate
account for deposits is understandable, but not
interest-bearing, because the banks don't do it that
way; and it would be a horrendous thing if you had
to give -- pay this out at the end o¢f every vyear, if
you have tenants staving. It would Jjust take too
much time, and vou'd lose too much monevy.,

The next item, 6.4, the 20 days for termi-,
termination ¢f the cccupancy, as stated by several
other members we feel it should be 60 davys, because
that -- many times your repairs are much more
extensive, and vou can't get it done within a 30-4ay

period of time, S0, a 60-day refund <of the tenant's
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deposit, we feel, would be much more reascnable,
No. 6.6 —-

DARRELL McGRAW: {Interposing)
When you say "reasonable,"™ does that -- can I
translate that to be an acceptable 60 days?

XATHERYN MADDOX: Yes.

DARRELL McGRAW: All right.

MR. RODD: I'm scrry, the number
vyou had Jjust stated?

EATHRYN MADDOW: 60 days instead

qof 20 davs.

MR. RODD: I'm sorry. You were

moving on.

EATHRYN MADDOX: The next one 1is

6.6.
MR. RODD: Your number is.
KATHRYN MADDOX: 6.6, The normal
wear and ftear, it says, for the ftenant -~ normal

wear and tear is not to be Included when you give
the reimbursement -- their deposit. Many times this
reguires us videotaping or taking pictures when the
tenant moves in and alse¢o taking pictures when the
tenant moves ocut, because there could be a

difference of opinion on this. We have checklists
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that thev can itemize. We 1temize things. Like, if
new carpet i1s put in, then when the tenant moves
out, if the carpet is very badly damaged, that's
really not normal wear and tear at the end of one
vear. So, it needs toc have a definition of what is

normal wear and tear.

The next one under "Eviction and Termination,”
again we feel that the 30-day process for giving a
written notice —-- 1f the tenant has noct paid their
rent, you c¢an now go to magistrate court within ten
days and file, if they have not paid thelr rent; and
we feel that that should still remain, that the
landlocrd should be able to go after a periocd of ten
days. Because it's going to take more than 30 days
to -- in order to get a process and in order to
sometimes even get an appointment, because the
tenant can postpone the hearing. If the magistrate
sets up the hearing date ten working days -- -now, 1if
you have a holiday, that's excluded. Weekends are
excluded, So, that's ten working days which
sometimes can amount to 20 days before you can get a
hearing. Then the tenant can postpone that --

sometimes one, two times. You can already be into

80 days before you can even get a hearing, a legal
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hearing on an eviction noctice. Sa, we feel that the
30-4day notice is toco long a time if they fail to pay
their rent.

Again, as we get into utilities, this kind of
ties in together, but some of the tenants and
elderly people can receive assistance when they
aren't able to pay utilities; and sometimes if they
aren't able to pay their rent, they can get an
assistance for, like, for one month's rent. But
many times this extends the periocd of time alsc for
an extra 60 days before vou can have court
proceedings, because you have to sign a paper after
they get a little slip that says they -- that the
landlord will refuse fto evict them for another 30
days 1f they get assistance. And so, sometimes that
can drag out to be three months.

OUnder utilities --

MR. RODD: {Interposing) Do you
have a number that you're referring toc?

KATHRYN MADDOX: Faor the
eviction?

MR. RODD: For what vou're about
tc speak about.

KATHRYN MADDOX: Okay, we feel
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that after ten days, that they have --

MR. ROCDD: {Interposing) No. I
meahnt the number of the regulation. I thought vou
were changing to another regulation.

EATERYN MADDOX: All right. This
is 7.2, was the --

MR, RCDD: {Interposing) Thank
you.

KATHRYN MADDOZX: {Continuing) --
summary payment as to the 30-day notice.

MR. RODD: And 1t's helpful for
the record --

EATHRYN MADDOX: (Interposing) Okavy.

MR. RODD: (Continuing} ~- if yvou
identify it by number, if you can, the -—-

KATHRYN MADDOZX: {Interposing) All
right. -

MR. RODD: {Continuing) --
regulation that vou're commenting on, if it's easy.

KATHRYN MADDOX: And also 7.3
then, which says the judicial eviction procedure
only, a court procedure, Mr. McCorkle, I think, made
mention also of this, that thers -- that you should

not have to go to court each time you are going to
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evict a tenant, and this is what this regulation
states, 7.23.

Under the next heading of "Utilities,"
142-26-8, if the —-- again, to refer, if the tenant
then —-- 1f the landlord is paving utilities, we do
not feel that the landlord should continue to have
to pay utilities when a tenant has not paid thelir
rent, Again, if it is a hardship case, the tenant
can go to different agencies, several different
agencies and receive assistance 1ln paving
utilities. But if the landlord is signed up to pay
the utilities, then the landlord, according to this,
would have to continue paving the utilities, even
when a tenant for three months or more hasn't paid
rent. So, that can be very, very expensive, because
usually you're going to have a big damage bill
besides that.

DARRELL McGRAW: I have a guestion
about that kind of a scenario. If, if you had a
circumstance where a tenant did not pay, for
example, gas in the wintertime --

KATHRYN MADDOX: {Interposing)
Yes,

DARRELL McGRAW: {Continuing) --
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and the landlord were to not pay the gas, and the
gas would be turned off, how would you see who is
responsible for the ensuing damage to the property
that might occcur as a consegquence of freezing or
whatever,. Who, who would you sue as responsible for

that?

RATHRYN MADDOX: Well, I think the
tenant would be responsible, but in 99 percent of
the cases the tenant has no income whatsoever when
this happens. I think there is alsgo a regulation
that states that the utility company is not allowed
to turn off a tenant's utility in the severe winter
months.

DARRELL McGRAW: I see.

KATHRYN MADDOX: However, if the
landlord is paving the utilities, there's no such
provision: the landlord has to continue pay it. So,
they're just going teo be ocut the monev. If the
utility would be shut off, the tenant would, more
than likely, not have the money to pay for any of
the damages.

DARRELL McGRAW: I seec. Thank

you.

KATHRYN MADDOX: S0, we've all
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concluded that we shouldn't be paving utilitis. We
should have 1t signed so that the tenants are paving
the utilities.

DARRELL McGRAW: Thank vyou.

EATHRYN MADDGCX: That's the best
sclution teoc that, we feel,

Agaln, we are very interested in maintaining
our property and keeping it up, and we want toc work
cooperatively in every way, but we feel strongly
that there should be some provision in here for
tenant's responslibilities in a landlord-tenant
agreement. Thank vyou.

MR. RODD: May I ask you one
question to clarify one sf your remarks?

KATHRYN MADDOX: TUh-huh,.

MR, ROQDD: It's entirely possible
that vou may say, "I don't think I can comment on
that,” and I c¢ah accept that response as well, I
assure you. But on the guestion ¢f security
deposits, and I address this because you said vou
were president of the Landiords Association, so
presumably you're familiar with the positicn of saome
landlords, is there a suggestion that your

association or vou would make which would accomplish
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the result that tenants would reflect -- somehow
accomplish the benefit of having their money held
and set aside, losing value in the deposit form,
other than the idea of an interest-bearing account;
and secondly, isn't it true in your standing that
manhy states do require, and landlords live with vyour
requirement, of returning deposits to tenants with
interest? Can you -~ do vou have any comments on
that?

KEATHRYN MADDCX: I know that when
I talk to the bank for any business, that the bank
had a regulation that they do not pay interest on a
business account. And so, therefore; unless the
banks hawve changed that ruling, the banks will not
pay interest on a business account. We do have
separate accounts to keep the depositszs in, but
they're noninterest-bearing accounts.

S0, I think that's the solution; that we would
make that a, just make that a provision that it
would be deposited in a noninterest-bearing account
and would be reimbursed to the tenant after the
damages have been deducted or any rent that had not

bheen paid. .

MR. RODD: Doesn't 1t segem unfair
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that the person 1Is losing the benefit of that money
over that pericd of time that it sits in that
account?

KATHRYN MADDOZX: I can't speak for
everyone, but I think many times a deposit,
particularly when you're dealing with low-income
families, might be $20 for the deposit, Now, would
you -- if you had, again, a hundred accounts and
you're figuring cut interest on $20 for a year's
interest then -~ you know, think of the time that
that's taking.

I donft think that it usually matters. I
haven't had a single tenant to ever complain about
the deposit losing -- that low amount of deposit
losing interest. Never had a complaint, I don't
know if anvone eise ever has or not.

MR. RODD: Thank you very much,
Mrs., Maddox,.

RATHRYN MADDOX: Thank vou.

MR. RCDD: The next person we have
signed up is Zol -- I apologize --.Maggied?

ZCL MAGGIED: Maggied.

MR. RODD: Maggied®?

ZOL MAGGIED: Yes, sir.
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My name is Zol Maggied. T live in Charleston.
I'm a landlord. I'm the immediate past-president of .
the West Virginia Landlords Asscciation, the same
association that Katlie Maddox 1is now president of.

Because of time interest and because guite a
few of our pecple have already spcken, I must say
that I would rather not comment on item for item but
maybe make a few general comments.

In the matter of deposits, deposits are
designed not to keep extra money from the tenant but
desighed to encourage the tenant to take care of the
property, and also to give proper notice of leaving,
and toc follow certain procedures in that regard.
I've found that by having a substantial deposit, it
makes a tremendous difference in the condition that
the apartment is left in and kept in.

And as far as the interest-bearing aspect of
it, I agree with EKatie Maddox. The boockkeeping
would be tremendous, and it would be a tremendous
probhlem to do this.

Utility costs, a comment was made also by
ancther speaker. The utility cost probably should
e paid for by the tenant. In scme of the older

buildings which provide very reasonable and good
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housing, it's virtually impossible to d¢ that, and
that's the reason tThat utilities are always paid for
by landlords,

The hue and c¢cry in Charleston, as I understand
in most of the country, has been for years that
there's a necessity and a great desire by public
cfficials for reascnable housing at reasconable costs
for people who do not have high incomes, and that's
part of what we provide. And I think 1it's time that
the legislators and the lawmakers stop tilting the
laws towards the tenant. I think it's time that the
landlords' rights are protected, also. And if vou
have any doubts as to this, talk to anvbody about
procedures for evicting tenants who do not pay, talk
about procedures for evicting tenants who do not
obhey the law, and then yvou will find that this thing
is way off-balance.

I apologize for not stayving with your numbers
here, but I feel very strongly in this regard.

MR. RODD: That's perfectly all
right.

ZOL MAGGIED: And I think it's
something that shculd be considered by the

lawmakers, by the legislature, by all people
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concerned,

And if -- yvou must remember this, too: That -
when we are burdened with extra costs, there's only
che way we can survive, and that's to pass it on.
We're just like the clothing store whose suit cost

them a given number of dollars, and then it's raised

by the manufacturer 20 percent later, They pass it
on to the customer. And that's the only way the
landlcord survives, And I hope yvou will keep this 1in
ming. Thank vou.

MR. RODD: Thank you very much.

The next person signed is Roy Stricklen.

ROY STRICKLEN: Tom, my comments
will be made in writing.

MR, RODD: Thank vyou,
Mr, Stricklen.

For anvybody who's just come in, at the
beginning of the hearing in response to an inguiry I
indicated that we would keep the record open for 24
hours, and I will say until the close of business
tomorrow at the Attorney General's office, either at
the main capitol or preferably at 812 Quarrier
Street, for written submissicns.

The next person signed up is a Bryvan Kett from
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Ford Credit,.
BRYAN KETT: Hello., I am Brvan
Kett. I am with Ford Credit, and I am here to

address the Series 24, "Legislative Rule Pertaining

ITo The Prevention Of Unfalr Or Deceptive”

practice —-- "Deceptive Acts" and "Practices In
Security Interests and Repossession Practices.,”

As the largest automotive finance company in
the world, with over 77 billion deolliars in
receivables, Ford Motcocr Credit Company supports
efforts to promote falir and consistent treatment of
all customers,

Toe the extent the proposed rule promotes such
treatment, Ford Motcr is supportive: however, we
must express our deep concern over and opposition to
provisions which would place unreasonable burdens
upon the automotive finance industry and ultimately
work against the best interest of the consumers of
West Virginia.

Although Ford Credit is -- let's see, although
it is Ford Credit's policy to accommodate our
customers to the greatest extent possible,
unfortunately repossessions do occur. Proposed

Rules 3.2.7 and 3.4.2 are opposed by Ford Credit for
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the following reascons:

3.2.7 reguires the creditcr to possess
knowledge that is generally unavailable. The rule
provides that it shall be unfair and decepitive acts
or practice deliberately (sic) -- to deliberately
seize property from a location that causes undue
hardship tc¢ the consumer.

Most wvehicle repossessions cause some degree of
hardship, but how will a crediter ever know whether
a recovery place and time will constitute an undue
hardship? Ford Credit would make subject to the
burden ~-- would be made subject to the burden of
countless claims and iitigation, alleging that Ford
Credilt knows or should have known that the
repossession would cause an undue hardship. We
believe this rule is tantamount to the repeal of the
statutory right to repossess collateral, The cost
of which would be borne to the West Virginia
consumers who pay is great.

Eule 2.4.23 places burdens on creditors which
will increase the cost of and decrease the
availabilility of credit in West Virginia. The rule
reguires that a repossessed vehicle be sclid at

retail or that the creditor -- or that the custonmer
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bhe given credit for retail market value,. This rule
appears to be based on two false premises, First,
creditors will always be able toc collect
deficiencies from defaulted customers and, hence,
have no incentive to maximize the sale price of
repossegssed vehicles, Second, a retail sale will
result in greater proceeds applies to the -- apply
to the account than a wholesale -~ than a wholesale
sale.

Unfortunately, such premises are flawed for the
following reasons: One, the creditor must get the
highest sale price reasonably {(sic) for repossesed
vehicles. . The rule assumes the creditor can simply
force the defaulting customer into paving the
difference between the cutstandlng balance and the
proceeds of the sale, In fact, repossessions occur
precisely because the consumer 1is unwilling or
unakle to pav.

The creditors must, therefore, assume the
additional amounts will not be collected and seek to
obtain the highest sales price reasonable to, to
minimize the potential losses, For example, Ford
Credit experiences an average deficiency ¢f over 21

hundred dcocllars after the sale of a repossessed
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vehicle, Less than one-third of this deficiency is
recovered from post-repossession collection
activities, Once again, it is critical that we
maximize the sale price of a repossessed vehicle to
reduce our bottom-line losses.

Number two, wholesale automctive auctions open
to dealers obtain the highest prices at the least
cost. The automotive auctions used by Ford Credit
in selling recovered vehicles are scphisticated,
state~of-the-art, multi-million~dollar facilities
complete with marketing departments, cleanling and
repalir facllities,. It is not uncommon to have over
1500 dealers in attending and participating at these
auctions, Every aspect of the process is designed
and monitored by vehicle remarketing specialists tfo
quickly and efficiently obtain the highest price for
those consumers' account,.

Three, forcing creditors to open retail outlets
and/or give retail prices will increase the cost
and/cr reduce the availability of credit to
consumers in West Virginia, Proposed Rule 3.4.3
would increase the cost associated with
repossessions to creditors such as Ford Credit. In

response, creditors, in order to maintaln acceptable
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1 profit margins, willl either have to raise the cost

2 cf credit to the customers or tighten credit

3 |policies., Marginal and high-risk customers will be
4 |rejected in an effort to reduce the number and cost
5 cf repossessions.

6 Number four, the proposed rule is contrary to

7 current West Virginla law. The legislature has

8 |established the standard for rules for repossessed

@ |goods as commercially reasoconable, West Virginia Code
10 |48-9-504(3). The standard for this application to
11 wholesale automotive aunctions has long been accepted
12 in jurisdictions throughout the country.

13 Five, the federal government has concluded that
14 the wholesale automotive auctions are advantageous
15 to consumers, As a part of the investigation of
i6 creditor practices which led tc the adoption of the
17 credit practices rules, the FTC considered requiring
i8 |repossessed vehicles t¢o be disposed at retail. The
19 |FTC's conclusicons match what common sense would
20 |dictate: After deducting the reascnable expenses of
21 the retail sale, the debtor's account would not he
22 credited the amount greater than the resulting {(sic)
23 from the wholesale sale.,

24 They further concluded that this provision
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would impose ¢osts and would ralilse the cost and
reduce the availabiiity of credit in excess of
offsetting benefits. Its conclusion was based con
the examination of the incentive of creditors to
maximlize the sale price and the fact that the
whaolegale retail price difference is due primarily
to the cost of running retail outlets.

We view this rule as nothing more than an
attempt to increase the creditor cost on defauliting
accounts which will only hurt good-paving
customers, Thank vou.

MR. RODD: Thank you very much,

Mr, RKett,

I had -- I apologize for conversing a little
bit while vou were talking there, but I had seen
some of your commentes in writing, as well as I was
pretty familisar with then, So, I figured -- and I
appreciate that,

BRYAN KETT: I have a copy., if vyou
would want one.

MR. RODD: Yes, If vou, if you -
have -- well, we received -- already recelived vour
comments in writing.

MR, EKETT: Okavy.
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MR. RODD: Just a second,

The next person signed up is Joe Doughton

from --
JOE DCUGHTON: {(Interposing}
Mr. Kett has explained our position. Thank vou,.
MRE. RODD: Thank you,
Mr., Doughton,.
The next person signed up is Alonzo Johnson.
ALONZO JOHNSON: I am AlonZzo
Johnson from Monongalia County. I have a small
mobile home park In that county. Several things
concern me in these regulations I'd like to talk to
you about, and I thank vou for allowing me to do
this.

When I started my park several yvears ago when I
was a much younger man, I would have probably lost
it if these rules had been 1In effect, because I was
able then to rent some of my lots to mobile home
salespeople, keeping them available for their sales,
which allowed me tc make my payments much earlier
than I would have been able to otherwise.

Item No. 3.4 on Page 3 ¢of the mobile home
regulations yvou have would exclude the possibility

cf doing this. Item 3.5 seems a little unfair to
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me, but I guess we are unfalr in scme things, that
vyou can't rent toc the highest bidder for a lot that
excludes cne person cffering mcre for a 1ot than
someone else if there's only one lot avallable.

Item No., 4.2 reguiring a one~vear lease unless
the tenant reguests in writing a shorter periocd of
time would exclude many of the practices I now use,
it appears to me,

One 1s vou could not prorate the first month's
rent, because you'd have te have a year's lease, the
payments being monthly, covering this statement in
the rule.

MR. RODD: I'm sorry, I'm not -
following vyou.

ALORZO JOHNSON: Okavy. Itemn 4.2

says, one, that ---each rental agreement must be for
nc less than one year, So, it's got to be a
cne-year. So, 1t could e more than ohe yvear; it

counld be one year and ten days or one year and 20
days, the first one; and one vear after that,. I
assume it says one-vyear lease and the pavyments be

moenthly.

If it's a one-year lease and the pavments being

monthly, then I would not ke able to get my rents
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all coming due the first of each month, which I do.

I prorate the second menth of rental so all payments
will come due on the first of the month. This says

all pavments would be monthly pavments.

MR. RCDD: So, it's not clear
that., that under the circumstances you're
describing., partial payments could be made?

ALONZ0O JOHNSON: It's says they do
not, It says montly, egual monthly installments,
all rent must be in edqual monthly Iinstallments.

MR. RODD: T understand. There's
no exception for the circumstance where you prorate,

ALGNZCO JOENSON: Prorate or where
I want my -- all leases to exXpire on June 30th, if T
would want that to happen; and I could. see where
people, because of administrative costs, would want
them all to come due at a particular time.

ME. RODD: Okavy. I understand
you, Thank vyou.

ALONZG JOHNSON: Okavy. I'm sorry
I wasn't clear.

MR. RODD: No, no. Please

proceed,

ALONZO JOQHNSOKN: Item 5.3.1,
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although I don't now have nonmetered utilities, when
I started the park I did have nonmetered utilities;
and everyone pald the same amcunt of rent, and the
charge was included in the rent. I don't know
whether it was listed as separate or not. But this
tends to say that you have fo charge everyone for
utilities accordinyg to how much they use. It
appears to me fto say that,

Since you are not metering -- when you -- small
rarks are not metered, vou Just pay vour water. Get
one water meter, and evervone has paid for the water
in their rent, This would exclude that practice.

It appears tg.

I have trouble reading these things sometimes.

Item 6.2 excludes rule changes during the terms
of the rental agreement. Item 6.2 with Item 9.1, I
read 8.1 to give a perpetual lease to anyone that

does not break a rule in the park, the mobile home

communlity, whatever we call it here, It appears to
include those forever, I'1l get back to Item 9.1
again when I get over to that, If Item 9.1 was

changed, that would take care of my problems with

6.2,

And I would like to see Item 5, the one I just
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talked about a moment ago, to allow monthly leases
instead of Just annual leases, which I do now
monthly lease.

MR. RODD: That is at this time
your practice is to say that you can terminate a
lease anvytime -—--

ALONZO JOHNSON: {Interposing)
Either party. Either party can terminate the lease
on a 3¢0-day notice.

MR. RGODD: Period.

ALONZO JOHNSON: Period.

MR. RQDD: Anvybody who rents from
you, that's what they --

ATLONZO JOENSON: (Interpocsing)
Sign, and that's what they renew.

MR. RODD: You don't offer them
any other option?

ALONZO JOHNSON: No.

MR. RODD: Okay.

ALONZQ JOHNSON: And I've had no
problem with that in vears.

Item 7.2 and 7.3, I think all of the items in 7

refer to the age of a factory-built home,. You can

exclude solely or in part on the basis of.
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I am sure many o0f my tenanits would take me to
coulrt when I terminate thelr lease and say it was Iin
part on the basis of, based on. If I would reguire
them to paint the home and they refused to paint the
home —-- "Why does 1t need painted?"

"Because of its age, it needs paint."

So, anything dealing with the age of the home
vyou cannot use to eXclude somecone from the home —-
From the park.

Item 7.8 appears to allow ftenants to place a
mcocbile home "For Sale" sign anywhere in thelir lot.
Mobile homes have to be moved In and out, and I at
least aliow to re- —-- keep a right to move anvthing
s0 I can move a home in or out, because vou have to.
pass ¢one -~-- ¢or cross over one lot sometimes to get
into another one, But Item 7.8 savs "or on the si’céi
on which the mobile home is located.™m I'm sure
pecple will interpret that anywhere they want to put
one,

Item 9.1 really bothers me. "It shall be an
unfair and deceptlive act or practice to refuse to
renew the tenancy of a resident of a mobile home
park, except upon the following grounds." {sic)

It lists three grounds. That's for renewing. SO,
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we'lre giving a one-y2ar lease; we cannct terminate
the agreement at the end of that unless one of these
three things occcur.

I recently Jjust put in some extra spaces on
land that I, guocte, held -- or felt was too valuable
for mobile homes, but I knew I could change it in
five vears 1f I wanted to put something else of
higher value in on the land. The way I read 9.1, if
these people pay their rent, don't break any of the
terms of the rental agreement, material terms of the
rental agreement, they c¢an stay there forever,
unless I change the whole community, change the use
0of the whole community. I just can't change the use
of part of it.

Item 10.8, if I wanted to put in a pool, pave
roads, does Item 1C.3 exclude me from having a
charge for doing that? It appears toc to nme.

Timing on these rules bother me. I just
recently had to pay an attorney over $500 to get a
lease written that met the conditions, he said,
after talking with him, of the West Virginia new law
concerning mobile home parks. With this, I will _
have to get a new lease and have evervone sign a new

lease, I wish the two had been done at the same
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time, because this -- these regulations will reguire
me to have evervone sign a new lease and have a new
lease written,

I have two questions I'd like to know. When
wlll these rules be final, and when will they be
effective?

MR. RODD: The rules will not be
effective until and unless they are approved by the
legislature of the State of West Virginia.

ALONZGC JOENSON: So, the answer is
the next legislative session?

MR. RODD: I believe that's a
pretty safe answer,

ALONZO JOHNSON: Thank vou.

MR. RODD: Thank vou very much,
Mr. Jcochnson,

Tom Winner.

TOM WINNER: Counsel will give our
remarks.

MR. RODD: Okavy.

DEBBIE SINWK: Debbie Sink, I
signed in.

MR. RODD: You're the next person

that signed up.
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DEBBIE SINK: Yes.

ME. RCDD: Thank vyou.

DEBBIE SINK: My name is Debbie
8ink, and I'm here with Tom Winner on behalf of the
West Virginia Bankers Assocliation which representis
the banks and their parent companies In the state of
West Virginia, and we would like to Jjust give some
very general oral comments on Series 24, the
repossession regulations.

We've previously submitted falirly detailed
written comments, and I will not take the time to go
through each of those, but the concepts we would
like to relay this morning are -- relate toc our
serious concern with that proposed series. We
believe that they would have, i promulgated, an
adverse impact on consumer credit or -- and/or the
cost of that credit, both availability and cost,.

The reason we say that 1s that these proposed rules
will discourage banks from lending to a marginal
borrower or ocne wWwhere there may be the likellihood of
a need tc¢ repossess, The cost that the proposed
rules would impose upon repcssessions, or the
limitations on repossessions, would lead to this

rasult.
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The regulaticons also would tend to eliminate
flexibility and work-out room, if you will,
negotiation room, between a creditor and a borrower
because of some of the limitations imposed on
creditors within those rules.

Another serious concern we have is the several
provisions that are in direct conflict with the
Uniform Commercial Code, and we have enumerated
those and given references in our written comments.
The reason for concern there is multifold, but one
point I want toc make that hasn't been made, I don't
believe, by the other commenters is that the Uniform
Commercial Code has extreme value because it is just
that: uniform, And it permits interstate commerce,
interstate transactions, because of its uniformity.

We are concerned that any attempt, attempt to
alter that could not only have an adverse effect
with respect to what's available to consumers within
the state but also from without the state, beacause
it will be more cositly for those out of state who
would perhaps make credit offerings or cofferings of
goods to consumers in West Virginia. It will be
moere costly for them to do business In this state.

Also, there's some concern, 1 guess, about
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enforcecability, given that the proposed rule is a
rule as oppoesed to a statute, and there could be
litigation in an effort tc establish which prevails
in the consumer conftText.

We alsc made the point in the written comments
and would like to reiterate here that portions of
the rule which are not in conflict with the UCC are,
we believe, duplicative; and we have the same
concern that was expressed at the cuitset this
morning about piling on when there is very adeguate
coverage on some of the areas addressed in the
rules, both within the West Virginia Consumer Credit
Protection Act, other areas of West Virginia, and
federal law; and, again, we peocinted ocut some
specifics in that regard in our written comments.

In short, the concern we have is very high with
these proposed rules, and details are set forth in
the written comment. And we thank vou for this
opportunity and appreciate your consideration of ocur
comments.

MR. RODD: Okay. May I ask vyou
one —-- it's simply & ¢larification ¢f something ycu
said, and I understand that vou may not be able to

respond to this, but vou said scomething about
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DEEBIE SINK: Yes, sir. I could
give vou one example just off the top of my head.
There's -—- I believe in the proposed rule there's a
provision that a creditor shall not make a, quote,
"false threat," I believe is the language., to
repossess, If the creditor did that, that would be
an unfair or deceptive practice,

I think in the written comments we pointed out
that it would be impossible to know what was false.
I mean, perhaps it was a genuine indication that
repossession was imminent, but perhaps something
could be worked out. If the creditor did not follow
through, could it then be construed as a false
threat? That's one example that occurs to me,
That's a very, a very vague standard; and it might
reguire creditors to establish a policy that if they
ever mention the likelihood ¢f repossession, they
must follow through or else they would in fact be
guilty of an unfair practice.

That's ohe example that cccurs toc me, but
that's the type of thing that I think could impede
flexibility cor work-out opportunities.

Thank vou very much.
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MR. RODD: Okay, thank vou.

The next person signed is Bonnie Harold.

Bennie Harcld.

The next person signed is 8. D, McClure,
Charleston.

S. I. McCLURE: Thank you,. My
name is 3teve Mcllure. I'm with 014 Coclony
Management Se»vices. We manage over 450 rental
properties, that's residential and commercial. And
I'm very concerned about this whole proposition here
of Rule 26 —-- or Series 26 that is totally one-sided
towards the, towards the tenant,.

& couple of gquestions. I'm not going tao go
into all of the details, but I would like tc invite
the author of this to come to my office and spend a
day or two or three and see how we have to live

fighting this kind of stuff.

One guestion. It says —-- on the -- I don't
know what this sheet is called,. It's a rule
entitled: "Explanation of Overall Economic

1 Impact.” It says here that it will promote private

adjudication of consumer issues, reducing the burden
on state regulations; and right in it 1t says the

only way you can evicit anvybody is to go to court.
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It's kind of contradictory.

Anyway, to me it reads like a Japanese
instructicn book before yvou translate into English.
I'd like to invite the author to come and spend a
day with me. Thank vou,.

MR. RODD: Thank vyou.

The next speaker is a J. D. Stricklen.

J. D. STRICKLEN: Thank vou,. My
name is J. D, Stricklen with Stricklen Properties.
our offices are in South Charleston. We operate —----
own and cperate a Ffew hundred units throughout the
Kanawha Vallevy.

And the comments I want to make today is, first
of all, the -- some of the things I'm in agreement
with. I can see where some of it is a little bit
one-sided, but I don't think anvbody sheould have to
live in anvything that's inhabitable or substandard.

To get specific with what my c¢concerns are,
first of all -- of course, I'm speaking on the
tenant-landlord Series 26, The first item would be
3.5 where "Faill within a reasonable time after
receipt of notice from the tenant to make repairs”
when vou've been notified that something is not fit

cr habitable. The only concern I would have would
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be that if in fact the problem was created by a
tenant, such as someone spcocke to earlier where there
had been a deomestic sguabble and the door got busted
down or a thermostat got knocked off the wall., I
think there should be some special consideration to
tenant responsibility due to their negligence.

The next thing would be 2.8, which deals with
reimbursement for repairs within a reasonable time,
A 1little bilt of gray area there. What 1is
reasonable”? If on Sunday afterncon my air
conditioner goes off at my house, my wife thinks a
reasconable repair could mean within a half an hour,
which I den't persconally think is reascnable,

You know, I try toc —- when we deal with
tenants, we try to put the shoe on the other foot.
And, you know, If scomething happened to my house on
Sunday, I'm going to tend to walt until Mcnday to
fix it, and I think that's reasonable as opposed to
trying to track down a technician at double-time
pay. Sao, I think that could be a little gray, and
there could be some misinterpretation cf what a
reaschable time would be, and I would hope that that
would be addressed.

Moving to Section 4 on "Notices and Demands," I
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really don't have any problem with what you've
written other than I'd like for it to be bilateral.
T'd like for the tenants to be involved with that.
For instance, on 4.2, "Fail or refuse to accept" -~
or backing up, it says "It shall be unfair and
deceptive act or practice for a landlord to,”"

4.2, "Fail or refuse to accept any notice sent to
any address to which customarily sent.”

To make a long story short, I don't have a
problem accepting notices; I just wish that the
tenants would accept Certified Mail. I'd like to
see that be a little bit more bilateral to make it
more fair,.

Getting to the section that deals with the
interest-bearing deposits, security deposits would
be first mentioned in Section 5.2.83 and also in
Section 6.3, Well, what I want to point aut tc vou
is that I was over at One Valley Bank earlier this
morning. I noticed that on a one-year C.D. the
interest rate is now 3.75. Let's call it 4 percent.

If you've got a $2C0 security deposit con a
tenant, 4 percent, you're talking about $8 a vyear.
In order to process that back to the tenant, our

cost made be $20 to process 538, So, what we do is,
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like in any business, when you have an increase in
the cost of business, vou generally pass it on to —
the tenant. Sg, in order for the fenant to get the
benefit of an $38 interest payment on their deposit,-
they're probably going to have their rent increased
to refliect a $20 increase in doing business.

T know it sgort of seems like the money is Just .
sitting there, but that's, that's the things that
vou've got to take into consideration, is what the
cost of doing some cof these things would be.

Mcving on down tc the matter of security
deposits in 6.4 and 6.5 on the 20-day period, as
other landlords, I have a problem with the 20 days.
But there's an incentive for me as a businessman and
a landlord to even process securlty deposits much
more guickly than 20 days. We —-- because of the
word mouth, yvou know, the way you conduct yourself
helps you in future business relationships and
referrals from past tenants,

However, the problem is, vou Know, we like to
refund deposits within twe days of when the pecple
move out, Sometimes vou can do that and sometimes
you can't. There are al- -- there can be

eXxtenuating circumstances where it could take up to
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60 days. The most, the most prevalent problem is,
is getting the final utilities paid. You know,
under the Public Service Commission regulations, the
property owner can be held responsible for the final
garbage bill or the final sewer bill; and you might
think that, "Well, that could be an 8 or $20 item,
but by the time -— 1f that gets slipped past and
they actually put a lien on your property and you
get that put on your personal credit repcort, and
then it maybe will cost yvyou as much as $100 to get
that cleared up. So, it's important to always have
those cleared up when tenants leave, and sometimes
you just can't do that within 20¢ days.

What I tell people is when I get notice that
they're going to move, I say, "Please get me those
paid receipts.™ Sometimes they don't listen.
Sometimes they are moving out of state. When pecople
are moving, it's a busy tTime. It's very important
that we have enough time to get these utilities
accounts taken care of when people leave.

The Secticon 7 which deals with the termination
of leases, just generally -- someone made the
comment earlier that they thought that West Virginia

had a quick eviction process, which I disagree
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with --—-and I would, I would say that I think that
probably what's on the books now is fair; and I
think that anvthing that would be more stringent as
reflected in Section 7 would not be fair to the
landlords,

And the last item I'd like to make a comment oh
would be Section 8.1 which has to do with entering
the tenant's unit,. and really the oniy problem that
I have with that -- we don't make pericdic
inspections or anvything of that nature. We re- --
it's mostly through where you reserve a right to
enter at reasonable times for purposes of repairs or
showing the unit to prospective tenants. And at the
end of that it says that you can, you can enter if
it's authorized in writing:; and 1f you stop it
there, I don't have anv problem with it. But it
goes on to say that "other than in a form
provision,"™ which is what a lease is. And I'd like
for that to be struck, from -- the end of Section
g.1, in order for us fto be able to put that in the
lease as opposed to have to get an individual
autheorization from every ftenant.

I might also say that's all of my comments, and

I'm glad that the Attorney General has decided to
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spend his wvaluable time here this morning. I™'m
guite impressed that vou stayed tc¢ hear our
comments, Thank you very much.
DARRELL McGRAW: Thank vou.
MR. RODD: Thanks very much.

The next person signed up is David Yoder.

DAVID YODER: Director Rodd, Judge
McGraw, thank you for taking the time to hear us
today.

I am David Yoder from Morgantown. My address
is 1225 Pineview Drive, I'm here representing the
Home Builders Association of West Virginia, and I'm
also president of the Apartment and Rental Housing
Association of West Virginia. I'm president of
Allegheny Develdopment Ccorpcration, which operates
and owns several hundred -- at least 300 units of
varicus types, whether they are residential housing,
single-family, two-family, four—-family, and
multiple-housing structures, as well as commercial
units.

I'd 1ike to state that I have been involved in
housiang issues for abosut 30 vears, I have worked
since that time with at least four university

administrations in Morgantown, with President
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Harlow, President Budig, President Gee, and also
President Bucklew.

In a1l our endeavors, whether thevy are in the
corporate structure or with the asscciations in the
housing industry which I represent, we promote safe,
decent, and affordable housing. In fact, yvyou might
recognize the fact that when we can provide good
housing, that means more jobs for cur industry.

When we can eliminate housing that is not fit
and habitable, we, we find that that's good for the
housing construction. So, we support good housing.
We suppeort falir and just dealings with our housing
consumers, as well,

And I could relate some horror stories. I will
have a prepared text for vou, as well. I recall
that in times past we have gotten into situaticns
where we've had tenants that were a little less than
responsible in our corporate affairs, and we had
tenants' associations deal with us, and always in a
good relationship. We're very proud of our
reputation in Morgantown.

We have had one instance where a family hagd
rented a new duplex. They were the first tenants in

this duplex. It was a 3-bedroom unit, and they had
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a family with several children, and they couldn't
pay their rent. So the, the tenants' association
intervened and said, "Well, would you let us hold a
check until the end of the tenancy, and then vyou'll
be sure toc get your mcocnevy? And after the tenancy,
then we will deliver to yvyou the check, after we
inspect the aparitment, because These tenants believe
that vou may not be fair, yvou may not want to return
all of their security deposit. So, after we
inspected the unit,"™ the asscociation said, "we will
assure you payment,®

That check was aroundg $2,000. And after they
vacated the apartment -- the unit in about ane
vyear -— I think the tenancy was for one year —-- we
inspected the unit and found that the little kid
cars and what have you had raced around the hallways
and virtually destroyed the decor of the unit,

80, that's why the cost of repairing the unit
was considerably more than the check that was to
come to us,.

These tenants moved on to an cut-of-state
location; and at the time when we cashed the check,
we found, after a couple of weeks, that payment had

been stopped.
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8o, how do we ~-- how do you propose that we go
about finding the tenants and recover ocur losses?
These are some of the, the experiences typical of
this one that we have had.

The issue of security deposits, in my view, is
not nearly as serious as it appears in the proposed
regulations, They are typically safe in the
landlord's hands, simply because to own property you
would have scome financial assets; and there are
remedies, if the security deposit is not repaid when
appropriate, to recover any deposit of the security
deposit. -

So, Wwe —-—- we alsc had a situation which was
mentioned hefore where the utilities become an
issue, We find that security deposits are necessary
for manvy reasons, whether 1t's for repalr of damages
potentially to an apartment or whether they are faor
the security of utilities which may have been
transferred back into the landlord‘'s name.

And where there's a public service district
involved, the Public Service Commission provides
that the District can attach the landlord's property
for not paving the utilities, even though it was a

tenant who had sighed for the utility. I'm not sure
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that that's alwavs the case in a municipal utility,
but I know it's true in a public service district
which I chair,

The Board of Directors of the West Virginia
Home Builders Association met on July 23, 19984, and
unanimously adopted an action to present testimony
here today, and the Apartment and Rental Housing
Association has likewise acted on the day before to
authorize the providing of testimony here today.

The testimony which I have prepared that 1is
written is from the homeowners association, and I
signed it as Chairman of the Subcommittee on
Legislation.

We find that many of the provisions coutlined -

and I have footnoted in the prepared remarks the,

the specific section to which we refer as we provide

these comments. I hope that you'll be just slightl
lenient, as you have been for the other speakers.
am representing more than one entity, and I thank
you very nmuch for your courtesy.

The association, as I've indicated, likes to
promulgate good relations with landlords and
tenants, and any way that can be accomplished we

would support. We find that the reguirement under

Y

I
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Section 5.2.23 anéd 6.3 are, in the paving of interest
on security deposit, is probably more cost than the
value fto the tenant. I think you had some figures
brought to your attention this morning regarding the
rate of interest, In fact, we f£find that many banks
will refuse to pay an Iinterest on these small
accounts and, on the other hand, would likely charge
a fee for servicing such accounts,

And there's ancther problem where ﬁhe Social
Security numbers are reqguired, and yocu have multiple
tenants in one unit. The financial institutions
would likewise have a problem in how to segregate
cut who is responsible for receiving the interest on
the money.

A "fit and habitable condition" has never been
defined by the legislature. In vears past, in the
mid-'705 to the mid-'80s, the late Senator William
Moreland from Monongalia County freguently attempted
to amend the landlord-tenant legislation so
that "fit and habitable conditicn" could be
defined. There's always controversy on whether to
open the landlord-tenant legislation as 1t 1s now
provided.

Another section, 6.1, that I wish to refer to,
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I have the following comments: The prohibition and
the regulations against collecting rent in advance
or any amounts in excess of one month as a security
deposit makes it very difficult to collect for a
12-month lease in college towns where the normal
school vear 1is less than nine months. In fact, sonme
landlords provide for payment of the first month's
rent and a security deposit with the last month's
rent iIn installments to ensure that at least some
rent is collected for the period between May and
August,.

In addition, some landlords provide for a

discount for the payment of a term, such as six

months or a year in advance. Qur companies do
that. We give as much as a ten percent discount for
payment of the rent in advance. We're assured that

way that the rent will be there; and, as I've
indicated, we have not had any problem with this
Wwith out tenants, because we'l're very proud of ocur
relations with our tenants for many years. In fact,
vesterday a past tenant of about 19635 called me and
wanted to see whether they couldn't stop by and say.
hells, and they have stopped by on occasions in

years past. These are the types of things that make
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business worthwhile, when vou can refer back to
relationships that you have developed with those
with whom yvou deal.

As previously noted, the Association supports
fair dealings in all landlord-tenant contracts and
relaticnships. We support the refunding of security
deposits in all instances, except where iegitimate
deductions are made for items of damage by a ftenant
or failure to pay amounts due under the contract.

We do net believe that a time limit of 20 davs
for the refund of a security deposit is always
reasonable, We are aware of many landlords whose
contracts, as I Indicated, run on a calendar year or
a term peculiar to a specific location. Therefore,
when multiple tenancy is handled on a compressed
time frame, it is reasonable to assume that there
would be an undue burden on the staff ¢of a company
or any landlord to compile the necessary data for
the return of the deposit in such a short periocd of
time.

We are aware that other states in some
instances have a time pericd of 3¢ davs. I note
that others have indicated that that may not be

enocugh time on occasion. But any term less than 30
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days, we believe, would be guite difficult for many
of the operators who do a good job and try to do a
proper accounting.

We have always urged our members to make an
effort to make such refunds on an expeditious and
timely manner. And we further bellieve that a
security deposit should rightfully be applied to
excesgsive cleaning regquired by a tenant whose living
habits have caused excessive wear and tear, but we
do not condone withholding a security deposit simply
to collect additional rent. We refer in that
instance to Section 6.4 and 6.5.

The next paragraph which I refer tc applies
more to Section 3.7. We are strictly opposed to anvy
rule which would allowed tenants to perform work on
property of the landlord. The proposed rules would
allow a tenant to replace a tile roof, You know, 1if
a tile roof happens to have a leak, that's -- that
takes some skilled craftsman to replace it,

So, there are exceptions to anything that a
tenant might undertake cn a landliord's property, and
we believe that any., any work that's refundable to a
tenant should certalinly be by a conitractor

acceptable to the property owner,.
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I have just about concluded, Mr, Director, and
I thank vou for vour consideration.

We also find that the Section 5.2.3 and Section
7.1 through 7.5 have some concerns to us. They
prohibit accelerations of rent payments in the event
of default ¢or breach of a contract,. Common business
practice wWould permit-a bank to accelerate payment
on a note, but somehow acceleration of rent pavyments
is found by these proposed regulaticons to be
unacceptable. We alsc find that the section
relating to evictions and termination of tenancy is
generally restrictive.

West Virginia law provides for a process for
eviction for wrongful occupation. We believe this
section attempts to extend the tTime necessary for
obtaining possession even during unlawful .
cccupation, We believe this section further
reguires a landiord to provide utilities during
unlawful occupation. We find this to be
unreasonable,

As to Sec¢tion 7.5 and 8.2, we agree with the
provisions of the regulations which would prevent
denying a tenant the use of utilities during any

lawful occupation. We strenuously oppose the
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regquirement that alil utilities shall be furnished
during unliawful occupation. We object to any
arrangement which weuld reguire a landlord to
provide utilities when funds are being withheld by
tenants in s breach of a contract.

It is guite conceivable that a group or an
association of tenants could Join and decide "We're
all going to withhold rent for a month or two,"” and
there may be no alternative for the landlord but to
cut off the utiiities, because he may not have the
funds whereby he could support the utilities during
such a time period.

And as to Section 9.1, we believe the
requirement of these twelve hours advance notice to
show premises to prospective tenants or purchasers
is unreasonable when becth landlord and tenant have
agreed in writing octherwise. This would deny
prospective tenants who are in town for just one day
the opportunity te view a 1iving unit where
arrangements were made -- were not made at least a
day ahead of time.

And, finally, these comments are provided in
the interest of promoting fair and reascnable

landlord and tenant relations and dealings. We
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believe that the proposed rules and regulations are
silent concerning landlord rights or that they
attempt to remove legitimate rights which the
landlord may already have. It must be noted that
there are no unfalir and deceptive acts ¢ited which
can be attributed to the tenant.

An example of this inconsistency is the
provisicn that it is an unfair and deceptive act for
a landlord, gquote, to falil or refuse to agccept any
notice, end guote. But there is no provision which
finds a tenant in violation of the same act.

It is our opinion that the adoption of these
rules will discourage the development of affordable
rental housing in West Virginia. Accordingly, these
rules will not promulgate jocb growth nor
landlord-tenant relations as they are presently
proposed.,

So, we urge yvyou to 40 some rewriting, and we
stand ready and willing and anxicus tc participate
with vou in a way to make these rules more
eguitable. Thank vou very much.

MR. RODD: Thank you very much,
Mr. Yoder.

The next person we have on the list is Brad
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Sorrells.
BRAD SORRELLS: Thank vou,
Mr. Rodd, Judge McGraw.

I'm here today on behalf of the Chrysler Credit
Corporation and Green Tree Financial Corporation,

Before I move to the rule that I'm primarily
concerned with, which is Seriles 24, Title 142, I
wonder if I could offer a suggestion that's cccurred
to me as I've heared {(sic) -- as I've heard
landlords talk about the problems with the security
deposits, in not being able to put them inte a
separate account and that type of concern,

Lawvers for a long time had the same problem
with their trust accounts, and the State Bar came up
with the IOLTA system where the -- all the money
went intoc one, interest was drawn and taken off for
something of good use. It seems that would be an
appropriate use of what in individual cases would be
smaller amounts;: but when amassed together across
the state, 1t would certainly be guite a sum.

Moving to Series 24, as an initial matter, both
Chrysler Credit and Green Tree believe that rules
pertaining to repossession are desirable, It's a

somewhat nebulonus field, but guidance is desirable.
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There are, however, a few provisions within the
proposed rules that cause concern, and I'll run
through them as guickly as I can. First, 2.2, the
definition of a "Consumer ftransactiocon,” I would
maintain that that shcoculd be limited as it 1is by
West Virginia Code Section 46A-1-102, 12A-5, to -
transactions that do not exXceed $25,000.

Second, 3.1.1, this has been commented on
previcusly regarding the actual intenit to repossess.
I deal with a variety of certain secured creditors
in addition to Green Tree and Chrysler Credit,. In
mosﬁ of those instances I've been hired to take
pessession, and in virtually all of those instances
they would rather work something out than take
possession. And that rule seems to say, "Go get
it. If you took the security interest, you have to
go get it.,"

Next would be 3.2.4, "false threats to
repossess, " Again, I'm not -- I think that's
somewhat ambigucus. I'm not sure whether it's
threatening to repossess when vou have no intent;
and that was already covered, so I think it must
mean something else. I assume that what is meant is

threatening repossession when the creditor really is
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not a secured creditor and has noe right to
repossess; and I would suggest that perhaps it would
be clearer if the provision read "threaten to
repossess property, including but not limited tao
household gocods when the creditor knows that it has
no recoverable claim of a right toe do so.m

Next, 3.2.58, 1it's somewhat ambigucus there in
the last two words, "of other deception.” Sertainly
it's improper to make false threats about the use of
law enforcement, but a lot of ambiguity as to other
deceptions.,

On 3.2.8, the same c¢concern as to otherwise
misrepresent the repossessor's identity, that that
could be construed in a leot of instances that when
vyou have a repossession agent goling ocut to look for
& car, unless he c¢learly has i1t marked "Larry's
Repossession Service," he's misrepresented himself
as Jjust being a standard citizen driving down the
street.

3.2.7 causes a great deal of concérn, and I
think that it's an invitation for litigation to
ensue almost every time that there's a
repossession. It is so subjective that I don't

think any <reditor can be charged with that
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knewledge of when seizing property from a particular
location might cause undue hardship.

I have the feeling that the intent of this
provision is to stop malicicous conduct con the part
of creditors; and perhaps there are some creditors
who would say, "Well, this guy defaulted. I'm
really going to stick it to him.*" And if that's the
intent, that's a good thing.

But I would propose that language such as the
following might serve that same purpose and not put
creditors at risk of an ambigucus section, and that
would be "Seize the property from a given location
when the creditor has actual knowledge that seizing
the property from that locaticon will cause
objectively undue hardship to a consumer.” I think
that takes care of the concerns.

I next would bring you tc 3.2.9. That regards
repossession agents to carry a firearm. Now,
neither Green Tree nor Chrysler Credit have any
interest in hiring Wyatt Barp to go cut and seize
their collateral, if thevy have to do that, Gn the
other hand, they don't have any conitrol, their
actual contrel of whether or noet the repossession

agent is going to carry a firearm. There are
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alrgady state laws that govern who can carry a
firearm, and when that person can carry it, and what
use that perscn can make o0f it while they have it.

Now, a creditor can have it in his
contract, "Agent shall not carry any firearm"; but
if the agent does, this provision would appear to
make the crediteor strictly liable for that cconduct,.

DARRELL McGRAW: This is a problen

that appears to me, On the one hand -- and among my
life's experiences is some eXperience in the
practice of what some might say repossession, On
the other hand —-- all right. And in that experience.
I know of the stresses and strains that develop in
that enterprise. And the availability -- or the
avallability of weapcns in those circumstances is
alwavys problematic.

Do vou think it's unreaschable to propose that -
repossessors should not have -- should not be armed?

BRAD SORRELLS: Well, Judge, there

lare a lot of situations in life whic¢h are highly

stressful. . I think my concern as to this section
deals with creditors who by and large, and I would
suggest almost as a universal practice, do not go

et and have their emplovees do the actual
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agencies, pecple that are in that business.

DARRELL McGORAW: Well, they're
contractors; are they hot?

BRAD SORRELLS: Yes, they are.

DARRELL McGRAW: Yes. And would
it nct be possible for the contract to include a
provision in the repossession contract that the
repossesscrs hot be armed?

BRAD SORRELLS: It -- of course,
that would be possible; but unless somecne from the
credit agency went out, it would be pretty hard to
enforce; and as I mentioned previcusly, I think that
section pretty much imposes strict liability on the
creditor.

But the thing I want to stress is there are

already laws in the state of West Virginia that deal

with this. If a creditor comes up and pulls up his
gun and says, "I want the Chevy," well, he's
brandishing, and that's a criminal offense. He's

not supposed to do that. And I think we're
already -—- I mean, the use of a firearm really
doesn't have anything ftoc do with repossessicn.

MR. RODD: Could I just ask vou,
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since you've ralsed this issuse -- you are the first
person that's raised the issue on a public_comment
side. I would just like to ask vou, woeuld you agree
That this 1z an area where a person 1Is granted the

right under the law to in a self-help extra-judicial

person's possession?

BRAD SCORRELLS: Only if there's
not & breach of the peace In Jdoing so.

MR, RODD: Right. But they are
given that right to do that, which is kind of an
eXceptional situation. And it has —-- it's very
fraught with the possibility of conflict. s

BRAD SORRELLS: I won't belshor
this polint.

MR. RODD: No. I understand,

BZRAD SORRELLS: This is not a
provision that is particularly -- that Chrysler
Credit or Green Tree are particularly adamant
about. It sort of goes along the same <concerns the
Attorney General was addressing this morning, as
regulations and rules being piled on when they may i
nat be needed.

MR. RODD: I understand vyour,. I
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appreciate vour raising 1t and addressing 1t. I
think vou have made legitimate points. Thank vou.
BERAD SORRELLS: The final comment

on that is I'm not sure that that doesn't raise
constitutional guestions, bhoth state and federal.
3,.2.11, I'm a little concerned over the
word, "premises.” I'm noi sure if that's intended
to mean residential property as a whole or the
dwelling place. If it -- if -- gither way, of
course the creditor shouldn’'t itself or have an
agent barge Iinto the customer's hoeme t¢ be
repossessing something,. On the other hand, if we're
talking about geoing onte that custcomer's property,
this makes, as it!'s written, makes it illegal *tc

walk up and politely knock on the docr and

say, "Excuse me. Ads vou were notified, vou are in
default on the vehicle in the driveway. I'm here fTu
to pick it up. It would be sasier on everybody and

less expensive if yvou just gave me the keys.”

I mean, this would seem t¢ reguire a creditor
ta walt until the vehicle is away from the home and
then seize it, But then the c¢creditor has toc concern
himself with the other provisicn I mentioned: Is

this going to cause undue hardship?
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Mcst consumer goods most of the time are going
fo be at fthe home:; and that.as lcng as there's no
breach of the pesace and being on privaite property
after you have been asked to leave -- and we also
have & specific provision in here elsewhere that
savs that trving to repossess when vyour have been
tgld ne -~ I mean, that's sufficient. T den't think
we need to restrict legitimate and politfte entry on
the <consumer’s residence.

DARRELL McGRAW: Well, what is --
I should know this, What is the process these days
for the repossession of property? Whait's the

process? And I'm not talking about business in a

lot of respects, the help -—- the self-help
precedures, What is the process for repossessing of
property?

BRALD SORRELLS: If it's consumer

goods, of course first there has to be a notice of
right to cure default. The cure periocd has to
gxpire, and then the property can be seized whenever

or wherever it's found as long as there's no breach

of peace, If that is not possible —-
DARRELL McGRAW: {Interposing) All
right, At this point --
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BERAD SORERELLS: (Continuing} --
then yvou need to move into the courts. You simply
file a standard civil acition --

DARRELL McGRAW: {Interposing)
When vyou say it can be -- when vou sav 1t can be
seized by an officer, by whonm?

BRAD SORRELLS: By the crediicr or
its agent. It's when vou are still in the self-help
mode,

DARRELL McGRAW: Why wouldn't it
e more desirable to have a process which reguires
one to deliver up the properiy? After all, 1f you
think of the common law, the procedure of
{untelligible) probably would require the delivery
up of the property, would It not?

BEAD SORRELLS: Well --

DARRELL McGRAW: Unless, of
course, it were {unintelligible)} or something like
this, in which instance 1%t weould be the cause of
action called replevin, and all of those things have
tc be merged of course intc a cause of & c¢ivil
action, but -- I guess really my guestion goes to --
my guestion is a philoscophical one that does not

necessarily relate to this process tocday, but rather

ACCURATE REPCRTING SERVICE, INC.




1y

1z

13

14

i85

15

17

18

20

21

22

23

24

87

it goes to the 1ssue of why don't wWe have a process
by which pecple who are in the possessicon of the
properiy of cthers in the instance <of tThe failure of
finance agreements and so on and such as that, why
don't we have a process that reqguires the delivery
up to an officer <of the court the property?

BRAD SORRELLS: Because it's too
expensive Yo go through a f{ormal process every time
there's a breach ¢f a contract which already
reguires that perscn to surrender the collateral.

My next point with regard tc¢ entering on the
residential premises is that would reqguire In the
case <¢f &5ll repossessions that process be issued,
that a ¢ivil action be filed, that a summons and
complaint be served, that a Judgment he entered,
that the creditor then get a writ of possession,
that that be served by the sheriff.

And all of those things are very expensive,.
You've got $70 to file the action; £20 to file the
summons and complaint; yvou've got costs te go back
and -- attorney time and time of the individual to
go and get the actual judgment: ancther 320 for
service of The writ. 411 of those costs are charged

te the losing party. 2o, every Ttime that an
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absolutely meritorious c¢laim -- which wouldn't have
been objected to by the consumer in the first place
if the creditor simply came up and said, "I'm here

to get the keys.”

And he'd say, "Yeah. I knew vou were coming."

Adding on a lot of money and & lot of time for
no benefit, And that's not to mention the fact that
you're taking up court time and the time of offlcers
going out and delilivering writs and summonses when
nobody wants them.

I mean, the sheriffs of the various c<ccuntles of
West Virginia have much hetter things to do than
deliver papers that nobody wants, nobody needs, that
cost a lot of monevy. And certainly there are many
instances where the only way to get possession of
the property is through an actual civil action.

Even in those cases, once the summons and complaint
is delivered, the majority of them are worked out,
never go to the actual possession.,

Moving to provisicn 2.3.2, "Include a provision
waiving the consumer's right to personal property
Taken with a repossessed vehicle,"” now neither
Chrysler Credit nor Green Tree —-- and T would

suggest no responsible creditor would say that a
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consumer just doesn’ft have a right to their goods in
the car, mobile home, or whatever. But I woulid
suggest tToe vou that that needs to be scomswhat
limited tc a reasonable pericd.

As written, it would prcohibilt language in
contracts saving, "¥You will be provided with a list
af any goods that were in the vehiclie; they will be
held for vou for a pericd of 'X' days."

You know, there's & 1ot of things that are left
in cars cor left in mckile homes. It's Jjust
abandoned pracperty. Yet, as writften, this would
turn the creditors into inveoluntary baileges, and
they would he charged wiith keeping that stuff
forever. You couldn't —-- so, there needs to be a
reascnable time limit on that.

Moving to 3.4.2, "Sell collateral at private
sale to a secured party or te a party affiliated
with the secured party." now I think it's gquite -- I
have a very serious probklem with that. That's in
direct opposition to the specific provisicns o©f the
UCC and 46-9-504-3, which specifically provides =&
secured party may buy at public sale.

MR. RODD: I'm sorry, I thought it

said "private sale" in the regulation.
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BERAD SORRELLE: Yes, It said --=

MR. RODD: {Interposing) That vou
read.,

BERAD SORRELLS: Okay. Welli, I
didn't read encugh of the UCC,

MR. RODD: I'm just ftrying to
follow vou, I thought that you meant --

BRAD SORRELLS: {Interposing)
You're, vou're right. 3.4.2 iz & private sale.
46-9-504-3, "Secured party may buvy at public sale

and, iIf the c¢ollateral was of a type customarily
s0ld In a recognized market or is in a type that you
can subject to widely-distributed price guotations,
the secured party may buy at a private sale.™ And
both ¢f my c¢lients would be invelved with collateral
of sxactly that nature. Both of them are published
NADA Guides as to the retail -- or the value of used
mocicile homes and value of used cars, which iIs what
yocu have to own ¢ be able to repossess,

I pelieve that the harm -- I think what's

trvying to e stopped here 1Is the idea that secured

parties can abide -~ ift's going to be & sham
transaction, low dollars, high deficiency. That's .
already caovered. The TUCC reguires that the entire
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disposition, including the method, the manner, time,
lace, and terms, must be commercially vreasonable.

Now, especially in light of things like mobile
homes and cars, which are subject to huge boocks that
are published monthly as to what they're worth, sham
transactions can be covered by the UCC, and this is
not needed,.

3.4.3, "private sale only to wholesale bidders

without deducting the retail markeif values," that ---

the retail market wvalue provision just doesn't
worlk, It's going toe end up costing consumers more.,
When yvou get right down fto it, it's just not fair;
and if vou work out the numbers, it dovesn't make any
sense., Anvitime something is sold on the retail, a
significant chunk of that price is profit for the
seller for_the work that goes into selliling a
nraduact, But that's not what's going on here. But
I don't want to speak much on that. I would refer
instead toc the Federal Trade Commission's comments
when they considered a similar provision and
rejected it.

There's a number of very good pollicy reasons
why it's bad, and I'm going t¢o be making a couple of

3light changes t¢ my written comments and submitting
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themrm this afterncan, and that iz attachsed as an
exhibit.

3.4.5, "sell cocllateral at an osiensible pubklic
sale which charges fege or depcesit for admission,”

not all autoc auctions do, but szome do charge a fee.

It's & minor fee, It's wsomething that they use tg
cffset the cost. But we would submit the same fThing

perhaps in some mobile hdéme auctions, although
generally those aren't scld at a pudbliic auction,.
That doesn’'t serve any real useful purpaose, I
think that perhaps what's tryvying tc be accomplished
here is scmeplace where, guote, it's a public sale
but vou've got toc pay big money to get in, so nocbody
can really get in, so there are no buyers. And
that's Jjust not a harm that's going on osut there,
If yvyou have done any work around these auto
aucticons, they are big things, they are in
competition with each other, and the fees that
dezlers pay are relatively low, And, vou know,
dealers travel at great distance to go down to these
sales which are well-published and advertised, and
that_they aren't geing down there just ts look,
They are going down to buy. So, it's not a guestion

of "if"™ but how much they are going to buy.
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2.4.8, 1it's sort of the same problem, That's
saying vou can't sell it iIf the seller waives
warranties,  Well, when vou are selling a plece of

repossessed collateral, whether it's a moblile home
oY & car, yvou dan't know where it's been, vou don't
know how it's been taken care of. And you are by
and large smelling it to a dealer, and the dealer
doesn't really need that warranty. Now, he may be

regquired Ly state law when he later sells it to a

o

Jconsumer to warrant that good:; but if the saller at

an auction has to warrant this vehicle, there's
going to be a charge for that. And the charge is
not for anything cf value In the collateral as it
Was repossessed from the defaulting consumer. That.
charge 1Is for the service that this dgaler is

being —-- or the seller is being required to offer by
this rule, It doesn't protect consumers,

-

I'm almost done here.

3.4.10 regarding seek -- it says yvou can't seek
attorney fees not authorized by law, I think that's
ambiguous, I'm noct sure 1if it means vou can't seek

attorney's fees unless they are affirmatively
authorized by law or you can't seek atiornev's fees

that are prohibited by law. And just one way or the

L
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cther 1t ought to be made clear.,

Finally, 2.4.11 regarding "retain property in
strict foreclosure without crediting the buyer's
obligation with the retail market value and turning
over any surplus toc the consumer,” in the first
place this seems to be in viclation of 46-9-~-505-2
which deoesn't c¢call that process strict foreclosure,
but I think it's the same thing:; and it allows
strict foreclosure s¢ long as vyou give the consumer
notice of 1t and he doesn't object within 80 days.

You -- but the bhottom line is & reposszessed
piece of collateral is not worth to the creditor
what the retall value is. It's worth to him what
the wholesale value is. And there are going to be a
lot of instances where the creditor savys, "You know,
it's not worth selling it and seeking a deficiency.
We'll Just keep 1it." But with this section, 1f thevy
are reguired to give the retaill market value, all of
& sudden they are going to go, "No, we have t¢ sell
it," and then go after that deficiency when the case
could have ween closed and gvervbody was done. But
as it ends up, the consumer ends up with a
deficiency lawsuit against him and/cr bBad credit

entry with "X" nunmber c¢f dollars owed to Creditor Z.
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Again, I thank vou, and I know I have sort of
ricked apart varicus ssections in therese, and it truly
is my intent that that Wwe helpful, and I hope 1t
won't be taken as criticism. I know -- I think it's
gquite obvicus lcoking that & great deal ¢f work has
gone into this process, and I understand tThat these
repossessiocon rules are only a part of the consumer
credit pretection process going on.

DARRELL McGRAW: I takes vyvour
comments in the spirit of constructive
contribution. Thank vou. And we appreciate what
vyou have said, and we are particularly sensitive to
the area that yvou discussed,

BRAD SORRELLS: Thank vyou, Judge.

DARRELL McCGRAW: Thank vyou.

MR. RODD: Thank vou.

The next person signed up 1s Norman Googel.

NORMAN GOOGEL: My name is Norman
Googel, and I'm here on behalf of a woman named
Helen Ann Wooten. Ms. Wooten is a loving, fun
perscoh who 1is also & renter, and this vear she

formed an organization called the Renters

.1 Association and Protective Services, and thils is an

organization which 1is strictly veolunteer and
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hopefully will provide some meaningful advocacy to
people that rent so that they understand what few
legal rights they do have and to enable them o
enforce their rights.

At this point the organization operates out of
a Helen's suitcase -- or I should say her briefcase.
I really would have preferred Helen to be here,
because she c¢an comment much better than me and much
more eloguently than me on Series 26, which is what
I will address,

On the same note, I have to say that I wasn'ft
aware that this public hearing was coming at the end
of the written comment period, that I was hoping
that Helen could still present some written
comments, but I know it wouldn't be possible for her
to do it by the close of business tomorrow,

So, I would ask if the law permits it, if you
could extend the pericd for written comments perhaps
i1l mavbe the close ¢of business on Monday.

MR. RODLD: T deoen't think I can.

NORMAN GOOGEL: Okavy. In any

event, I do want toc -- my comments are going to e
very general,. I want to cffer my, my suppcocrt for
all of the legislative rules. I'm conly going Lo
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comment, however, on Series 26. I do want t¢ say
that I, I support these ruleg in principle. I don't
see anything In here which is burdensomée or that I
think would be unreascnable.

I do want to say, as the Attorney General's
staff is aware, there are very Ifew statutes that
give tenants very many rights, and I think -- hbut
the few rights that tenants do have are very
important, but sadly enough they dan't get enforced,

We have one statute that reguires landlords to
proevide rental housing In a £it conditicon when
tenants first move in and to malintain it
throughout. It!'s & very important right, There's
no way really to enforce 1t cther - than a lawsuit,
and then there's ancther statute that says a
landlord has to give a one —-- one rental period of
notice in advance befcore evicting them, But that
doesn't even apply when a tenant doesn'it pay the
rent.

And then vou have a summary eviction statute
which not ¢only is fair tce the landlords, but this
statute in my exyperience representing ferants in 14

years is absolutely brutal. It calls for a -- it

doesn't require landlords ito provide any type of
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written notice of events before filing the eviction
suit, and coften they don'ft, When the suit 1s filed,
the trial on the eviction case is five to ten days
later. Often the ftenants are served with the notice
of trial a couple davys in advance. And i1f they
don't know their rights and they go straight to the
trial and are evicted, as they almost always are, it
doesn't svenh do them any good to appeal, because
there's no possessicon pending appeal.

So, to whatever axtent -- as far as the
landiords today who have commented on the eviction
procedure who would want to say to you that, that it
favors tenants, that's simply not true. And in West
Virginia we have an evicticn procedure which in my
opinion dcesn't even meet minimum standards of due
process.

S0, I -- while tenants do have very few rights.
by statute, there are some legal rights that they
have from other sources. ind contrary to popular --
or contrary to popular belief, even rentsrs have tThe
right to not be trespassed upon, they have the right
to ke free from invasion ¢f property, and many Gther
rights.

And what I think these rules do and the reason
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why I think thev're helpful is they, they help to
make meaningful those few rights that tenants
actually already have. These rules do not create
any rights for tenants that don't already exist: but
by saying that scome of these things that landlords
commonly do are unfair and deceptive acts and
practices, now tTenants have a meaningful way to -
enforce these rights which they already have, and I
Just don't smee how anvybody van disagres with that.

And I haven't really heard any of the landlords
today say that they should be reguired to maintain
property in a fit ceondition cor that they shouldn't
bhe regquired to refturn damage deposits when it's
jJustified. And all these rules seemr toc do 1s
enforce the right,

DARRELL McGRAW: But the problenm
is, 1s that we live in a society of laws, and within
those laws we have provided for contracting, which
is the heart of our economic system, that is in

terms of the relationship between whomever in an

econcimic engagemsent -- in any =conomic activity, and

then we have provisions for the enforcement of those

contracts. -

NORMAN GQOOGEL: That's right, and
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I do think that no one can say that the tenants and
the landlords start out on any tvpe of even
footing. I mean, the tenant is at a tremendocus
disadvantage from this entire relaticonship. And
aven with this summary evicticen procedure, which I,
which I would say Is unfair even 1if it's followed
properly by the landlord. the reallity 1is maost
landlords try to aveold it, and they use ever
unlawful means possible o try to evict tenants
without going through the sitatutes, Just -~ such as
cutting off utilities, locking them sut,

In one recent case a tenant who lived in an
upstalirs apartment, the landlord removed the stairs
53¢ he couldn't geft up to his apartment te get in or
to get his stuff. And that's _not an extreme
eXample. That's typical. Landlords are only
limited by their imagination as to the wavs to get
arcund the laws.

And then I don't even want to begin to tell vou
about all of the tenants who have lived in rental
properties and Iimproved these places and make them
better by making repalirs, and ¢f course they can't
get compensated for it.

So, I, I think &ll these rules do is help to
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enfaorce already existing rights, There's no tilt
here in favor of the tenants. I think -- 1it's just
not correct to say that rules which now make it
possible to =2nforce already existing rights
constitute a $tilt toward the landlord and away from
the ftenant -- or rather in favor of the ftenant (sic).

And as far as the security deposits go, that
seems to be a favorite issue of the landlord, What
I have found in my practice representing tsnants,
good tenants, bad tenants, it doesn't matier how
well vou take care of the place, it's almost
universal, that you will not get vour damage deposit
raturned. And a lot of tenants, it's Jjust not worth
it to them to have to file suits to get the damage
depocsits back.

Sc, I think that the rule propos=d on damage
depocsits is very reasonable., Tt's a good start.
It's a lot less than many other states have. I
Just, I Just don't buy the arguments about all of
this burdensome beokkeeping by putting a couple of
hundred dollars intse an account somewhere so that-
the money is set aside and will be there at—the
end. I just -- I think it's a very reasonable

regquirement and a good starting place.
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Sa, I would offer my support for thesg rules
and commend the Attorney General in general for
proposing these legislative rules on unfair or
deceptive acts and practices.

DARRELL McGRAW: Thank vyou very
much. |
MR, RODD: Thank yvou, Mr. Googel,.

Andrew Maler has informed me that there is an
individual, a Mr. Anderssn, wheo would l1ike to Jump
ahead of the pack Wbecause hes's got some
responsibilities, and that's perfectly ckay.

Mr. Anderson.

Which Andersocon are we going toc hear from?

E. €. ANDERSON: I'm "Bud"
Anderson; and this is Neasal, the more wvocal part of
my family.

I am both a property owner, a landlord, and a
property manager,

DARRELL McGRAW: It's really
interesting to see who Neal is kin to.

E. C. ANDERSON: Well, from the
cheeks up, he's definitely mine; and from there
below, I believe he's my wife'!'s, but =-- -

I would like to say that I apolegize for
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bringing him and being disruptive, and I apologize
to anvbody with a tight time schedule. I don't have
a lot of points to cover that have not already heen
stated, and T don't want to be redundant. I did

miss the firvrst part, so forgive me 1f I restate

[}

something other landlords might have said.

The basic premise onn the landlord-tenant
relationship as we see 1t 1Is that there are

F=

different options for weople to have s place o

L live. They can have an extended family. Cther

countries do not find it strange to have many
generations under one roof.

We recently enablied some Chinese immigrants
here to be able to get nmattresses put on their
floor. We told them that thev had tceo many peoplse
to rent from us, because we were following basic
rules. They wantad to have boys and girls in the
same room, and they wanted to have 17 pecple living
in a Z-bedrocom home. We were unable to follow
currant regulations and rent to them, but we 4did go
gut of our way to assist them in finding clothing,
bedding, and other places for them tc live.

I'd alse like to say tThat, speaking for myselfl,

my parents, and a few asscciates of Anderson
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Properties, that we do a lot ¢f things to help
tenants owut. And to the person that spoke Just
before me, I would love to have a chance tc_ghare
actual experiences that came from Tenants that
burdened us as property cocwners and landlords.

I think that if vou lovk purely to the rights
¢f tenants -- and I know that this Va:iea from

landlord toc landlaord -- but I'm here to say that as

ta responsible landlord, as a compassionate human

being, I feel not ocnly downtrodden by tThe system but
absolutely taken advantage of, humiliated,
undermined, and back-stabbed by the way the system
supports the consumer aspects without being able o
have the tenants held accountabkle to the landlords.,

In a contractusl relationship -- as I
understood it in cecllege there were five bhasic _
tenets. "You had to have -- the points of the
contract would include a legal contract, an offer,
and acceptance, a timellness, and alsoc
compensation.

You do not rent somebody else's property from
them without coempensating them for it. You do not
tear up somebody else's property without expeciing

to have to pay for that,.

ACCURATE REPORTING SERVICE, INC,.




10

1z

le

13

14

18

19

20

21

22

23

115

Yes, when I rent property, it will be In good
shape. There's a lady been trying %o move Iintoc the
unit that I have in Cross Lanes for the last two
weeks, and I won't lst her move in because I know
that T have a leak in the wall -- it's a simple
matter -- and 1t alsoc does not have all of the B}
burners on the stove working, and the dishwasher
does not work.

To me, that's & luxury apartment that I anm
refusing toc rent because I want averything to be
right when the lady moves in, She 1s begging ne,
She Is tryving to make me feel like I am withholding
a place for her to live, She is living with her
parents right now,. It's Jjust a choice that she has
made, that she does not want to be responsible, be
cooperative, and share space with her parents and
her family:; that she is now trying to hurry us up to
get these things fixged. And when parts are not
available, it 1Is imposeible to have something fixed
within a day or two.

There were a few speciflic points that I want to
mention that we have done both as members of the
Kanawha Valley Tandlords Association that a few of

us got Together and founded a while kack, alsc cther
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members of the West Virginla Landlocrd
that I'm & member ocf, have gone as far as trving to
help people out te find them other places to live,
to work through the FMHA office -- that's the

Farmers Home Administration ¢ffice -- s0 that they

could find liiterally bettar housing than I'm able to E
rent them at the subsidization of government monies -
for a rent that 1s actually 150, sometimes 5125 &
month,. They're getting a bigger house, & vard. And
I'm able to dog that kind of thing because I enjovy
helping pecple, and I am a <¢ompassionate person.,

We also work with Mountaineer Habitat For
Humanity. And as & member of a number of civig
ciubs that I belong to, we also help the homeless
shelters, both the emergency men's shelter, the
Sojourners, and the Samaritan Inn. We cook at the
Samaritan Inn at least once a month, provide a lot
6f help there,

I'm not saying people need to live in homeless
shelters if they can't afford to have a place to
live, but where in American society has 1t ever been
zaid that vou get something without paving for it7
It is no different to move inte my place, tear it

up, and not pavy for it, and move -- or te move Inta
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it, and cccupy its accommcdations and not pay for
and move, there's absolutely no difference in that
and walking into Emart and shoplifting at-will, or
going intc Kroger's and eating off the stand and
ruining it for everyone else and then walking away
and axXpecting not to pay Ifor it. Thieves are
thieves,

And the biggest thing that I sitress (o my
ftenants is that we want to work with them, but fThat
necessitates a two-way communications.

I have asked, "If vyocu canncet wpay the rent, you
must at least contact us.’ And I will tell vou
inevitakly it is the people who move cut and ocwe two
or three months’' rent, tear the docrs off the
hinges, scratch and tear up walls, locvsen the tiles,
and knock oveyr the handrail when they are moving
their U-Eaul truck in, those are the type of pecple
that do not notify us when they're unable to pay the
rent. They think the best way toe treat us 1s 1o
igneore us,

I vehemently cppose people that have such poor
communicaticn skills that they do not availl.
themselves of cpportunities where I might assist

them through the Department of Human Services, FEMA,
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lgcal community grcocups that will help fto subsidize,

Isuoh as Heart And BEand.

T
+

Tenant cobligations are to pay and also 1 us
know when they are ending their occupancy. T have a
unit sitting right now where the mother moved off to
Marvliand. the left an 18-yvear—-old boy and a
l16-vegar-old daughter; and I have noe controcl over
that unilt.

The bovy broke into the unit next-<ocr, thieved,
ztole over $200 worth of property, and it is still
in the hands of the court right now. That unit is
toetally in limbo. We have sent maiilings to both the
mother that signed cn the lease and the i8-vear-old.
boy that signed on the lease. We have no idea what
tc do with thelr property. It's costing me $290 a
month plus utilities, I have absclutely noc idea
when the end of their cccupancy will occur.

And if vou're not goling to eXpect falr-paving
fenants to bear the burden for our overhead and
cests —- because we like to help pecpls, but we are
noet in the human services business, wWe are nhot in
the c¢harity business. We are in the business of
trying to get a fair return on cur investment

dollar. And helieve me, any staore uptown doces not
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operate on the prcfit margin that I subject myself
to. And nobody would pui up with the kind of bad
communicaticons our tenants share with us.

And just -- if I may, to, to state a couple
things, Paul Harvey is one of my favorite pecple.
I'11 end with him but not before tryving tc make =&
point.

In political science, if vou read a lot of

Platao, veou know That Plato wrote The Rewpublic. Ha
had a lot of good ideas. When he wrote the law. It
was his idea to try t¢ adjudicate common sense. It

was his idea fc try to legislate fair practices.
And it was as-big a flop as it might be to try to
overlegislate things that could best be handled if
the tenants were required to reciprocate, to
cemmunicate, and to be fair to us. We would he much
more in & frame of mind t¢ <cooperate with them and
bea more lenient.

¥y experience is if vou do not share with the
landlords the ability to collect (sic) more than a
flat cne-month security depocsit, then we will be
forever at a disadvantage. If a landlord only owns
rroperty in a bad part of town and you expect cone

month's security depoesit when 1f's well-known that

ACCURATE REPQRTING SERVICE, INC.
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the guy is moving in, and he gives you oneé month,
that's all vou see Ifor three cr four months -- they
knocw the ftricks, they gao to the magistrate court,
they wpostpone it, they're still living there. They
get & -- they fight the eviction that I give them.
That's ancither 2¢ days. There are up to 70 toc 20
days it will take to get rid of an absoclute crook.

If the system 1s cleaned up s¢ that pecople can
be accsuntable for the merchandise, and that is ths
property that they are occupving from me, I would be
very happy to deal with them.

Insurance companies are given the ability to
set thelir rates and fees based upcen their wspecific:-
eXperlences; and I would say to yvou that ocne month
might be fine in a place where pecople are paving
good rent, the place is in a nice part of town. One
month might be Jjust wonderful. But when you are
dealing with the lower-income properties, you are
dealing with a lot more headaches:; and the anly way
to protect the landlord and protect the other
tenants wauld be to have some flexibility in the
amount of security deposits,.

They have cholces. They can live at home:; they

can share a dwelling; they can get a rocommate; they
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can go through Mountaineer Habitat; they can go

through FMEA {sic); thevy can deal with peoplie that

and take advantage ¢of fhe landlords or fthe landlords ..

will Just zimply move tThelr investment dollars

government Hut to provide more expensive and more
sociceconomically-deprived projects and housing
units that compound the problem Ly concentrating
crime and that kind of status.

And as I said, I'd like to end with Paul B}
Harvey, and a famous guote that he alwavs uses
is: "Self-government without self-discipline will
not work." And I don't want to be like Plato and
overlegislate, but I d¢ not see anything spoken to -
in this that would, guote, assist the responsible
businesses, because we consider curselves a very
responsible and humanitarian tvpe business -- but T
see on your Appendix ;, No. 4B, 1t says "Will
promote consumer confidence and assist responsible
businesses." I sge nothing in this legislation that
would assist me as a responsible business person if
you do not give some flexibility and tce haold peaple

acecountable and make sure that they are accountable
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to thelir own leases that they sign, thait thevy
communicate with us, and tThat they actually display
selfi-discipline 20 that they might have
self-geovernment and a lot less legislation, Thank
You,

DARRELL McGRAW: Thank vou.

MR, RODD: Thank vou,
Mr. Anderson.

The next person signed up, returning te our
criginal schedule, is Leff Mcore.

LEFF MOORE: Judge, Director Rodd,
thank you for the c¢pportunity to speak today. Irtil
try tc be brief.

I'd like to have the copportunity to address |
both Series 223 and Series 24 rules; and then at the
conclusion of my remarks I'd like t1o sort of give an
overview, if I c¢ould, as to how the organization
that I represent, which is the West Virginia
Manufactured Housing Association, generally views
this rule-making exercise generally and the good
work of the Attorney General's coffice, Consumer
Protection Division in particular.

In relation to Series 23, some of the

information that we would like for the Attorney
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General's office to consider is the problem of the
drafting of the rule itself. From a technical
standpoint, it appears that the rule drafter
recognized that there is a new ztatute, 1993
statute, Chapter 27, Article 15, wherein the
legislature clearly indicates that its purpose -~

that it is trying to determine the differences

between various types of factory-built homes, and it
gives on —- in its legislative purpose and
applicability section under 37-15-1, it clearly
states the reason for these definitions.

We accept those definitions in drafting the
rule in part, but we abandon them in part: and we
are unclear as to why the drafter of the regulations

accepted some of those legislative statutes and

abandoned others.
We find that that process Was carried

throughout the drafting of the rules, and there's an

inconsistency in definitions and terms. And as

such, we find that, notwithstanding other parts of

the rule and its intent, we find it to be virtually
anadministerable and subject to a jot of litigation
just on the definition section, because it is in sO0O

much conflict with numerous state statutes, but

i
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particularly 27-15.,

MR. RQODD: Excuse me. I'm having
a little trouble hearing, Mr. Anderson.

FE. C. ANDERSON: We're leaving
right now.

MR. RODD: okay .

I'm sorry.

LEFF MOORE: In addition, we would
point out specifically that 2.5 in Series 23 defines
a, gquote, "mobile home park"; and the rules
themselves are entitled "Practices in Mobile Home
Parks."

Wwhile the statute clearly at 92-15-2(c¢c)
defines "factory-built home rental community"
clearly in the statute, we're unclear as to why Wwe
are using slang language 1n the rule and in some
type of cases Wwe adopt those definitions. I -- we
feel that the definition section is extremely
important. The title of the rule is extremely
important as it relates to other state codes, and
for consistency.

That ambiguity be clear —-- is also clear in
5.1 and 2 wherein mobile homes and mobile homes

rather than factory-built homes are generally
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addressed, And when You compare those definitions

egal definition tO the, to the

it would indicate that we have a

re confused and perplexed about why
a 142-23-3, the "Tie-in Sales;
crimination (sic) charges." I heard
r today complain that they felt that
. that people should be abhle to use
in whatever way rhey felt

owever, We recognize as an industry
the antitrust provisions of West

deral law clearly prohibit tie-in

we raise the question is the

1's office's antitrust pivision has
past several successful, I might add,
rental community owners who engaged

tie-in sales and engaged in

antitrust activity., and there were several consent

decrees that we
firms.
Aand so, We

including that

re signed by those ~—~ by our industry

'pe unsure as to why we're even

language jn the rule. We think the
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1 |energy might be better expended actually enforcing

2 |the law that is already there, because we do have -—-
3 |lwe clearly do have jaws that protect people from

4 tie-in sales and separate and disciminatory charges

5 |based on previous actions of the Attorney General's

6 division.

T In the term, the "Rental Agreement

8 |Requirements," we find that, that a, that again the

o |rule appears to be redundant in view of the statute

10 |of 27-15-1. Those statutory regquirements were

11 there. The only thing that this rule appears to do
12 |is allow the Attorney General's division to bring a
13 |(civil suit on behalf of an aggrieved party who finds
14 | that the, the regulated entity under thirty- --

15 |under Chapter 37, Article 15 fails to perform. And
16 | from that standpoint we find no -- nothing wrong

17 |{with that as long as the language in that rental

18 | agreement requirement section is compatible with our
19 |existing statute.

20 Where we feel that the rule is defective is it
21 fails to take into account and fails to acknowledge
22 |a whole body of law that's designed to protect the
24 | consumer that's not even, not even addressed here.

24 The West Virginia Fair Housing Act, which is
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the companion statute to the United States Falr
Housing Act, it's a body of law that is, is readily
available to the consumers of all kinds of rental
property nationally, and particularly in West
Virginia; and that statute is very clear; and rental
agreements and what shall be contained in them and
what cannot be contained in them as well as all
kinds of rental practices are very much a part of
the existing bhody of law.

It's obvious to us in our industry that there
is a general ignorance on the part of not only the
landlords but also the tenants in this state about
that body of law; and as a result, a lot of
violations of that law occur; and even the court
system, particularly at the magistrate level, is
unaware of that body of law and issues rulings
without referring to that law ar to the -- and thus
depriving the consumer, those that the law was
designed to protect, with -- from the benefits of
the law.

We find that to be consistent throughout a lot
of the activities of government generally is that
those people charged with enforcing the law in many

cases are hot well-versed in the letter and the
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1 provisions of the law, =o the result there being

2 that we try to pass another new law S50 that it's

2 |within our comfort zone rather than to enforce the
4 ljaws that we already have on the books.

& T would peoint out that, that in the

6 |manufactured housing regulations generally -- 1'11

7 submit more detailed comments about the particular

8 technical sections that we feel are defective,

9 and -- but many of that (sic) has to do with the
10 overall approcach fto terminology.

11 An old lobbyist at the legislature many years
12 ago told me that -- he said, "Just let me write the
13 |definitions, and you can write all the rest of the
14 |bill." And in writing the definitions in this

16 proposed rule, I think we've created a situation
16 |where we're going to have a lot of conflict in its
17 |effective administration bhetween contract law,

i8 contract terminology. and the existing state law.
19 ITn addition, I'd like to just briefly talk

20 |about rule Series 24 regarding repossessions. I'm
21 |not going to repeat a 1ot of the information that
22 the Attorney General's office has received this

23 morning, but there are certain sections that are

24 particularly troublesome to the manufactured housing
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i industry because of the unigueness of the product.

[

For instance. it would be & deceptive act or

2 |trade practice ro enter a consumer's residential

4 |premise to selze property. We understand the

5 |concept there. and we understand what we are trying
6 rpo achieve, but remember that we Were actually

7 repoasessing his residential property from his

8 residential property. His real astate very well may
9 |be his reaidential property; and we may he also

10 |enteringd into his factory—built manufactured home
11 |which 1is held as personal property, that's secured
12 |as personal property. to remove it from his

13 residential property.

14 so, just the -- that -~ we think that's a

15 |fixable thing, but we think that it could be the

16 |source of a lot of 1itigation by thosé people who
17 feel -—- felt aggrieved by trespass Or "antering
18 |into" or wherever.

19 There i3 also -~ there's sOme time ijimitations
20 |on the sale of distreaaed merchandise or on

21 repossessions that we find to be owhers,
22 particularly in view of the trade practices within
23 the industry:.

24 I1f we were forced tO meet the time frames that

INC
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1 |were outlined in the, in the rule, what would happen
2 is that many consumers would be subjected to greater

3 |deficiency balances than are necessary. There are

4 |many times when it's to the advantage of both the

5 consumer and the holder of the security to defer a

6 |sale for a seasonal period of time in order to

7 capture the best dollars for the season. In

8 |addition, because of the transportation difficulties
9 |of adverse and inclement weathers and mud and those
10 |kinds of things, many times collateral has to sit in
11 place for some time in order for it to be physically
12 |moved, and it is not as simple as repossessing an

13 |automobile and towing it to another location,

14 |[because of the complexity there.

15 We would urge that -- and we will address those

16 |in more detail in our written comments, but we would
17 |urge that the Attorney General's office revisit

18 |those rules with those kind of comments in mind with
19 the idea of trying to refine the language somewhat
20 to consider that there is a lot of unigue situations
21 that could very well prove troublesome under the

22 |draft language.

23 Finally, I would like to, if I could, just

24 |{briefly address our history of consumerism within
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our industry generally and how it has related to the
Consumer Protection pivision most particularly.

Tn 1975 when the act passed, went into effect,
we recognized that the holder in due course doctrine
was eliminated in West virginia, and a lot of the,
the, a lot of the requirements of the business
community were changed by the nature of that
statute. And we also recognize that, unlike some of
the previous speakers, that business people are held
under —-- to a higher standard in the marketplace
than cohnsumers Aare. And we recognize that there
is —-— they should be held to a higher standard, and
we subscribe to that. And it's a right and a
privilege under iicenses. and other laws that
business people serve the public, and it is a
privilege to do that, and we understand that
consumers' rights and businesses' rights are not
necessarily to be held even in all cases before the
law.

But we, we also recognize that business has a
responsibility to its consumers; and as such, Wwe
formed what we call our Consumer gservice Burealu
through the West Virginia Manufactured Hous ing

Association. And what we did is we worked very
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Attorney General's GConsumer

on, and soO the Consumer Protection
would review consumer complaints

y industry. They would then review
see 1f & statute was violated,

ter 46A; and if no violation on the

d and they couldn't mnediate the

ould refer it to our Consumer

on for industry mediation and

Wwhat we learned over -~ and that system worked

for --—- VvVery well.
that most of the
attorney General'
not violations of
disputes, OT warr
MagnusfMoss {phon
of Chapter 29 -—-
the Code of West
housing, ©OF viola
many other violat
Wwe, we have
offices of compla

had first filed &

What we learned over the years,
complaints coming before the
s Consumer Protection pDivision were
46A, but they were contractual
anty disputes, Or violations of the
etic) Warranty Act, ©oF violations
or Chapter 21-9 Qr Chapter 21-11 of
virginia 1in regards 1o manufactured
tions of the falir housing law, or
jons of existing statutes.
astacks and stacks of files in our
ints that -— where the complainant

complaint with the Attorney
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General's Consumer Protection Division, and the
Attorney Geheral's Consumer Protection Division made
a good-faith attempt to mediate. ITn addition, they
also made a review and determined that there was not
a viclation or not an apparent vioclation of Chapter
46A.

We then got the complaint. Upon investigating
those complaints, in many cases we found numerous
protracted, over and over, lots of code sections
that were vioclated. There were -- there -- we -—=
the Attorney General's case workers did not
understand that they were looking at a violation of
numerous laws. But they applied their law, 46A, to
that particular complaint but did not look at ather
Code sections that are in existence that protect
that consumer.

We have a defect in our system. And I'm not
sure I know how to fix that defect; but when a
consumer comes to the Attorney General's office,
they assume that, that, that they're going to get
legal advice on how to proceed with their consumer
complaint.,

In many cases what they get is a review of the

consumer complalint, & good faith attempt at
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mediation, but they are left unawares of many of the
jaws that exist in the Code of West virginia and the
United States code that protect them. Aand so, what
we -—- I think what happens is is that that leaves
the consumer unserved to & degree, although it's not
a willingness ol the part of the Attorney General's
office to do that. T understand their restraint --
constraints by staff and budget and their
legislative mandate under Chapter 46A.

But at the same time many, mMany 1andlord—tenant
relationships, many magistrate situations, many
violations of other licensing laws or regulatory
laws that are designed to protect consumers are
never passed oD to those consumers bY the Attorney
General's consumer complaint division, aimply
because the case worker does not have the
comprehensive knowledge of all of those various
consumer protection laws that exist, including fair
housing and jicensing laws and regulatory ljaws and
other rules and regulations that exist, including
sanitary. health laws, trespass laws, and those
other things.

So, in reviewing that consumer complaint, &

knowledgeable consumer advocate, like APPALRED and
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1 others, use 4 whole body of 1aw to assist the
2 consumer and not just Chapter 46A. T believe that
3 |what we are doing is we Aare trying to expand our

4 |realm of influence under Chapter 46A 80 W€ can act

5 las & government agency on vehalf of more aggrieved
& |people.

7 But now, even that, it reguires A civil action
8 and a protracted process under West virginia law

9 |under these sections for any meaningful work to

10 |happen oh behalf of the consumers.

11 T would submit, gentlemen, that we would be
12 |better served to find ways to inform the public,
13 lassist the public in accessing that body of

14 |knowledge about the laws that already exist that

15 |protect them. T find that many of our business

16 |people are not -- are -- in many cases &re violating
17 the laws themselves simply because they don't know
18 they exist.

19 S0, wWe have a real educational problem on

20 |behalf of the public, on behalf of the business

21 community, and I would submit on behalf of the

22 Attorney General's Consumer Protection pivision case
23 |workers who in many cases are unawares of the

24 |various laws that they overlook in assisting
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consumers.

road who can point sut how the c<ar broke down, but

I'm not sure that T have a solution on how to fix
it. But I helieve that if we recognize that this
body of law exists, that —-- I'm sure that as these

rules make their way through the legislative

process, there will be advocates from all corners

cover many of the things that are covered in these

rules and why -- and haw we have as a socliety
collectively failed to inform our consumers about
these particular jaws that there are there to
benefit them. 1f we can address that issue at the
same time we're working on these rules, I think the
public would be well served. Thank you.

DARRELL McGRAW: Mr. Moore, I want
to say something before you guit. 1 want to say
that, of course, wisdom, Yyou know, the concept of

wisdom, is most often recoghized because the

136

I'm, I'm sort of like the guy alongside the

nting out how there are existing statutes that

veyor of the wisdom 1is cultivating the prejudice

the one who is listening attentively to what he

to say, all right?

And so, I want to thank you for what I perceive
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to be in your latter remarks this morning a very
wise commentary with respect to how government
operates generally. And inasmuch as we are able to
apply your observations to the improvement of our
l1ittle corner of the government, I want to, T want
to, to perhaps apply your wisdom to our
circumstances with a view to improving our services
to the general community that we serve, consumers
particularly and vendors also.
and so, so, so, I want 1o +hank you

particularly for your, your remarks this morning and
imparting your wisdom to us on these issues that you
have addressed.

LEFF MOORE: Thank you very much.

MR. RODD: Thank you, Mr. Moore.

I'm going to take about a two-minute bhreak to

consult about the process here, and then we'll
resume the hearing: but literally that will be just
a couple of minutes,.
(Short recess.)

MR. RODD: our court reporter has
' kindly acknowledged that he is able to continue, soO
in about two minutes we'll resume with the next

speaker; and I mean that precisely, that heing, in
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the order that I have it here, Lester Caudill.

IT'm going to -~ during this two-minute period
of time, I'm going to also give you the names of the
remaining people whose names I have here: David
McMahon, Nelson Robinson, Susan Sobkoviah, and then
previously 1 had called the name of Bonnie Harold,
and T was told that the name of Terry Snyder should
be deleted, and also a Neal Walters.

Are any of those people around?

okay, we'll begin in just, as I say., about a
minute with Mr. Lester Caudill. Thank you.

Thereupon, at 12:17 p.m. a recess was had until
12:19 p.m., at which time the following proceedings

were had, all partlies pbeing present as heretofore

noted:
MR. RODD: We're ready to resume,
and the next person 1isted is Lester Caudill.
Thanks for your patience, Mr. Caudill.
LESTER CAUDILL: Well, I'm
actually here and going to speak on behalf of myself
and Terry Snyder representing the role of United

National Bank. Aand, of course, we're members of the

West Virginia Bankers Association. We're here

basically Jjust to support Tom Winner's letter that
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lready submitted and addressed to you-all.

did want to make some simple comments that we

support the Consumer protection Agency: +the lssues

that they have top address. In general, on Series 24

as Tom Winner has already pointed out. T don't want

to be redundant, put the issues that he -~ that Tom

has addressed, that the Series 24 1is prevented in

certain areas, and perhaps not hecessary in certain

areas;

out,

o}

and then as ather people have also pointed

ther creditors, that =ome of the language as

written that the issues are LOO vague and in certailn

circumstances too restrictive.

and that's pasically all we have. T think

there were some gquestions asked about some general

repossession procedures garlier, and 1 was going to

encourage anyone from the Consumer protection Agency

or the Attorney General's office simply to call.

I'm sure the other banks will -- certainly mine

will

- we would be happy tO discuss and, as I

indicated, as to gur procedures and any

recommendations ar any conflicts or jzaues that

we -- we all need —~— you know, We need the agency

line.

as, you Know, not only as an agency Lo keep us in

but as jndividuals I'm sure WwWe all have got
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1 friends and relatives that wWe need protected, and we
2 respect and appreciate the efforts of the agency and
5 | the Attorney General's office. Thank you.

4 MR. RODD: Thank You.

E | Mr. caudill.

8 The next speakel 1isted is pavid McMahon.

7 DAVID McMAHON: 1 had some

8 thank-you's for the General. 1'11 save those until
9 later. ‘
10 1 have some general remarks and some specific
11 | remarks. po you have any particular jdea whether it
12 |would be petter toO wait for the General tO hear the
13 |specifics in general or shall I just -- of does 1t
14 |make a difference?

156 MR. RODD: Well, give us your —-
16 |start with your apecifics. I would say-

11 DAVID McMAHON: okay.
18 There have been several comments by creditors
19 |and other businesses about the difficulty of using
20 the word, "reasonable.“ The benefit of using the

21 word, "reasonable," is it means flexibility. We
22 |cannot under these rules predict all future market
o3 | conditions, all future needs, all current
24 circumstances and damages. I think that if we -7

ACCURATE REPORTING SERVICE, INC.

e



141

1 the, the complaint about overregulation -~

[y ]

unfortunately we complain about reasonableness. If
2 |you hecome too specific, then it will be

4 |overregulated and inflexible.

5 Reasonableness leaves it in the hands of

& industry to decide and businesses to decide. They
7 |who know, as Mr. Moore went on, better than the

8 |consumers how rhings work, what the standard should

9 be. They in the first instance are the ones who
10 |know what it is.
11 With regard to the subject of landlord-tenant

12 |and deposit accounts bearing interest at some

13 |possible time frame, there ig —-- if you are the

14 fiduciary for the account and if it is to your

15 |benefit for the money to stay in the account, and if
16 |(you get paid the jinterest, then that is possibly a
17 lconflict because of your fiduciary's interest.

18 |That's why lawyers are not allowed to receive

19 interest on their trust accounts. However, it's

50 |unclear that because it applies to the lawyer's

21 fiduciary, that it would apply here.

22 But I support the suggestion by the man from

23 |Robinson & McElwee, that we do for deposit accounts

24 |what was done for interest on lawyers' trust
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1 |accounts. Have them put the money in a, in a, in an
2 interest-bearing account. The interest will first
3 |go to the expenses of the account. and because 1t

4 ijg so difficult to account for each tenant's
5 interest if there iz more than one tenant's money in
6 the account, have that money dgo to a fund that would

7 |provide housing for homeless people.

8 With regard to the comment in the -- in a
9 ljandlord-tenant on the fact that the rules require

10 |the deposit be returned, if possible, to have been
11 |done within 20 days., I think that's extraordinarily
12 |reasonable. T would think 14 days would be my first
13 |choice. That's two weeks for the jandlord to walk

14 |in the place, look around, getl a reasonable estinmate

15 |{of what's it's going Yo take, get someone in there

16 |to do an estimate of repairs, and walk out.
17 60 days is just not workable for your typical
18 | tenant. People have a hard enough time getting

19 together a deposit to rent one apartment. If they

20 then need to move from one apartment to another,

21 where do they get the money for the second deposit
22 if they've got to wait 60 days for the deposit from
23 the first unit to become free? Tt's just not a

24 | feasible thingd for the tenant 1o be able to do, to
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wait 60 days to get a deposit back. It should be --
I say 14 sounds reasonable to me. Anything beyond
30 is just -- it just deprives tenants of the
ability to rent their next rental unit.

With regard to the complaint about there having
to be a roof -- an estimated repair of $50, one
gentleman suggested $200, I would suggest that if
you are on a minimum wage, working 30 hours a week,
which lots of folks are, trying to raise a family,
your monthly income is going to be about 550 bucks.
If you have got a surprise auto repair for 200 bucks
on a car that might not be worth more than 2 or
$400, that's a significant fact. I think the $50
amount 1is very reasonable on that account,

I have written down -- I think it was on
deposits. To get to the lady who said she regquired
a2 $20 depousit, I have never in my 20 years of Legal
Aid history heard of a deposit that low. There
are -- I'm not sure that I've ever heard of one
under a hundred dollars either. It's kind of a
practice in the industry to have one month's rent,
which is, which is not unreasonable, which is what,
what is allowed by the rule, and I think it's

unreasonable to -- just by the comments

ACCURATE REPORTING SERVICE, INC.




10

11

i2

13

14

16

186

17

is

19

20

of Mr. Anderson.

With regard to the comments of Ford Motor
Credit company and with respect to Chrysler Credit
company, they talked about the place that they have
found where they can get the highest dollar when
they resell a repossessed vehicle iz a wholesale,
that is dealers-only auction and not the public.

And they say that they've tried all of these
different things, and that's what they found works.
They =say they've tried an independent Jlot to sell
repossessed goods; they say they have tried to
advertise in the paper; they have tried -- they have
tried public sales on the courthouse steps; they
have tried the dealers-—~only auction.

The problem with the dealers-only auction is it
assures that never ever will they get an amount for
the repossessed goods above wholesale, because
consumers are not allowed into those auctions. So,
it guarantees that they will, that they will not get
more than wholesale, If the car was worth more than
wholesale, the dealers are friendly, that he'd bid
on some other car at its wholesale value, and then
you could mark it up to retail. So, it's inherently

unfair.
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They say it's the one they have tried that is
the best, but they haven't really tried them all.
The best one is to put it back on their dealer's
used—~car lot. But they don't do that, and the
reascah is because the dealers make a higher profit,
a higher net profit when they sell their own
inventory, used inventory -- &ven 4as used inventory,.

they make a higher net profit on that than reselling

the repossessed car. But they don't wish to compete

Wwith themselves in the way that they really would
get a true fair market value.

Of course, you go to a used car lot. If -—- you
can call the previocus owner.

You cah call the previous owner of a
repossessed car. There's no reason why not. But
they don't use that kind of practice as they would
if their own used car lot 30ld a car, because they
don't want to compete with themselves,. So,
references to the -- the retail value aof the books
is the most accurate one.

Another comment I want to make generally is
that several of the commentators said that any
1ittle additional expense that these rules may cause

are automatically passed on to the consumer. I'm
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confused. I thought these gentlemen were all
private enterprise people who live in a marketing
fund where price is determined by supply and demand
in addition to cost. And it depends on the
flexibility and demand for the product whether in
fact the industry will absorb from its profits some
of the other expenses. It's simply not an accurate
statment that all costs would be passed on to the
consumer,

There were also several comments that said that

what the, what the Attorney General has proposed

goes beyond the Uniform Commercial Code. Well,
that's really not the gquestion. If -- everything,
almost everything in Article 46A -- Chapter 46A goes

beyond what's in the Uniform Commercial Code.
Chapter 46A provides additional consumer
protections. Included in that is the unfair and
deceptive practices law which can offer protections
to consumers,. It goes beyond the Uniform Commercial

Code, Holder v. Course deemed as an example. So,

that it's not inappropriate for the Attorney General
to do this. The difficulty would be assuring that
there is particular statutory authority for what you

are doing when you go beyond the Uniform Commercial
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MR. RODD: Do you want to explain

what you mean by the example of the Holder v, Course

as going beyond the Ucc?

DAVID McMAHON: The Uniform
Commercial GCode -- I don't know the exact
provisions -- devised the -- let me think for a
second.

It says there -- T think "privy" would be

appropriate -- privy between the bhuyer -- where he

brings a warranty claim and the assignee of the

negotiable paper -~ therefore, the olda -- for

exanple, the old roofing scams where someone would

go to an cld person's house, convince them they

needed a new roof, go up and paint the roof black,

charge them for & nheéew roof, sell the paper to a bank

or a collection agency which would then collect the

cost of the new roof.

Under the Holder V. Course that stood up in

UcC, the seller would have to pay the bank. It

could only go against the guys that painted his roof

black to get his money back. 0f course, they guy

that painted the roof black is in ohio. However,

46-2-101, 102, and 103 abolishes Holder v. Gourse.
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It's -- it goes beyond the Uniform Commercial Code,
perhaps not exactly conflicting with it,

The cutoff in landlcrd and tenant cases, the
cutoff of utilities, the gentleman made an excellent
remark. He said that when the tenant is lawfully,
lawfully in the premises, the landlord should not be
able to turn off his utilities. When the tenant is
unlawfully on the premises, then everyone should;
and I agree with him. The question is who decides
unlawfully? And I believe if you listen to his
remarks, he was saying once the guy has stopped
paying rent before any court has declared his
tenancy to be unlawful, that's when he ought to be
able to cut off the utilities.

The problem with that jg, is that despite the
apparent reputability of the people who testified
here, there are lots of disreputable landlords. I
find it frankly incredible that the fellow
representing the Morgantown landlords association
comes down, and anybody that's gone to school 1n
Morgantown or had children gone to school in
Morgantown knows that jandlords take tremendous
advantages of suits in those situations. I think

there are other people who are not at a good
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bargaining position, either economically or
otherwise, to, to get back deposits and to otherwise
protect themselves from unsrupulous practices of
landlords.

I'd also like to correct the gentleman from
Robinson & McElwee when he talked about the fact
that the secured party came by at a private sale
when there are recognized markets for -- that state
the price of goods.

The case law in that situation talks about
things like wheat futures, especially the commercial

practice thing of grain futures, security markets,

you know, when stocks are put up as security. And
unfortunately a -- the -- its values would -- NADA
blue books. Those are not considered to be

recognized markets.

MR. RODD: I believe there is case
law to that effect,

MR. McMAHON: Yes.

They talked to us somewhat about not needing
more gulildance on commercially-reasonable sales.
currently the concept of commercially-reasonable
sales is too flexible. T have an article that's

about to be published in the Financial Quarterly
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which I will submit tomorrow that's pertinent
testimony that states nine reasons why it's not true
that the secured party has a financial interest in
getting the most out of the resale of secured

goods. In fact, what they are most interested in is
their own deeds and their own overall financial
interest.

Why should you step on your feet and not work a
1ittle harder to get a little exira value for these
goods you repossessed when you can send that same
guy out to a sales promotion that will bring lots
and lots of business to your, into your company?

So, there are in fact huge difficulties with
commercially-reasonable sales currently in the
Uniform Commercial Code which makes the Attorney
General's attempts to limit and clarify an excellent
idea. An example: There is a West Virginia case
that says that a car was advertised for sale in the
legal ads in a local paper as part of the notice to
the public that the goods were for sale so the
public could bid on it. And the West Virginia
Supreme Court, surprisingly but consistent with
other courts, remanded that to the circuit court to

find out if that was a commercially-reasonable way
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to advertise a car for sale.

Well, I think anybody in this room -- there's
not many of us left -- knows that if you ever
shopped to buy a used car, you start in the want ads

or you start in the Ad Bulletin or you start in the

car advertisements. Whoever goes to the legal aid
section to buy a car? And yet our West Virginia
Supreme Court has said that that may in fact be a
commercially-reasonable way to sell a car, and that
makes no sense.

Part of the NADA book valuation as in strict
foreclosure, the real fraud that takes there is
strict foreclosure, that is where I go to the
consumer -- I go to the -- the secured party goes to
the debtor and says, "I'll tell you, I'm not going
to go to this commercially-reasonable sale, 80 let
me keep the goods, and you don't owe me anything."

The current law: that can only be done for
full satisfaction. That is, I can only keep the
goods that way from a commercially-reasonable sale
if I grant full value. oh, I have to tell you that
the national conference of (unintelligible) uniform
state laws has taken a change in that to be purchase

satisfaction. But that -- what that -- it's only
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supposed to apply if the secured party doesn't keep
the goods for their own use. And we all know that
pecple who finance used cars or repossess new Cars
which are then used cars never keep it for their own
use. €o, the use of strict foreclosure at all is
probably inappropriate.

Mr. Moore, from the manufactured housing
agssociation, made some excellent points, some of —-
some I agree with. T am not sure either that the
60-day requirement for sale will in the_end work to
the consumer's benefits, because particularly in the
area of mobile homes I think you do better selling
them in the summer than February, and it's better to
wait and get a better price. on the other hand,
there are times when -- with cars, you know, it
doesn't make such a difference; that people do keep
cars until they deteriorate in value, and they don't
make enough effort. Perhaps a reasonableness time
frame should be put in there which gives the burden
on the industry to figure out what it is if they
know this.

With regard to his statement that there are
perhaps cther areas of West Virginia law that cover

some of the areas that we have covered, and a number
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of people said that, that it is true that there are
other areas of law that cover some of the ones we
covered, but the particular benefit of making it an
unlawful practice under the West Virginia Consumer
Credit and Protection Act is that it will give the
consumer a remedy for things like your -- the
credit -- UCC -- FTC Credit Practices Act that West
Virginia incorporated. There currently is no
private remedy for the Attorney General to do that
and enforce that. Oonly the FTC can enforce its.
And I don't know about antitrust. And so this would
give the consumer a remedy to enforce, which would
be very beneficial.

Let's go back to the general remarks. Oof
course, we thank the Attorney General for doling
this. These rules and regs, they have law. These
are -- they also are an enormous undertaking, and I
admire the work of Mr. Rodd and his people under him
trying to do this. Because 1t is such an enormous
task, of course there will be, there will be things
that cannot be thought about by all of the heads
sitting around the first time. S0, these comments
are important, and I thank the Attorney General and

his staff for allowing me to comment and exceeding
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my five minutes.

There are certain areas that are very
important, 1and10rd-tenant being one,. We see
repeated problems with landlords entering tenants'
places as if they were the landlord's residence
instead of the tenants' residence. That's an
important factor.

It is also important 1o recognize that
jandlord-tenants transactions now are essentially
consumer transactions, and the law originally arose
out of the law of England dealing with lords and
peasants. And so this kind of update is needed.
All of the provisions that you are ingquiring in
other states -~ and there are still lots of
1andlord-tenant transactions going on in there.

It's particularly important to segregate that

deposit account. A lot of the problems we have are
the, are the tenant --— the landlords who are not
particularly doing well who mix -- commingle thelr

deposits, their deposit funds with their, with their
general cash flow. When cash flow is down, WwWe

find -- when their cash flow is down, particularly
are the deposits, and that's why it's particularly

important to segregate those accounts.
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Within repossession -- again, I'm talking about
commercially-reasonable sale -- the sale at a public
auction is the worst abuse of used cars that I see,
and then it's resold later. I have a particular
case that T am now working on where the bank sold
the car to itself at a public auction for $200; my
clients and everbody -- the car went there for $800.
Well, even the value -- it will only earn credit
against the resale for %$200. And in fact when the
car was repossessed, they told her that the car was
going to be sold to that dealer. So, it was all a
setup.

I've already mentioned that the credit practice
rule is not enforceable unless you pass these rules.
It'd also like to particularly thank you for
your proprietary schools. Since the legislature in
the last session eviscerated the statutory
protections for students going into proprietary
schools, such as Northeastern Business College, they
closed down Century College, they closed down the --
I think it was great that the Attorney General used
his statutory authority to do this,

My closing remark is that whenever you do

legislation, the rules -- the important thing: You
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never want to hurt the good guys. but it's important
to get the bad guys. The difficulty 1is how do you
regulate the bad guys in a way that hurts the good
guys the least? But the polar star -- we must
always keep the light 1it —-- is that we do have bad
guys out there operating. The good guys should not
have to campete with them. We need to be sure to
get the bad guys while treating the good guys as
gently as we can, and still not forget that the
ultimate goal is to regulate those pbad ones in our
business community and protect our interests.

And I will also submit a mark-up. if you would,
of the rules and regs and some small things that I
have found as I have read through then.

MR. RODD: Thank you very much.

As I look around the room, T see that there is
nobody here, all who has not spoken, SO0 I will
spread my thanks upon the record to all of those
people who have spoken and to cur court reporter for
bearing with us during this long morning.

And with that I'1l1 declare the public hearing
closed; but I'll state for the record that we will
receive comments at the Attorney General's Consumer

Protection Division, 812 Quarrier street, Sixth
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Floor flcor, until 5:00 a'clock the close of
business tomorrow.

Any comments, gquestions?

Thank you. This hearing 1is concluded.,

AND at 1:42 p.m., these were all the proceedings
had and reported upon this matter.

-0-
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1 STATE OF WEST VIRGINIA

2 |COUNTY OF KANAWHA, To-wit:

4 I, Dwayne Price, a notary public within and for
5 | the county and state aforesaid, duly commissioned
& |and qualified, do hereby certify that the foregolng

7 |public hearing was duly taken by me and before me at

g8 |the time and place specified in the caption hereof.

w0

T do further certify that the maid hearing was
10 |reported by me in stenotype notes, that the same

11 |were accurately written out in full and reduced to
12 |typewriting, and that said transcript is a true

13 |record of the proceedings.

14 I do further certify that I am neither attorney

15 |or counsel for, not related to oOF employed by, any

16 |of the parties to this action, and further that I am

17 |not a relative or employee of any attorney or
18 |counsel employed by the parties hereto or

19 financially interested in this action.

20 My commission expires December 13, 1998.
21 Given under my hand this 13th day of August,
22 1994.
24 A LA
— 7
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Suite 1212 « Commerce Square » Charleston, WV 25301-1780 « (304) 343-8838

Thomas A. Winner
President and CEQ

August 9, 1994

Tom Rodd, Director
Consumer Protection Division
Office of the Attorney General
812 Quarrier Street
Charleston, WV 25301

Re:  Proposed Series No. 29, Title 114,
Legislative Rules Regarding Prevention
of Unfair or Deceptive Acts or Practices
by Private Proprietary Institutions

Dear Director Rodd:

The West Virginia Bankers Association represents commercial banks and
their parent companies within this State. In connection with that role, the West
Virginia Bankers Association monitors the legislative rule making process in order

to ascertain matters of issue to its constituents.

We appreciate this opportunity to submit comments in writing and
appreciate the consideration given to these comments by your office. With respect to
the proposed Series 29 pertaining to the prevention of unfair or deceptive acts or

practices by private proprietary institutions, the Association would like to comment

with respect to potential ambiguity which may exist within Section 4 of the proposed
Rule.
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Thomas Rodd, Director
August 9, 1994
Page 2

Section 4 pertains to financing standards and relates to loans made to
those students attending the institutions which are the subject of the proposed rule.
As the term "institution" is not defined within the regulation, the Association is
concerned that the use of the word within Section 4 could be construed to apply to
financial institutions. We believe that it is the intention of the Rule that Section 4
apply only to the "private proprietary educational institution" or "private vocational
institution," as those terms are defined within the proposed rule. If that is the
intention, we suggest that the defined terms be utilized within Section 4 in order to

eliminate a potential ambiguity about the word "institution.”

If it is the intention of Section 4 to regulate lenders, the Association
would object to the Rule as promulgated. Much of the information required would
be unavailable to the institution and this provision would impose obligations on

financial institutions which are inconsistent with its role as a third-party lender.

Again, thank you for your consideration of these comments. If you have

any questions regarding this information, please call me.

Very truly yours,

Honnss P

Thomas A. Winner

TAW/bal
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VALLEY TRAINING CENTERS

INCORPORATED

Gary D. Bettcher
President -

August 5, 1994

Mr. Tom Rodd, Director
Consumer Protection Division
812 Quarrier Street
Charleston, WV 25302

RE: 142-29
Dear Mr. Rodd:

As the owner of three private schools, all located in West Virginia, | have concern for the proposed rules
found in Title 142-29.

It is my understanding that these proposed regulations were precipitated by problems caused by out-of-
state correspondence schools. In reading these regulations, however, it appears that the bulk of these
regulations have major impact on in-state campus based proprietary schools.

Qur major concern is the confliction and redundancy of these reguiations to others by which we are
bound. The U.S. Department of Education, the West Virginia State College System and the various
accrediting commissions each have regulations regarding the Sections contained within 142-29. Many
new laws governing proprietary schools have been put into effect as a result of the U.S. Higher
Education Act of 1992.

We urge you not to place any additional burden on the already over regulated legitimate accredited
proprietary schools by not submitting these rules for legislative action. If the Attorney General feels
compelled to move forward, we request that strong consideration be made to exclude schools who are
accredited by a regional or national accrediting body.

Thank you for your consideration.

Sincerely, -

. Bettcher
GDB:bab
cc: Sonya Davis

Michael Callen

c\data\memaos\142-29

5527 River Bluff Drive, Minneapolis, Minnesota 55437 (612) 881-7276 * FAX 884-7462
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ISSUES WITH RESPECT TO TITLE 142, SERIES 29
LEGISLATIVE RULE PERTAINING TO
PREVENTION UNFAIR OR DECEPTIVE ACTS OR PRACTICES
BY PRIVATE PROPRIETARY INSTITUTIONS

Section 4, Financing Standards, deals with rules applicable to
institutions that "offer or participate in any type of financial aid." It appears from
the regulations that the use of the word “institution” intends to cover the obligations
of the private proprietary educational institution or private vocational institution.
The word "institution” is undefined in the regulations. Accordingly, when reading
Section 4, it is possible to construe the various requirements to apply to a
participating financial institution. It appears that the purpose of the regulation is
to impose the financing standards requirements on the proprietary institution and
not upon the financial institution. This should be clarified in the regulations either

by use of definitions or within Section 4.
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STATE OF WEST VIRGINIA
OFFICE OF THE ATTORMEY GENERAL

CHARLESTON 25305
DARRELL V. McGRAW. JR. (304) 558-2021

ATTORNEY GENERAL FAX (304) 558-0140

August 15, 1994

The Honorable Ken Hechler
Secretary of State

Building 1, Suite 157-K
Charleston, West virginia 25305

Dear Mr. Hechler:

Please accept this letter as my authorization for the filing
of the enclosed proposed legislative rules with the Secretary of
State's Office and the Legislative Rule Making Review Committee.
A public hearing was held on these rules on August 10, 1994,
Written comments were also received.

The enclosed proposed legislative rules to which my
authorization extends are:

(a) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Acts or Practices in Mobile Home Parks;

Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Acts or Practices in Advertising and Sales;

Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Acts or Practices in Landlord Transactions:

Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Motor Vehicle Repairs;

Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Motor Vehicle Sales:

Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Proprietary Institution;

Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Door-to-Door Sales.




Ken Hechler, Secretary of State
August 15, 1994
Page 2

Thank you for your cooperation.

Very truly vyours,
Darrell V. McGraw, Jr.

DVM/mgc
Enclosures




