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TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 28
i LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN MOTOR VEHICLE SALES

STATEMENT OF CIRCUMSTANCES

Consumer abuse in the sale of motor vehicles in West Virginia is regrettably
common. Passing off used rental cars as scmething else has been a major problem
in the State of West Virginia. The proposed rule would provide protection to the
consumer in motor vehicle sales, and guidance to the seller.




APPENDIX B

_ FISCAL NOTE FOR PROPOSED RULES . ,
Legisdlative Rule Pertaining Zo ine Prevention of Unfalr ox
Rule Title: Decentive Acts on Practice: {n iofon Venicle Sales

Type of Rule: _* Legislative Interpretive Procedural

Agency Oddice 04 The Atforney Genernl Consumer Protecticn Division

Address 8§17 QLL&Z"L{:M Sit-eaed, Xh Flooh

Charbaston, West Vitginia 25301

l. Effect of Proposed Rule Noit Appilicable

I ANNUAL FISCAL TEAR u
INCREASE

DECFRASE CURNrT T THEREAFTER
—————
s

ESTIMATED TOTAL $ 5 5 $
COosT

PERSONAL SERVICES
CURRENT EXPENSE

REPAIRS &
ALTERNATIONS

EQUIPMENT
OTHER

2. Explanation of above estimates:
No cost Zo State on Local government.

3. Objectives of these rules:  puymotion of Consumer Protection



Legislative Rule Pertaining Lo the Prevention of Unfaixr on

Rule Title:

Deceptive Acts or Practices 4n Moter Vehicfe Sales

4. Explanation of Overall Economic Impact of Prbposed Rule.

A. Economic Impact on State Government.
Wil promoze private adiudication of consumer issues, reducing butden
on sfale regulaiions.

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

wx;e,a’pnomoze: condumer congidence and assdist responsible businesses,
Seading zo fob ghowth.

c. Economic Impact on Citizens/Public at Large.

WLLE assdsi consumens and businesdes with certainty inm consumen Law,
promoting sustalnable and hesponsible business development.

Date: 6/30/94

Signature of Agency Head or Authorized Reprensentative
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DATE:

TO:

FRCM:

LEGISLATIVE RULE TITLE:

1.

Authorizing statute({=) citation

W.

August 15, 1994

LEGISLATIVE RULE-MAKRKING REVIEW COMMITTEE

Darrell V. McGraw, Attorney General
Building 1, Room E-26, Charleston, West Virginia 25303

Title 142 Series 28 Prevention of Unfair or Deceptive Acts or
Practices in Motor Vehicles Sales

Va., Code Section 464=-6-103; 46A-7-102(e)

a.

Date filed in State Register with Notice of Hearing

July 7, 1994

What other notice, including advertising, did you give
of the hearing?

Press release giving date of hearing and agency phone number

for additional information.

Date of Hearing(s) August 10, 1994

Attach 1list of persons who appeared at hearing,
comments received, amendments, reasons for amendments.

Attached <X No comments received

Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
(be exact)

August 15, 1994

Name and phone number{(s) o¢f agency person(s) to
contact for additional information:

Darrell V. McGraw, Jr., Attorney General

558-2021




If the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgaticn:

a, Give the date upen which ycu filed in the State
Register a notice of the time and place of a hearing
for the taking of evidence and a general descripticn
of the ilssues toc be decided.

N/A

b. Date of hearing:

. On what date did vyou f£ile in the State Register the
findings and determinations required together with the
reascns therefor?

d. Attach findings and determinations and reasons:

ttached




TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

- SERIES 28
LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN MOTOR VEHICLE SALES

BRIEF SUMMARY

The proposed Legislative Rule covers new and used vehicle sales and would
provide protection to consumers which is greatly needed. The proposed rule would
make it an unfair or deceptive act or practice for a motor vehicle dealer to represent
that a used car is a factory car when such is not the case, and for the dealer to fail
to provide the consumer with a signed contract. The rule would give the consumer
right to cancel the contract and receive a fulf refund, before he receives the contract
signed by an authorized dealer representative. The proposed ruie would also make
it an unfair or deceptive act or practice for the dealer to fail to honor any warranty,
obtain signatures frem consumers on contracts that are not fully completed when
it was signed, alter the odometer, mileage of the vehicle, fail to provide the
consumear with a description of the cars usage, and increasing the price of the motor
vehicle after accepting an order of purchase.

The proposed rule would also govern advertising and sales presentation
requirements, and would make it an unfair act or practice to refuse to sell goods and
services that have been advertised, and to fail to disclose to a consumer prior
conditions to the consumer if the seiler knew of those conditions. Those conditions
include bent, cracked, or twisted frame, engine or head crack, vehicle unable to pass
state inspection, damage to the transmission, vehicle flood damage, or differential
damage. The rule would also make it an unfair and deceptive act or practice to
engage in other general misleading advertisement. The proposed rule would also
make it an unfair or deceptive act or practice for the manufacturers to furnish
replacemeant parts pursuant to a warranty which are not of equal or superior quality
or which change the terms of the original guarantee.



TITLE 142 163) A5 15 -
LEGISLATIVE RULE e
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SERIES 28
LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN MOTOR VEHICLE SALES

§ 142-28-1. General
1.1 Rule Designation.--This rule is legislative

1.2 Scope.-- This legislative rule covers certain unfair or deceptive acts or
practices covering motor vehicle sales practices in West Virginia, its counties, and
all political subdivisions.

1.3  Authority.-- W. Va. Code § 46A-6-103 and West Virginia § 46A-7-
102(e).

1.4 Filing Date.--
1.6 Effective Date.-- -
1.6 Repeal of Former Ruie.-- Not applicable

1.7 Penalties.-- Except as otherwise indicated, a viclation of this rule
constitutes a violation of Article 6 of the West Virginia Consumer Credit and
Protection Act, W. Va. Code § 46A-6-101 et seq.

1.8 Construction.-- This rule shzall be liberally construed to effectuate the
purposes of the West Virginia Consumar Credit and Protection Act, W. Va. § 468A-

1 et seq.

1.9  Severability.-- If, for any reason, any section, subsection, sentence,
clause, phrase, or provision of this rule ¢r the application thereof to any person or
circumstance is hald uncenstitutional or invalid, such unconstitutionality or invalidity
shall not affect other sections, subsections, sentences, clauses, phrases, or provision
or its application to any other person or circumstance, and to this end each and
every section, subsection, sentence, clause, phrase, or provision of this rule is
hereby declared severable.

§ 142-28-2. Definitions

2.1 "Advertisement"” means the publication, dissemination or circulation of any
matter, oral or written, including labeling, which tends to induce, directly or
indirectly, any person to enter into any obligation, sign any contract, or acquire any
title or interest in any goods or services and includes any word device to disguise
any form of business sclicitation by using such terms as "renewal!," "invoice," "bill,"
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"statement” or "reminder,” to create an impression of existing obligation when there
is none, or other lenguage to mislead any person in relation to any sought-after
commercial transaction. )

2.2 "Consumer” means any natural person to whom z sale is made in a
consumer transaction, ' ’

2.3 "Consumer transaction” means z sale to & natural person or persons for
a personal, family, household or agricultural purposs.

2.4 "Dealer” means any person or business which salls or offers for sale a used
vehicle after selling or offering for sale five (B) or more used vehicles in the previous
twelve months, but does not include a bank or financial institution, a business selling
a used vehicle to an employee of that business, or a lessor selling a leased vehicle
by or to that vehicle’s lessee or to an employee of the lessee,

2.5 . "Implied warranty" means an implied warranty arising under State law in
connection with the sale by a dealer of a new or used vehicle.

2.6 "Merchantable” means in addition to the gualities prescribed in section
three hundred fourteen [§ 46-2-314], article two, chapter forty-six of this code, that
the goods confirm in all material respects to applicable state and federal statutes and
reguiations establishing standards of quality and safety of goods and, in the case of
goods with mechanical, electrical or thermal components, that the goods are in good
working order and wiil operate properly in normal usage for a reasonable period of
time. The evaluation of the reasonableness of the period of time shall include a
consideration of the price paid for the vehicle. The terms of any matrix promulgated
pursuant tc 5.11.4 of these regulations are incorporated by reference.

2.7 "Service contract” means a coniract in writing for any period of time or
any specific mileage to refund, repair, replace, or maintain a used vehicle and
provided at an exira charge beyond the price of the vehicle.

2.8 "Used vehicle" means all motor vehicles, except motorcycles, of a type
required to be registered under the provisions of Chapter 17A of the West Virginia
Code which have been registered or titled, in this or any other state or jurisdiction,

2.2 "Vehicle" or "motor vehicle™ means any motorized vehicle, other than
a motorcycle, with a gross vehicle weight rating (GVWR) of less than 8500 Ibs., and
a frontal area of less than 46 sqg. fr.

2.10 "Warranty" means express and implied warranties described in sections
three hundred thirteen, three hundred fourteen and three hundred fifteen {§8 46-2-
313 to 486-2-315], article two section forty-six of the code and the express or
actions of a dealer which assures the consumer that the goods have described
quelities or will perform in a described manner.

§ 142-28-3. General Duties of a Used Vehicle Dealer: Definitions
3.1 It is an unfair and deceptive act or practice for any used vehicle dealer,
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when that dealer sells or offers for sale a used vehicle:;
3.1.17  To misrepresent the mechanical condition of a used vehicle.

3.1.2 To misrepresent the terms of any warranty offered in connection
with the sale of a used vehicle.

3.2 ltis an unfair and deceptive act or practice for any used vehicle dealer,
when that dealer sells or offers for sale a used vehicle:

3.2.1 To fail to disclose, prior to sale, that a used vehicle is sold with
an implied warranty, and the duties thereunder.

3.2.2 To fail to make available, prior to sale, the terms of any written
warranty offered by the dealer in connection with the sale of a used vehicle.

§ 142-28-4. Used Vehicle Sales - Window Form

4.1 General duty. Before offering a used vehicle for sale to consumers the -
dealer must prepare, fill in as applicable and display on that vehicle a "Buyers Guide"
as reqguired by 18 C.F.R. Part 455, .

4.2 The dealer must give the buyer of a used vehicle sold a complete copy
of the window form centaining all of the disclosures required and reflecting the
warranty coverage provided by the dealer,

4.3 The information on the final version of the window form is incorporated
into the contract for sale for each used vehicle sold to a consumer. Information on
the window form overrides any contrary provisions in the contract of sale. To inform
the consumer of these facts, the dealer must include the following language in each
consumer contract of sale:

The information you see on the window form for this vehicle is part of this
contract. Information on the form overrides any contrary provisions in the contract
of sale,

4.4 Contrary statements. The dealer may not make any statements, oral or
written, or take other actions which ziter or contradict the disclosures required. The
dealer may negotiate over warranty coverage, as long as the final warranty terms are
identified in the contract of sale and summarized on the copy of the window form
given to the buyer.

§ 142-28-5 General Duties In All Vehicle Sales

It shall be an unfair and deceptive act or practice for a motor vehicle dealer
o : : ) ' '

5.1 Represent either directly or indirectly that certain motor vehicles
advertised or sold by dealers are "factory executive,” "factory official," "factory
program”, "executive vehicles," words of like, import, or words other than "used
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rental car” if the vehicle is known to have been or reasonably should te known to
have been used as a rental car, unless priocr to the sale, the dealer conspicuously
discioses to the consumer in writing that the vehicle is a used rental car, and the
consumer afﬁrmativefy by his signature on such written disclosure acknowledges
such disclosures in writing prior to the sale, and a copy of such signed disclosure is
given to the consumer. The Attorney General may approve forms to be used for
such disclosure.

5.2 Represent either directly or indirectly that certain motor vehicies
advertised or sold by the dealer are "demonstrators” or "demos" unless such vehicles
have been driven by prospective consumers or employees of that or another
dealership selling the vehicles.

5.3 Fail to prepare a written contract for the sale of a motor vehicle and
falling to provide the consumer with a copy of the same at the time the consumer
signs the contract.

5.4 Use contracts forms, agreements, receipts, or inveoices in connection
with the sale of a motor vehicle which do not taken together contain the fellowing:

5.4.1 The nams and address of the dealer and consumer,

5.4.2 The make, model, year, and vehicle identification number of the
vehicle purchased and the trade-in vehicle if any.

5.4.3 A description of the purchased vehicle as either new or used and
if used, a brief description of its prior usage known to the dezler, such as
"executive,” "demonstrator,” "reconstructed,” "used rental”, or any other prior
usage which is required to be noted on a Certificate of Title or which appears on the

title of any state through which the dealer has acqui red OWﬂEI’Shlp The Attorney
General may approve forms for such disclosure.

5.4.4 The total contract price, including an itemized list of all charges
for any repair, service, dealer-instailed optional accessories, and documentary
preparation which are not included in the purchase price.

5.4.5 A list of all conditions precedeant to the dezler’s acceptance of
the contract set forth in a clear and conspicuous manner as well as a statemeant that
the purchaser may cancel the coniract at any timsg until the conditions are met; for
example, if the contract must be signed by an authorized dealer representative, the
decument shall state, in & form, substantially as follows:

This contract is not binding upon either the dealer or the purchaser until
signed by an authorized dealer representative.

YOU, THE BUYER, MAY CANCEL THIS CONTRACT AND RECEIVE A FULL
REFUND ANY TIME BEFORE RECEIPT OF A COPY OF THIS CONTRACT SIGNED
BY AN AUTHORIZED DEALER REPRESENTATIVE BY GIVING WRITTEN NOTICE OF
CANCELLATION TO DEALER.

5.4.6 A brief statement of any express warranty, such as
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"Manufacturer's limited warranty" or "Our own 90-day full warranty,” and the place
where a full copy of the written warranty may be obtained.

5.5 Fail to provide a consumer, an exact copy of each document required by
law to be provided including, but not limited to the agreement of sale, installment
sales contract, odometer statement, and warranty and any other document in which
legal obligations ar imposed on the buyer.

5.6 Use in any motor vehicle purchase contract & liquidated damage clause
or any similar clause which requires the forfeiture of a consumer’s deposit or security
when the consumer cancels or breaches the contract unless: the clause contains a
specific dollar amount or item to be retained by the dealer; the clause is clear and
conspicuous; the consumer assents to such clause by initialing the same; and the
clause is not otherwise unlawful.

5.7 Represent that a motor vehicle offered for sale can or will be delivered
on or about & certain date or within & specific period when the dealer knows or
should know that the vehicle cannot be delivered by or within the time specified or
when the dealer has no information on which to base such a representation.

5.8 Fail to refund the full amount of & consumer’s deposit promptly when:

5.8.1 The consumer cancels the contract prior to its acceptance by
an authorized dealer representative.

5.8.2 The contract is conditioned upon the consumer obtaining financing
of his choice and the consumer cannot obtain such financing after exerting
reasonable efforts to do so.

5.8.3 The dealer doas not accept the contract.

5.8.4 The dezaler fails to deliver to the purchaser a motor vehicle which
conforms to the terms of the contract.

5.8.5 The consumer cancels the contract because the dealer fails 1o
deliver the motor vehicle within the time specified in the contract or, If no time
period is specified, within eight weeks after the date of the contract unless the delay
is caused by acts beyond the control cf the dealer or the manufacturer.

5.9 Increase the contract price of a motor vehicle after the contract nas been
accepted by the dealer or the authorized dealer representative unless the increase is
due to the passage of a law or regulation of the United States or the State which

requires the addition of new equipment to certain vehicles; changes transportation
costs or existing tax rates; or, in the case of foreign-made vehicles, is due to a
revaluation of the United States dollar vis-a-vis the currency of the country of
manufacturer.

5.10 Reappraise the value of a trade-in vehicle unless the dealer can
establish that the vehicle has suffered damage or serious mechanical deterioration
since the date of the valuation but prior to its delfivery to the dealer, or uniess parts
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or accesscries, or both, including tires, have been remcoved or replaced with parts or
accessories of inferior guality.

5.11 Attempt to exclude the implied warranties of merchantability or fitness
for & particular purpose in the sale of a motor vehicle purchased primarily for
personal, family, agricultural, or household purposes.

5.11.1 A merchant shall not refer to an express warranty in such &
way S0 as to suggest that an express warranty is the only warranty applicable to a
transaction. o

5.11.2 A merchant shall not provide for a iimited express warranty and
apply it in such a way as to fail to honor an implied warranty.

5.11.3 A merchant shall not fail to inform a consumer of the terms of
any matrix rule issued pursuant to 5.11.4 of these reguiations.

5.11.4 The Attorney General shall after consultation with industry and
consumers, and consideration of similar matrices used adoptad by other states issue
a mileage/price matrix, setting forth reascnable conditions which shall establish the
terms of a rebuttable presumption of compliance with the implied warranty of
merchantability in used cars sales.

5.12 Fail to forward to the preper agency all amounts and forms tendered
by a consumer, such as sales tax and transfer and registration fees, within the time
prescribed by law.

5.13 Represent the previous usage or status of a motor vehicle to be
something that, in fact, it was not, unless the dealer has information regarding the
history of the vehicle to support the representations; or suppress or omit a materia!
fact known to the dealer.

5.14 Represent the quality of care, regularity of servicing or general condition
of any motor vehicle, unless the dealer has reasonable reliable information regarding
the history of the vehicle to support the representations; or suppress or omit a
material fact known to the dealer.

5.15 Represent either orally or in writing that & particular motor vehicle has
not sustained structural or substantial skin damage unless such statemant is made
in good faith and unless such vehicle has been inspectad in a reasonable fashion by
the dealer, his agent or representative in an attempt to determine whether or not
such a vehicle has incurred such damage in the past.

.16  Sell & motor vehicle without fully and conspicuously disclosing in
writing at or before the consummation of sale any warranty or guaraniee terms,
obligations and conditions that the dealer or manufacturer has given to the buyer of
the motor vehicle, when the same are known tc the dealer in the case of a
manufacturer's warranty. [f the express warranty obligations are to be shared by
both the dealer and the buyer, then the method of determining the percentage of
monetary repair costs to be assumed by both parties shall alsc be disclosed.
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5.17 Provide an express or implied warranty and fail to honor such warranty.

5.18 Misrepresent warranty coverage, appiication, pericd, any warranty
transfer cost to the consumer, or conditions which are given by the dealer, factory
or other party.

5.19 Obtain signatures from consumers on ccontracts which are not fully
compieted at the time signed or which misrepresent the negotiations and agreement
between the consumer and the dealer.

5.20 Require or accept ‘a deposit from a prgspective consumer prior to
entering into a mutually binding valid contract for the purchase and sale of a motor
vehicle unless the consumer is given a written receipt which states how long the
dealer will hold the motor vehicle from other szale, the amount of the deposit, and
clearly and conspicuously states whether the deposit is refundable or non-refundable
and upon what conditions.

5.21 Add to the cash price of a motor vehicle, any fee or charge other than
those authorized by law. All fees or charges added to the cash price must be fully
disclosed to consumers in all mutuelly binding valid contracts concerning the motor
vehicle’s selling price. , I

5.22 Alter or change the odometer mileage of the motor vehicle in violation
of state or federal law.

5.23 Sell a motor vehicie without disclosing in writing t¢ the consumer the
actual year and model of the motor vehicle, the VIN, manufacturar, description
"new” or "used" and a brief description cf its prior usage, such as "demonstrator,”
"rental car” or "reconstructed.”

.24 Increase the price of the motor vehicie after having accepted an order
of purchase or a contract from a consumer not withstanding subsecguent receipt of
an officlal price change notification. The price of a motor vehicle may be increased
after having accepted an order of purchase or a contract of a consumer where a
trade-in vehicle is reappraised if it subsequently suffered damage, or parts or
accessories have been removed, the price increase is causad by the addition of new
equipment as required by state or federal law, the price increase is caused by the
reevaluation of the U.S. dollar by the U.S. government in the case of foreign made
vehicles, or the price increase is caused by state or federal tax rate changes.

5.25 Advertise the price of a mctor vehicle unless the vehicle is identified as
1o year, make, madel, and the commonly accepted trade, brand, or style name. In
addition, the advertised price must include all fees or charges which the consumer
must pay for the vehicle; including but not limited to, "freight” or "destination
charge," "dealer preparation,” and "undercoating,” or "rust-proofing.” State and local
taxes, trade-in credits, tags, registration and title fees, unless otherwise required by
local law or standard, need not be disclosed in the advertisement, but the nature
of all such charges which are not included in the advertised price must be disclosed
in the advertisement.




5.26 Charge a consumer money for any pre-delivery service required by the
manufacturer, distributcr or impoerter, to the extent the motor vehicle dealer is
reimbursed by the manufacturer, distributor or importer.

5.27 Charge & consumer money for any pre-delivery service without having
printed on &all documents which include & line item for said pre-delivery service, the
following disclosure: "This charge represents cost and profit to the seller/dealer for
items such as inspecting, cleaning and adjusting new and used vehicles and
preparing decuments related to the sale."

5.28 Where the motor vehicle under consideration by a prospective consumer
is available for physical inspection by the purchaser, the motor vehicle dealer may
attach a conspicuous sticker to the window of a motor vehicle specifying any charge
for pre-delivery services for that mector vehicle and describing said charge as pre-
delivery services, delivery and handling, dealer preparation, or words of similar
import, along with the motor vehicles dezler’s charge for each dealer installed option
and & total price line.

5.29 if the motor vehicle dealer discloses the pre-delivery service charge in
the manner set forth in paragraph 5.28, the motor vehicle dealer shall not charge or
set forth an itemized separate or additional charge for pre-delivery sarvice charge on
any sales documents.

5.30 Fail to disclose prior to sale the following conditions to a prospective
purchaser if the dealer knows or should reasonably know, based upon information
possessed by the dealer, that such conditions exist in the motor vehicle:

5.30.1 Frame bent, cracked, or twisted.

5.30.2 Engine block or head cracked.

5.20.3 Vehicle unable to pass siate inspaction.

5.30.4 Trensmission damaged, defective, or so deteriorated as to
require replacement.

5.30.5 Vehicle flcod damaged.

5.30.6 Differential damaged, defective, or so deteriorated as 1o

require replacement.
5.30.7 Any other condition which substantially reduces the utility,
safety, or value of the vehicle.

& 142-28-6. ADVERTISING AND SALES PRESENTATION REQUIREMENTS.

With respect to any advertisement or sales presentation offering or making
available for sale a motor vehicle or maintenance service or repair on a new or used
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motor vehicle, the following will be considered unfair and deceptive acts or practices:

G.1 The fallure or refusal to sell a motor vehicle or any other goods or
services In accordance with any terms or conditions, including price or warranty,
which a dealer has advertised or otherwise represented unless said failure is caused
by circumstance’s beyond the dealer’'s contro! and the advertisement or
representaticn was made in good faith.

6.2 The advertising by a motor vehicie dealer of a motor vehicle for sale at
a specified price if such price does not include all equipment with which such models
of motor vehicles are minimally equipped by the manufacturer unless the
advertisement clearly and conspicuously discloses that such equipment is not
included in the advertised price.

6.3 The advertising by a dealer of a price reduction in the cost of motor
vehicles or motor vehicle maintenance or repair services for which the manufacturer,
dealer, or shop in whose name the advertisement is placed does not maintain records
necessary to establish the usual selling price of the motor vehicles , goods, or
services upon which the price reduction is advertised. Such records shal! be
maintained for a pericd of 60 days following the termination of the offer and shall
be made avallable for inspection upon demand by the Attorney General during
business hours. The failure of the dealer to substantiate the usual salling price
through documentation shall constitute a presumption that the price reduction
advertisement was not predicated upon a reduction from the usual selling price and
that the claimed reduction was neither substantial nor bona fide as required by this
section, B o

6.4 The advertising by a motor vehicle dealer of a specific motor vehicle
offered for sale where no advertised vehicle is in the stock of the advertiser on the
date of placing the advertisement unless such advertisement states "Not in Stock"
or "Order Yours Now" or other phrases of similar import which will clearly indicate
that such vehicles are not avellable for immediate delivery.

6.5 The advertising by a dealer of a sale or promotion in connection with the
sale of a motor vehicle or motor vehicle maintenance or repair services unless the
advertisement clearly and conspicuously discloses the expiration date, if any, and
any other conditions of such sale and promotion, including but not limited to whether
the supply of vehicles or other sale goods is limited and, if sc, in what manner.

6.6 The advertising by & motor vehicle dealer of a motor vehicle for sale at
a price or price comparison which represents less than the total cash price to be paid
by a retail purchaser unless the advertisement clearly and conspicuously discloses
that such & price is offered with reference to a trade-in or other method of price
reduction and discloses the amount of such allowance. A set-off, discount, trade-in
allowance, or other such price reduction shall be shown as a specific dollar reduction
from the advertised price required in this paragraph and shall be incerporated with
the advertised price,
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6.7 The advertising by a motor vehicle dealar of the price which shall be paid
by such dealer for trade-in vehicles unless the price of the motor vehicles offered for
sale frcm such dealer 10 the owner of each trade-in vehicle Is within the range of
prices at which the dealer usually sells such vehicles and is not increased because
of the amount offered for the trade-in vehicle.

6.8 The advertising by a motor vehicle dealer of a speacific price 1¢ be paid
by such dealer for trade-in vehicles unless either the advertised price will be paid for
all trade-in vehicles, regardiess of their condition or age or unless the advertisement
clearly and conspicuously discloses any conditions which trade-in vehicles must meet
before such price will be paid.

6.9 The advertising by a motor vehicle dealer that a range of prices, such as,
"up to $700" or "as much as $700," will be peid by such dealer for trade-in vehicles
unless ihe advertisement clearly and conspicucusly discloses the criteria which the
dealer will use to determing the amount to be paid for a particular vehicle,

6.10 The advertising or presenting for szle by a motor vehicle manufacturer,
dealer, or repair shop in which a warranty or guaranty is referred to or offerad unless
the manufacturer, deatler, or repair shop complies with all requirements of 15 U.S.C.
§§ 2301 -16 C.F.R. §§8 700 - 703.

€.1T1 The use in'an sdvertisement or sales presentation by a dealer of the
term "satisfaction guaranteed ar your money back,” "free ftrial period," or other
similar phrases when the advertiser or dealer does not intend to promptly make a full
refund within a reascnable pericd of time, not tc be less than five days. Any
conditions aor {imitations of such cffer must be clearly and conspicuously disclosed
at the time of making the offer.

§ 142-28-7. GENERAL PROVISIONS - MANUFACTURER.

With respect to any manufacturer, the following shall be considered unfair
and deceptive acts or practices:

7.1 The furnishing of repiacement parts or equipment for motor vehicles
pursuant to the terms of a warranty or guarantee which are not of equal or superior
quality or which change the terms of the original warranty or guaraniee.

7.2 Failing to furnish to its dealers price lists or change notices for motor
vehicles, optionai equipment, accessories, and transportation or destination charges
on which dealers may rely in executing contracis with purchasers.

7.3 To increase prices of mctor vehicles which the dealer had ordered for
private retail consumers prior to the dezaler’s receipt of the written official price
increase notification. A sales contract signed by a private retail consumer shall
constitute evidence of each such order.

7.4 Substituting for identified specified equipment any other equipment
unless the purchaser is immediately notified in writing of the proposed substitution

10




and is given the opportunity to rescind the purchase agreement within five days of
notification of such substitution.

7.5 Failing to cancel upon request a purchase order and to refund to the
dealer all monies received when unable to deliver a motor vehicle as ordered within
eight weeks of the date of the purchase order: unless the purchase order specifies
a longer time period for delivery; unless the dealer was notified, prior to the date of
the purchase order, of a longer delivery period; or unless the delay is caused by acts
beyond the control of the manufacturer, or the purchaser has executaed a separate
written waiver of the cancellation rights,

§ 142-28-8. REMEDIES

In the event of & violation of this Rule by person subject to its provisions, the
Attorney General may bring & civil acticn to restrain any such violation, including an
application Tor temporary relief pending final determination of the proceedings, and
for other appropriate relief, including restitution for affected consumers and the costs
and expenses Incurred in the investigation and prosecution of such action.

In addition to an application for injunctive remedies and other appropriate
relief, as aforesaid, the Attorney General may also bring a civil action for the willful
violation of this Rule, and if the court finds that a person has engaged in a course
of willful and repeated violations of this Rule or any other applicable provisions of the
West Virginia Consumer Credit and Protection Act, W. Va. Code 46A-1-101 et seq.,
it may assess a civil penaity of no more than five thousand dollars for each such
violation. The Attorney General may also take such administrative and other action
authorized by law and regulation.

11
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LIST OF PERSONS WHO ATTENDED PUBLIC HEARING
ON PROPOSED LEGISLATIVE RULES TITLE 142 SERIES 23-30

Richard Gallagher
Bill Minsker

Jack Albert

Bill Gossett
James Rice

Alvin McCorkle
A.L. McCorkle, [V
Pat Hose

Melody Douglas

Gary C. Porter, Jr.

Neal Walters
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Roy Stricklen
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16.
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20.
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28.
29,
30.

Joe Doughton
Alonzo Johnson
Tom Winner
Debbie Sink
Bonnie Harold
S. D. McClure
J. D. Stricklen
David Yoder
Brad Sorrells
Norman Geogel
Leff Moore
Lester Claudill
David McMahon
Nelson Robinson
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SUMMARY OF WRITTEN COMMENTS TO PROPOSED LEGISLATIVE
RULE TITLE 142 SERIES 28
PERTAINING TO THE UNFAIR AND DECEPTIVE ACTS OR PRACTICES
iN MOTOR VEHICLE SALES

2.6 © One commenter stated that the woerds "normezal usage for a
reasonable” pericd cf time are vague and will result in litigation.

2.8 Ona commentar stated that the definition of "used vehicle" should
be eliminated or amended to be consistent with other definitions provided in W, Va,
Code § 17A and 46A-6A-3a. The commenter alsc stated that this provision failed
1o recognize that the employees ¢f a dealership may drive a wvehicle as a
demonstrator, which should not result in @ car being deemed as being used.

3.2.2 One commenter stated that this provision shouid be eliminated
because a dealership has no way to determine when & vehicle has a written
warranty.

4.2 .One commenter stated that this provision should be eliminated
because it is not required by federal law.

4.3 One commenter stated that the word "conspicuously” should be
ornitted because it is vague and will result In litigaticn. Commenter also stated that
any disclosure should be required to be piaced in @ print of a cértain size.

5.1 One commenter stated that the word "exclusively™ should be
eliminated because the dealer has no way of knowing if the vehicle has been used
exclusively for a particular purpose. Commenter stated that 2 "geod faith" standard
should be used.

5.2 _One commenter stated that the language should be amended 10
include the fact that the demonstrator vehicles may be driven by employees of a
dealership.

5.2.2 Cne commenter stated that the word "clearly" is vague and will

result in litigation.




5.2.2.3 One cemmenter stated that this language should be amended
because & dealer has no way of knowing the prier usage of a vehicle. The
commenter stated that a good faith basis should be used.

5.2.3 T ___ One commenter stated that it should be clear that this section
does not apply to documentary fees.

h.2.4 One commenter stated that the words "clear" and
"conspicuously” should be eliminated because they are vague and could result in
litigation. Commenter stated that the requirements are unnecessary because the
provision requires the consumer to initial the relevant language.

5.2.0 Cne commenter stated that the provision should be changed to
add a good faith standard in predicting the delivery date of a vehicle.

5.2.6.2 . One commenter stated that the language "of his choice” should
be eliminated because it renders the obligation of the parties under the purchase
agreement meaningless.

5.2.6.5 -Cne commenter stated that the eight-week time period should
be eliminated because the dezler has no control over the time frame in which the
manufacturer delivers & vehicle. Commenter further stated that the language "and
the manufacturer” should be eliminated.

5.3 One commenter stated that the language in this section internally
is inconsistent. Commenter further stated that there should be a good faith
standard.

5.4 One commenter stated that this provision should be amended to
include a good faith standard.

5.8 One commenter agreed with the good faith test. However, the
commenter stated that provisions should be amended if it requires a perfect
knowledge about structural or substantial skin damage.




5.6 Commenter stated that the words "normal usage” and "reasonable
time" sheuld be eliminated because they are vague and would result in litigation.

£.9 " One commenter stated that this section should be eliminated as
the written documensts reguired would be ignored based on a subjective belief of &

party.

5.10 QOne commenter stated that the words ‘"clearly" and
"conspicuousiy” should be eliminated because they ara vague and would result in
litigation. '

5.11 One commenter siated that this section should be eliminated
because it is vague and inconsistent with W. Va. Ccde § 48A-3-108.

5.14 Orne commenter stated that language should be amended to
reflect a gocd faith standard. Commenter alsc stated that the language should be
changed 1o the extent that the dealer is held accountable when a manufacturer
changes the price of a vehicle without regard to a dealer’s wishes.

5.18 One commenter stated that the language should be amended 10
add the language "trade-in credit” in the seventh line down after the word "taxes."

5.17 " One commenter stated that this provision should be eliminated
because it is inconsistent with the spirit and letter of W, Va. Code & 486A-6-101.

8. One commenter staied that this entire section should bz included
in Series 25.
6.1 One commenter stated that nortions of the language are vague

and not relevant to the sale of automeobiles, and should be eliminated.

8.3.2 One commentear stated that this provision should be eliminated.




6.3.3 Cne commenter stated that this language should te eliminated
because it is inconsistent with the spirit and letter with W. Va. Ccde § 48A-6-101.

6.3.5 One commenter stated that language is vague and should be
amended because it could subject the dealer 1o liability if the consumer changed
his/or har mind.

6.3.7 One commenter stated that this language should be amended
because it is vague and inconsistent with the spirit and letter of W. Va. Code § 46A-
€-101.

0.5 - One commenter stated that this section is unnecessary as terms
set forth are already covered by warranty law. Commenter stated that this section
should include a good faith standard.

€.6 .One ccmmenter stated that this section shouid inciude a good
faith test.
8.8 One commenter stated that this section should be eliminated as

it is Inconsistent with the spirit and the letter of W. Va. Code § 48A-6-101.

6.9 Cne commenter stated that the words "clearly" and
"consplicuously" are vague and would result in litigation.

6.13 One commenter stated that this section is vague and would result
in litigation.
8.14 - One commenter stated that this section should be eliminated as

it would reguire substantial expense on the part of all dealerships as & result of
record keeping.

6.17 - €.12 One commenter stated that these provisions should be eliminatad
as they are not within the spirit and letter of W. Va. Code § 48A-8-1-101,
8.20 One commenter stated that the words "clearly” and "conspicuously”




are vague and would resuit In litigation.




SUMMARY OF ORAL COMMENTS
TO PROPOSED LEGISLATIVE RULES

Series 28: Legislative Rule Pertaining to_the Prevention of Unfalr Acts and Practices
in Motor Vehicie Sales : .

General support for the entire series was expressed by several witnesses.

One witness felt that the terms "nermal”, "reascnable" and "conspicuous”
were vague, subjective and would create neadiess litigation, and commented further
as follows:

Rule £.2.3: This decumentary fee is permitted by statute.

Rule 5.2.5: This reguires a control over the manufacturer that a dealer doasn’t
have. - B

Rule 5.2.9: This rule is vague.

Rule 8.3.3: This rule should be deleted.
Rule 6.5 This rule should be deleted.
Rule €.13 This rule should be deleted.

Rule 8.14 This rule creates burdensome record keeping requirements and
should be deleted,

One witness suggested that any new paperwork forms required by these
regulaticns be phased in over a two year period, with dealers being allowad to staple
conforming peperwork to existing forms until stocks of existing forms are
exhausted.




RESPONSE TO PUBLIC COMMENTS

TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

’ SERIES 28
LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN MOTQOR VEHICLE SALES

The Consumer Frotection Division of the Office of West Virginia Attorney
General has received written and crai comments on the above-styled proposad
legisiative rule.

The Consumer Protection Division has read and discussed every comment
submitted. In many instances, the Division has modified the proposed rule in
response to public comments. In others, the Division has concluded that the
proposed rule is both necessary to adequately protect consumers and is authorized
by pertinent provisions of the West Virginia Code.

The Division has concluded that all proposed Motor Vehicle Sales Rules will
be submitted to the legislature as proposed, except for he following rules:

Rule 2.6: The Rule will be changed by appending the words "The evaluation
of the reasonableness of the period of time shall include 2 consideration of the price
paid for the vehicle. The terms of any rule promuigated pursuant to 5.11.4 of these
regulations are incorperated by referance.

Rule 2.8: The Rule will be changed to read ""Used Vehicle" means all motor
vehicles, except motorcycles, of a type required to be registered under the provisions
of West Virginia Code Chapter 17A which have been sold and operated, or which
have been registered or titled, in this or any other state or jurisdiction.”

Ruie 3.2.2: The Rule will be changed by adding the phrase "by the dealer”
after the word "offered.”

Rule 4.2: The Rule will be changed to read "The dezler must give the buyer
of a used vehicle sold a complete copy of the window form containing all of the
disclosures required and refiecting the warranty coverage provided by the dealer.”

Rule 4.3: The Rule will be changed by deleting the first four words, and by
adding, after the phrase "of these facts,” the phrase "The dealer must,” and by
deleting the subseguent word "ceonspicuously.”

Rule 5.1: The Rule will be changed by adding, after the phrase "if the vehicle,"
the phrase "is known to have been or rezsonably should be known to have been”,
and by adding, after the phrase "used as such,” the words "unless prior to the sale,
the dealer conspicuously discleses to the customer in writing that the vehicle is a
used rental car, and the consumer affirmatively by his signature on such written
disclosure acknowledges such disclosure in writing prior to the sale, and a copy of
such signed disclosure In given to the consumer. The Attorney General may approve
forms to be used for such disclosure.”




Rule 5.2: The Rule will be changed by adding, after the phrase "by prospective
consumers" the phrase "or employees.”

Rule 5.4: The Rule will be changed t¢ read "Use centracts, forms, agreements,
receipts or invoicas in connection with the sale of a motor vehicle which do net,
taken together, contain the following:”

Bule 5.4.3: The Rule will be changed to require disclosure of a vehicie’s new
or used status "if known to the dealer,” and 1o allow forms for such disclosure to
be approved by the Attorney General,

Rule 5.5: The Rule will be changed by deleting the phrase "at no additional
charge"” and the iast sentence.

Rule 5.11: The Rule will be changed by the addition of Rules 5.11.1-4, which
limit a dealer’s ability to disclaim warranty coverage, and provide for the creation of
a mileage/price matrix with respect to implied warranty coverage.

Rules £.13 - 5.15: The Rules will be changed to require the disclosure only of
information reascnably and reliably kncwn 1o the dealer.

Rule 5.18: The Rule will be changed by adding, after the phrase "buyer ¢f the
motor vehicle,” the phrase "when the same are known to or reasonably available to

the dealer in the case of a manufacturer's warranty.", and by deleting the last
sentence.

Rule 5.24: The Rule will be changed 1o end "in violation of state or federal

law,

Rule B.25: The Rule will be changed by adding, after the phrase "State and
local taxes,” the phrase "trade-in credits.”

Rules 5.30 & 5.31: The Rules will be changed to describe various known
serious vehicle defects requiring dealer disclosure.

Rule 6.1 - 6.3.7: The Ruies will be changed to more fully and specifically
dascribe prohibited practices in vehicle advertising and sales presentation practices.

Rule 6.4: The Rule will be changed to relieve dealers of responsibility when
circumstances are beyond their control.

Rule 6.5: The Rule wili be rewcrded and redesignated as Rule 5.30.
Ruies 6.6 - €.8: The Ruies will be deleted.
Rules 8.10 - 6.13: The Rules will be deleted.

Rule 7.5: The Rule will be changed to provide for 2 purchaser’s written waiver
of cancellation rights.

These changes are largely in response to changes requested by the regulated
community. Minor typographical and grammatical errors may also be corrected.




The Attorney General wishes to thank the members of the public who took the
time to study the proposed rule and comment on it.

These responses may not cover every change or respond to every comment.
The reascons for most substantive changes are self-explanatory in the language
changed or readily understood when read with the relevant oral znd written
comments on <he rule.” There are also typographical, grammatical and stylistic
changes.




i0

ii

12

13

14

15

18

17

18

19

20

21

22

23

24

CONSUMER PROTECTION REGULATIONS HEARING

Hearing held beginning at 9:19 a.m., on
August 10, 1994, in Reoom 105 of the Charleston Civic

Center, Charleston, West Virginia.

APPEARANCES: ATTORNEY GENERAL DARRELL V. McGRAW, JR.
TEOMAS W. RODD, Deputy Attorney General

ANDREW MATER, Asst. Attaorney General

ACCURATE REPORTING SERVICE, INC.




10

11

iz2

13

14

16

i6

17

18

19

20

21

22

23

24

MR. RODD: Good morning. We're

aboeut to begin. For a few remarks, the Honorable
Darrell Vv, McGraw, Jr., the Attorney General.
DARRELL McGRAW: Good morning.

I'm glad you were able to come. I'™m glad that
we're going to be able to hear from you with respect
to the regulations which have been prepared by the
task force that we designed to initiate the
promulgation of regulations which we are required
under the law to promulgate.

I must share with vou a secret in my heart of
hearts,. Indeed, I had a long conversation about
this very issue earlier today with relaticon to an
entirely different proposition than these
regulations.

In my heart of hearts I'm always concerned
about more regulations and more laws. For guite a
long time, even perhaps 20 vears, it has been that
the Attorney General's office is empowered to,
indirectly, to prcmulgate regulations in these
fields that we have chosen to address; and it has
&lso been that others have prcocbably shared the view
which I have, which is that, that it's possible for

regulations to Jjust ke piling on.
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I'm not here today to say that that is true
with respect to any particular or specific
regulation that we are addressing here, but I do
want vyou to know that in my heart of hearts that T
approach these things as a matter of duty directed
by the law to, to proceed; and it is a duty with
which I had some philosophical concern.

I was riding vesterday with a prominent person
familiar with the law who said that he had heard me
say many years agoe that there are already gquite
enocugh laws to address probably anvthing that we
want to talk about, and this was a long time ago.
And in my Jjudgment, things haven't c¢hanged quite a
lot since that day to this, except that there have
been more, always more.

So, we're here to address this, but we want to
doe this in a, in a way that responds to the needs of
the community in a way that strives to bring
fairness to all parties concerned in transactions
which these rules address, recoghnizing all the
while, recognizing all the while, that we live in a
society which requires to some degree the exercise
of individual responsibility by all people who

choose to participate in whatever function it is
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that the society allows engagement in,

aAnd so, I want to express to you my particular
heart-felt appreciation that vyvou've come here o
share your views o©f these things, recognizing all
the while that this 1s a part of the process which
will culminate in legislative approval of these
regulations finally.

And so, agaln, thank you for coming; and I an
depending upon vou to express your view with respect
to these regulations as we go forward in an effort
to promulgate fair and proper regulations.

Thank yvou very much.

MR. RODD: Thank vyvou, Judge
McGraw.

I'm Tom Rodd, the Director cof the Consumer
Protection & Antitrust Division of the Attorney
General's office, and this is the public hearing
that was anhounced in the State Register with
respect to the draft regulations filed with the
Secretary of State's office by the Divislon pursuant
to West Virginia law.

I have the sign-up sheets fcr the public
hearing:; and the first two sign-up sheets —-- which

seem to be the completed ones -- and I see that we
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have about 30 people who have indicated a desire to
speak.

As I said earlier, at the end of the speaking
of those folks who have sighed up we may have time
tc have other people speak, but that's not a
certainty. S0, 1If -- it's in the interest of anyone
who thinks that they might want to speak today to go
ahead and sign up on the sign-up sheet to be
guaranteed tinme.

I'm going to just take a second and consult
with my colleague, Andrew Maier, alsoc from the
office here, on the gquestion of time; and I'11 be
right back to make a few remarks about the time, and
then we'll begin with the first speaker.

(Short recess.)

MR. RODD: We have concluded that
at an appropriate time limit, which, gquite frankly,
we will be somewhat flexible in administering, is
five minutes for peoples' comments; and, of course,
we c<an accept written comments as well. If people
begin to go significantly over five minutes, we'll
indicate to them that they are at that point. If
they really want to deliver a 15- or 20-minute

speech, we may have to ask them to give their first
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five minutes and then fall back to the end of the

line and address whoever remains here at the end of

the procedure.

Mr. Maier is going to keep a watch on the time,
and he'll =-- I think he'll show pecople —- he'll show
folks when they have got a minute remaining of those
five minutes; but as I say, we'll be flexible,. This
is not a formal Jjudicial process or anvthing like
that.

Do I have any gquestions before we actually

begin toc hear from the witnesses?

LEFF MOORE: We have a process
guestion. Yocur notice of public hearing indicated
that you were not taking written comments, and you
limited the notice in the federal -- the State
Register to coral comments only. Was that an error

or am I to understand that you've changed the

procedure?

MR. RODD: Well, I have stated
that we will take written comments todavy. So, I
would --

LEFF MOORE: {Interposing) Is that

only today?

MR. RODD: The comment period will
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end today.

LEFF MOORE: Well, your notice to
the public¢ indicated that oral would only be
accepted. So, many of us did not prepare written
comments, iIn view of your notice to the public.

MR. RODD: I'm sorry, my
impression was that the notice to the public -- and
I haven't got that in front of me -- indicated that
there was a 30-day comment pericd following the
promulgation of the regulations, and In fact we have
been recelving written comments during the 30-day
standard comment period; that this hearing comes at
the end of that comment period,.

LEFF MOORE: I would urge you to
read the notice as it appeared IiIn the State Register
and on the front of the rules; and if I am wWrong in
that, in that note, in my interpretation of the
notice, then I'll stand <¢orrected, It's my ~-- the
way I read the notice is that there was a pubklic
hearing scheduled for today with oral comments only,
and that the box that indicated written comments was
not checked on that —-- the front of this rule. But
in view ¢f that, I would reguest that vou would

extend for at least 24 hours the opportunity to
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submit written comments --

MR. RODD: (Interposing) I will.

LEFF MOORE: (Continuing}) -- after
today's date.

MR. RODD: I will,

LEFF MOORE: Thank you.

MR. RODD: Your name, sir?

LEFF MOORE: My name is Leff
Moore.

MR. RODD: And is vyvour address on
the sign-up sheet, Mr. Moocre?

LEFF MOORE: Yes,

MR. RODD: Thank you for calling
that to my attention, Mr. Moore; and I apologize for
any inconvenience that that may have caused to
anyone else here,

TOM WINNER: Tom, Jjust procedure.
Are you goling tc take these series-by-series-by-
series or just lumping everything together or --

MR. RODD: {Interposing} No. I
was going to go in the order of the, of the sign-up
sheets.

Other guestions?

Okavy, we'll begin with Richard Gallagher from
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Clarksburg, West Virginia,.

RICHARD GALLAGHER: First, let me
thank Judge McGraw for the cpportunity to address
these regulationS as they have been proposed.

My name is Richard Gallagher,. I'm here on
behalf of the West Virginia Auiomobile & Truck
Dealers Assoclation,. I'11 try to be as brief as
possible.

First, I'd like to address the Series 27
regulations regarding motor vehicle repairs.

The 3.1 regulation limits the -- or reguires
cnly a $50 anticipated repalr before a written
repair order is reguired. In today's market $50
doesn't go very far, as I think we're all aware, We
would reqguest that this be increased to at least
$200.,

In that section also there is consent reguired
to be given by the consumer. We believe that in
this provision, as wWell in a nuamber of other
provisions, the consent language should be changed
to permit consent from the consumer or any adult
member of the consumer's immediate household,
because many times vou'll have a situation where the

consumer, if it's a husband at work, Is unable to be
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reached; and the spouse can call in and savy, "We
need this done" or "Yes, you have ocur approval toc do
that." Under these regulations that would not be
feasiblie or appropriate.

A& nunber of places through the regulations --
for instance, in Section 4.2.1, it reguires
conspicucus notice of language. That's a term which
is subject to different interpretations, a -
subjective term. We would reguest that any notice
reqguirements clearly state the language that's
reguired, as well as have 1t stated in the size
print that's regquired. That would eliminate the
subjective terms, because our concern is that the
more subjectivity that's involved in it, the more
difficult to comply with 1t, and the more it breeds
litigation.

The same type of language is used in Section
4.3.1, which we contend should be, should be
replaced.

In regard to 4.3.1, there is an alternative
form there that provides three alternatives, That's
something that'!s new,. We deon't think that's
anything that's reguired under the authority of

46A-86-101, but we ccoculd contend that alternative
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three should be amended so that it reads, "I do not
want an estimate, dash, Jjust fix my car," so that
people can understand what the point of that is.

Under the waiver language under Section 4.4.,1,
it permits a written revocation as long as the
person has four or more cars. Bgain, under 46A-6-01
(sic) we belief that that limitation is unnecessary
and should noit be there.

In regard to the charges provisions under
Section 4.5, the provision should be amended to
recognize that estimates for repairs at times can't
be made in advance, because some problems with
engines, for instance, vyou have to tear the engine
down to see what the problem is before vou can
prepare a meaningful estimate. Sc, that lahnguage
should be addressed to, to take care of that
problem,

Under the "Authorization to Proceed," the
primary concern is -- or one of the primary cohncerns
is the fact that only the consumer can give that
authorization,. That language should permit any
adult member of the consumer's immediate household
to provide authorization.

In regard tec Section 6.1, the "Return of
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Parts," that creates a number of problems,. We
believe that the provision should be amended to
reguire the consumer to request the parts, if they
would like that; or at least reguest an opportunity
te inspect the partis. The language as it's
currently drafted creates environmental problenms,
because some problems -- gsome parts that are removed
from vehicles could create environmental hazards;
and what that provides -- what that regulation
requires, that these parts be provided to the
consumer. 80, if that were to take place, the
consumer could be held responsible under a different
scenaric of facts. But the regulaticn needs to be
amended to address those problems.

In regard to invoicing, Section 7.1.1 through
7.1.5, to the extent the provision reguires labor to
be ltemized under warranty work, this reguest should
be eliminated because it serves no useful purpose.
This is, again, in regard toc warranty work,.

"Prohibited Practices," there's a typographical
error in 8.1 where it requires misrepresentation,
which of course is a, is a mistake; and that just
needs to be corrected,

8.1.8, the language is vague, needs to be
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addressed.

One of the problems through both this and the
section on sales is that there is -- there are
varving standards reguired. A "good faith basis" is
the standard that's required in seaveral of thesse
regulations. We believe the regulations should be
consistent in the standard of conduct that's
regquired,. That "good faith basis" reguirenment
should be inserted throughout the regulaticns, and I
don't have time to identify each and every
regulation where it's referenced, but that needs to
be addressed as well.

With regard tc Series 28, "Motcr Vehicle
Sales," there in 2.6 reference is made to the
vehicle in normal usage and for a reasonable time.
Again, those are subjective terms which result in
varying interpretations of what is normal, what is .
reasonable, That weuld breed litigation. We
contend that it would be much better and much fairer
for all concerned if there are specific limitations.
If they are to be imposed, they should be set forth
specifically so there can be no subject to
interpretation which would only breed litigatiaon.

As vou go through that section, again words
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such as "conspicuously"™ -- again, that's a
subjective term. If that's to be regquired, then the
language, we contend, should be stated, and it
should be regquired to a certain degree cf -- that --
the size of the print so, agaln, there is no
interpretation inveolved, and it's easier for all to,
to understand what the point is.

Section 5.2.3 relates to a document- -- to the
extent that relates to documantary fee, forbidding
that being charged, the statute is on point that it
permits that,. So, we contend to the extent it
contradicts the -- this regulation contradicts the
statute, that should be addressed and changed.

In regard to a number of regulations which,
which reguire the dealer to control the actions of
the manufacturer to be responsible for problems with
the manufacturer deliivering vehicles, we contend
that that's unfair to the dealer, because the dealer
has no authority to control the manufacturer, So,
that language should be amended.

Sections 5.9/5.10 include and involve vague
terms that again are subject to various
interpretations and will breed litigation. That

should be, that should be addressed so that it can
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be specifically understood what's required by these

regulations.

In regard to "Advertising And Sales

Presentation Requirements,” there are provisiocns
there again which are vague. 6.2.3 should be
eliminated. 6.3.2 forbids a consumer's question to

be answered if in fact the answer could reflect
negatively on the vehicle. 8¢, that should be
changed. That would prevent a customer's guestions
from being answered if it in any way would reflect
nhegatively on a vehicle.
Section 6.5 should be eliminated,
I'm almost finished, I Just ask yvou to bear
with me.
MR. RODD: Please take your time.
You're doing -- take vour time,
RICHARD GALLAGHER: Okay. Thank
you.
MR. RODD: Complete vour repcort.
RICHARD GALLAGHER: The Section
6.1.3, the language is too vague. It should bYe
egliminated. 5§.1.4, the language should be
eliminated in its entirety. It requires

substantially new reccrd-keeping purposes which have
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not been required in the past. There are a number
of regulations, jumping back to the repairs portion,
which reguire new language should be attached or
inserted on certain repair orders. That would
involve, in essence, throwing away substantial
amounts of forms that could be used, That wouid
cost the dealers a substantial amcunt of monevy,
depending on the circumstance.

We contend that there should be a phase-in
periocd for that sort of thing so that within a
24-month period those 0ld forms could be used up;
that until those forms are used up, the -- Auring
this phase-in pericd, the required language could
just be stapled onto the repair orders in order to
permit the ¢onsumer tc be advised of the new
regulation.

Beries 24, the "Repossegsion'" statute, others
willl address that. One section in particular is
troubling. It's 3.2.7 which forbids a vehicle to be
repossesed if 1t would result in an undue hardship.
Again, that's a subjective tern, subjective phrase.
That will result in, I would anticipate, a great
deal of litigation, because there's nc specific

guidelines set, and the‘subjectivity of that will
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invite litigation. We contend that that's not the
purpose of these regulations, and that can be
avoided,

There are a number of comments. We also intend
to file scme written follow-up comments because our
time has been limited here, as by necessity, because
of the number of folks here, but we do appreciate
the opporftunity toc address you. Thank ¥vou,

MR. RODD: Thank vyou,

Mr. Gallagher.

The second speaker is Bill Minsker from
Buckhannon.

MR. MINSKER: Because Rick pretty
much covered evervthing that we had, I'm going to
waive ry time, Mr. Speaker.

MR. RODD: Thank you very much,
Mr, Minsker,

The third person signed up is Jack Albert of
Belle.

JACK ALBERT: I alsce thank vou far
the copportunity to speak regarding these proposed
regulations.

My name 1is Jack Albert, but I'm here to speak

as a volunteer on behalf of the West Virginia State

ACCURATE REPORTING SERVICE, INC.




10

11

12

13

14

i5

16

17

i8

19

20

21

22

23

24

18

Legislative Committee of the American Asscociation of
Retired Persons.

I wish to speak in favor of the proposed new
Consumer Protection regulations, Legislative Rules
Series 23 through 30, Title 142, My statenment is
regarding the general intent, nct any specific item
in the regulations.

The AARP has over 262,470 members in the state
of West Virginia.

DARRELL McGRAW: How many?

JACK ALBERT: 226,470, Almost 50
percent of the pecople over 50 vears of age in West
Virginia belong to AARP,. Consumer Protection
regulations are especially Iimportant to the aging
population of West Virginia. According to the
U. 8. Census Bureau, West Virginia ranks third in
the nation with a population between the ages of &5
and 74.

The state ranks tenth with the population of 75
and over. This 75-and-over age group makes up 6 1/2
percent of the total population of West Virginia.
So, we'lre talking about over a 117,230 people who
are primary targets of those who are inveolved in

unfair and deceptive practices,
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The position of the AARP regarding unfair or
deceptive acts cor practices statutes 1s that they
are among the most effective tools to fight consumer
fraud and abuse at the state level. These statutes
provide effective remedies for consumers, encoutrage
merchants to resolve disputes fairly, and they —-- it
deters misconduct,

The AARP believes that states should enact
statutes that, one, prohibit unfair and deceptive
practices in trade and commerce and, two, give the
state enfocrcement and regulatory auvuthority.

Therefore, we urge that the West Virginia State
Legislature to approve these legislative rules,
Title 142, Series 23 through 30 inclusive, as
coutline by the office of Attorney General cof West
Virginia.

Thank vou very much.

MR. RODD: Thank vou, Mr. Albert.

The next person signed up is Bill Gossett from
Wheeling.

BILL GOSSETT: Good morning.

My position is Housing Resources Coordinator

for Florence Crittenton Home & Services which is

bhased in Wheeling, but we do provide a variety of
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social services ta low-~income wamen and their

families throughout Wesit Virginia. We have over
1,000 families throughout the state in our current
case load.

I'm here today to speak in support of the
Series 26 regulations governing practices in
tenant-landlord transactions.

Substandard housing conditicns are a major
concern that we face every day with cur clientele,
It is a major problem, Public housing is often
unavailable or there's a long wailt to get into
pubklic housing. €¢, many of cour c¢lients are left to
rent on the private market, often finding units that
are barely affordable, vet often substandard.

We feel that consumer law protection is right-
on target in terms of the tenant-landlord
relationship, because what is a landlord but a
provider of a good or, 1if vou will, a service in the
public marketplace. And I think it's well
established under consumer law that a provider of a
gocd or service should noet provide a good or service
which 1s hazardous t¢ health cr safety.

There are a couple of inadeguacies in the

current law concerning consumer protections, and it
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comes under the general heading of "Cuode
Enforcement.”" Code enforcment is either unavailable
in rural areas cor small towns; and even in the
larger towns the major problems with code
enforcement and making landlords live up to building
code standards, fire code standards, health code
standards, it's reactive in nature, and many times
it's a lengthy and complicated process that ocur
clientele, because ¢f their limited educaticn, Jjust
their unfamiliarity with how the system works, are
unable to negotiate. It's difficult even with the
assistance of our case nmanagers who often do try to
intervene on their behalf.

Anocther problem ¢of a reactive nature of code
enforcement is in the time delays that are involved
often our ¢lients incur a falrly large financial
burden in situations, such as pecor building
construction where heating bills are very high or a
problem with plumbing where water bills are run up,
where the bills are in the names of the clients.

So, even 1f they are doing what thev're supposed to _
do in terms of trying to rectify the situation under
building code enforcement, they're still running up

those water bills, still running up those heating
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bills, And often what resulits, guite frankly, is
they c¢hoose to pay the utility bill so that their
utility service is nct cut off, they don't find that
they have the money to pay the rent, so they're
subject to what is a very fast eviction process in
West Virginia.

In closing I'd just like to say I myself am a
landlord, so I can speak from that, that
perspective, I own four units and three different
properties in the Wheelling area. And as I look
through the proposed regulaticns, I did have to
smile and ask myself am I in compliance with all of
these provisions of the proposed regulations in
terms of the complying with the building cocde and
all its details and alsoc in terms of what can be
done with deposits, security deposits, and things
like that,. And I had to admit that I wasn't in
compliance with the proposed letter of the Code, but
I doen't think it's unduly burdensome to bring my
proeperties and my practices into compliance, and I
would suggest that this 1Is a fundamental consumer
protection law and not overly burdensome to
landlords whao, vou know, are doing this as a

business as a serijious investment in the public
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In concliusion, I'd just l1ike to say that I L
think that these propoesed regulations are fair and
reasconable; and based on our experience and the
experience that, you know, we've garnered through
dealing with over a thousand families throughout the
state, that they're, they're timely needed and
overdue, Thank vou very much.

MR. RODD: Thank you, Mr, Gossett,

The next person signed up is James Rice from

New Martinsville.

JAMES RICE: Hello. I alsc thank
you for the opportunity to speak today. I'm Jim
Rice from AAA Mobile Homes in New Martinsville. Cur
business is —-- consists of both sales of
manufactured homes and the rental of 356 lots.

I have several concerns with the proposed rules
on Series 23. I'11 limit it to one, because of your
statements earlier.

MR. RODPD: Let me encourage you to
identify all areas that vou have some cohcerns, even
though yvou may limit how much vou discuss,

JAMES RICE: One section I'm

wanting to mostly state involves 3.1 and 5.2. This
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is regulating the restriction of the vendor when
renting the lot -- when renting the space to a
manufactured home.

Many hours of hard work and investment went
into the business, went into the preparaticn of the
sites that we rent. We feel that, yvyou know, that it
iz our property and that we should have the
cpportunity to limit the sales goling into it.

The same way with many of the items in this
proposal, we feel that the tenants are being given
more control over the parks than we are. Thank
you.

MR. RODD: Thank you very much,
Mr., Rice.

The next speaker signed up is Alvin McCorkle
from Charleston.

Alvin McCorkle from Charlieston.

ALVIN McCOREKLE: I just thcocught we
were signing up as wWe came in,

MR. ROCDD: That's fine. Excuse
me .

Let me c¢correct what may be a misapprehensicn,
perhaps because the information was not clearly put

on the sign-up sheet. If there are folks who have
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signed up but don't intend to make a presentation at
this time or make comments, I'll, unless the people
find it embarrassing, go ahead and read their name,
because there may have been some confusion in that
regard, and then they can indicate that they don't
intend toc make a presentation or, if you'd like, you
can step forward and speak to Mr. Maler, and he'll
write down your name, and he'll make sure that I
don't call on you.

Thank you.

The next name that I have on the sign-up sheet
is A. D, McCorkle, IV,

ALVIN McCORKLE: Good morning. My
hame 1s Alvin McCorkle, I'm president of Quality
Properties, a property management. We manage almost
a hundred units in the valley.

My concerns are mainly the landlord-tenant
transactions, The -- the first thing I would like
to address 1s Section 5.2.3 under 142-26-5, the
security deposits, reguiring landlords to keep these
in a separate interest-bearing account.

And my understanding -- and I'm not a lawyer,
thank God -- is that by definition of what vou-all

define here ag a trust account and that also by law
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a trust account cannct be interest-bearing, which
would seem to be contradictive. {sic}

The -- the next, 5.2.4, "the eviction or
exclusion of a tenant from the premises, other than
by judicial eviction procedures,"” I'm assuming
you-all -~ you people mean going into court,
magistrate or cotherwise,

I'm totally opposed to that. . I think there's a
lot of legal evicticons that take place that do not
involve magistrate court or higher.

The -- under 142-26-6, 6.3, again this is --
addresses what I was talking about before concerning
paving interest on security deposits, I think it's
a highly unusual practice to publicize your account
number and bank that you, that you deal with.

Under that same heading, 6.4, only allowing 20
days to return a security deposit when it's a one
full month -- one full rental period for an eviction
process, but you're -- in 20 days, if there's
repairs needed to be done to the apartment -- and a.
lot of times vou cannoit come up with a decent,
reaschnable price within 20 days as tc how much those
repairs are going toc cost. If there's a sanitary

lien involved, you cannoit get the proper account
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status from the Sanitary Department in 20 days from
the time of, like, from the time that the apartment
was vacated,.
6.5, same, same COncerns.

MR. RODD: Mr. McCorkle.

ALVIN McCORKLE: Yes.

MR. RODD: May I ask, do you have
a time that vou would care to specify as to what you
consider %Yo be more appropriate for the return of
securlty deposits? I mean, you don't have to come
up with scmething, but I Jjust wondered.

ALVIN McCORKLE: I would say 60 .

davys.

MR. RODD: Thank vyou.

ALVIN McCOREKLE: TUnder
142-26-7, "Evictions and Termination of Tenancy,"
gquite frankiv 7.2, "Commence summary process for

possession of a dwelling unit before time period
designated in a 30-dav notice," I'm not real sure
what you mean. I mean, does that mean that they
have to viclate the lease for 30 days before vou're
allowed to do anything? In which case, I would l1ike
the same consideration as a landlord: that if a

tenant deems an apartment uninhabitable, then I have
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20 days before he can declare it such, which I think
either way is probably a little ridiculous,

Again 7.3, the judicial eviction process.

7.4, "Provide for an acceleration of rent
pavyments in the event the tenant defaults,"” I'd like
a little more explanation on that. Again, what
would be provided to ~-- once yeou provided this, this
payment schedule, what would enforce it7

And, in closing, the title of this is "Landlord
Tenant Transactions," but every, every heading
starts with "it will be an unfair or deceptive act
or practice for a landlord to." T see nothing in
here as to what the tenant agrees to when he signs
that lease and what is unfair and deceptive for the
tenant to do.

Mr. Rodd, I consider myself a consumer; I
consider myself, if needed, would be protected by
your division. My idea of a tenant-Ilandlord
assocliation is contractual. I am not selling
anything. I'm entering into a c¢contract with a
tenant. And I think both sides of that contract
cught to be defined in vour legislative rule. Thanit

you.

MRE. RODD: Thank you very much,
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The next person signed up, if I read this
right, is Pat Hose,

PAT HOSE: Thank vou, gentlemen.
My name is Pat Hose, and I am what I consider a
small landlord. I just have a few properties.

I especially want to -- I don't want to talk
about the ones that Mr. McCorkle just spoke about,
but I do¢ have concerns of those same numbers, but
especially I want to talk about 142-26-7 on
the "Evictions and Termination ¢of Tenancy."”

I'm concerned about this 30-day notice, If you
have a tenant that has not paid the rent and you
have to give a 30-day notice before vou can start
proceedings, that means when yvou come into court it
will be 10 days before they have to appear in court,
and it will be at leasit ancther 10 days before they
have to move out,. So, vou're already into a two
months' loss of rent.

I just went through an experience which, to me,
was a nightmare. The girl guit her job and 4id
not —-- was not paying her rent. I tried to get her
cut, It took four months te get her .out, and in the

meantime she's brought iIn a cat with kittens that
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are using the c¢carpets for a bathroom, all c¢f which
all had -- and I had just carpeted before she moved .
in. So, her place was ——- vou could hardly stand to
get in it, let alone show it to anvone. We had ta
reds the carpets; we had to seal the floors. In the
meantime her rent, which was 350 for a one-bedroom
apartment -- it included all her utilities, which I
paid for that the whole time.

I think there shoulid be some way that if we do
happen to have an apartment where we're paying the
utilities, that we don't have to keep that up if we
can't get scmeone out. If she were paying her own
gas and electric, 1t would have been terminated
within a month; but because I was doing it, I hadg
to, I had to keep on paving that.

I think maybe a more falr way would be if
there —-- 1f they haven't paid thelir rent in ten davs
and they tell vyou they're not going to pay it, vou
could give them their notice, but yeou should be able
to go to court and start it sc that at least by the
end of the 30 days vou could have them cut.

I'm not sure what yvou mean on this 7.4 either
about an acceleration of rent payments,. I do think

that we should be able to have something in the
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contract; that if they haven't paid the rent in
three to five days, that there is a late payment
charge,

Some of ocour tenants can be very good, and T
don't think there's any problem. I often give rent
refunds when somecne moves, They don't have fto wait
anytime if they've paid their rent on time and taken
good care of the apartment. But I think there
should be excepticons when they haven't paid the rent
on time and when they haven't taken good care of
it. Thank vou.

MR. RODD: Thank vou very much,
Ms. Hose,

The nexXt signer 1is Melody Douglas.

MELODY DOUGLAS: I don't have
anything.

MR. RODD: Thank vou. Excuse me.

MELODY DOUGLAS: That's fine,.

MR. RODD: The next signer 1s Guy
Ponter {sic)?

GUY PORTER: Porter.

MR. RODD: Porter, Jr. Excuse me.

GUY PORTER: My name is Guy C.

Parter, Jr. I'm from Charleston. I'm a Certified
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Property Manager. We manage arcund 120 units for
variocus customers, clients, owners. And I am
opposed to the tenor of your regulaticns where vou
are only restricting the landlord more and there is
no mention of tenant obligation. T certainly think
in a general way that our present statutes are
adequate to protect just about every situation.

Let me speak specifically to the item of
security deposits. The purpose of a security
deposit, as far as I'm concerned, is to make sure
that the tenant pays his last sanitary bill and aliso
pays for any damages that might have occurred. Now,
the Sanitary Department in Charleston charges the
cwner of the property, if the tenant does not pay
the sanitary bill. And in order to get a final biill
from the Sanitary Board, it usually takes three to
four weeks, That bill is then sent to the address,
forwarded onto the tenant in whatever state he might
be living in now:; and by the time that he has a
reasonable time to pay it, at least six weeks have
expired on the sanitary bill alocne,

ME. RODD: May I interrupt vou and
ask a gquestion?

GUY PORTER: Yes, sir,
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10

11

12

i3

14

15

16

17

18

18

20

21

22

23

24

33

MR, RODD: Can vou give sonme
indication of the ftypical amount of the sanitary
bills that you are referring to, the range?

GUY PORTER: The range will be
anywhere from, ch, $8 to $25.

MR. RODD: And that would be a
monthly bill?

GUY PORTER: Yes, sir, And they
may be behind --

MR. RODD: {(Interposing) That's
right, I was going --

GUY PORTER: {Interposing) Thevy
may bte behind with the Sanitary Board, so it could
be several hundreds of docllar.

MR. RODD: But typically the range
for one month's sanitary bill is %8 to $257

GUY PORTER: Yes,

MR. RODD;: Thank vou.

GUY PORTER: ©HNow, I would
certainly suggest that instead of 20 days, you have
60 days in there. This seems ¢ be a normal
procedure in most leases at this point in time.

The cother problem I see is the business of

interest on security deposits. We turn security
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deposits directly over to the cocwner and along with
their rental income, net rental Iincome. This would
be a tremendocus bookkeeping arrangement, and I
question whether or not we can get any of the banks
to pay interest on this type of a deposit.

I'm also concerned about the eviction procedure
that vou have provided, and I'm also concerned about
the fact that nco provisicon is made in vour
regulaticn for the disposal of personal propertiy
that has been abandoned by the tenant and left in
the unit, and the tenant is -- yvou're unable tc find
the tenant. What do you do with the abandoned
property? There is no provision in vour regulation
for that.

So, I think we need to be fair on both sides of
the coin. This is a contract between a landleord and
a tenant. We're not a store. We'lre creating a
contractual situaticn, and both parties should bhe
egual. Thank vou very nmuch.

MR. RODD: Thank vou, Mr. Porter,

The next name I have signed up is Neal Walters.

Neal Walters from Eleanor?

We'll pass on to the next person. If somecone

sees Neal Walters, vou might tell him that I called
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hkis name,
Eathrvyn Maddox from Charleston.

KATHRYN MALDDOX: Thank you very
much for this opportunity. I'm Eathrvn Maddox from
Charleston. I'm president of the West Virginia
Landlords aAsscociation, which is composed of
approximately 125 members. Many of our members own

a hundred pleces of property, rental properties or

rental units. We are all dedicated to fair and safe
housing. We have a varliety of rental types, some
for low-income and some for the -- more expehnsive

housing units,.

We are concerned about several of these 1tems
as an organization. First, 3.5 under 142-26-3, the
conditions and maintenance of the dwelling unit. It
says "Failure within a reasonable time after
receiving notice from a tenant to make repairs.”
Many times the tenant may notify a landlord that -
there are damages to the unit which were caused by
the tenant themselves. and if vou rent to
low-income -- families of low income, then the
landlord is responsible for repairing those damages,

because the unit could be declared unfit for

habitation,
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We feel that there should be something stated
about what caused those damages. Now, if they were
existing, that's c¢cne thing. But if the tenant
caused the damages or if they had a breaking and
entering, which many times turns cut to be the
boyfriend of the girl living in the unit who breaks
and enters, then should the landlord be responsible
for repairing docor locks and doors that have been
kicked open?

3.7, in that "fail to reimburse the tenant
within a reasonable time for service or supplies,”
cur policy is pretty much that we don't reguire the
tenants to do any repairs or maintenance, and we
have -- our experience is that we run intc more
trouble if we do that, because sometimes they'll
paint woodwork that is natural woodwork. They might
paint it hlack. I just had that last week to
happen. So, if there is any kind ¢of an agreement
for painting or anvthing else, 1t should be in
writing. This says it should be reimbursed by the
tenant after any representation from the
reimbursement (sic).

S0, 1f any kind ¢f an agreement like that is

made, it should definitely be in writing.
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Under the next secticon of rental agreements,
5,2.8, about the interest-bearing account for the
deposits, we feel very strongly that this should not -
be. If you have a hundred rental units and you have
deposits from a hundred tenants, think of the
bookkeeping that is going to take. Plus, 1if vyou'd
have to have a separate account for each one of
those, I don't think vou would find a bank anywherse
that would let you set up a hundred different
accounts.

And we certainliy don't think that the account
number should be given out. Keeping a separate
account for deposits is understandable, but not
interest-bearing, because the banks don't do it that
way; and it would be a horrendous thing if you had
tc give -- pay this out at the end of every year, if
you have tenants staving. It would just talke too
much time, and vou'd lose too much money.

The next item, 6.4, the 20 days for termi-,
termination ©of the cccupancy, as stated by several
other members we feel it should be 60 days, because
that -- many %times your repairs are much more
extensive, and yvyou can't get it done within a 30-day

period of time. So, a 60-day refund of the tenant's
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deposit, we feel, would be much more reasonable.
No. 6.6 —--

DARRELL McGRAW: (Interposing)
When you say "reasonable," does that -- can I.
translate that to be an acceptable 60 days?

KATHRYN MADDOX: Yes.

DARRELL McGRAW: All right.

MR, RODD: I'm sorry, the number
vou had Jjust stated?

EATHRYN MADDOW: 60 days instead
of 20 days.

MR. RODD: I'm sorry. You were

moving on.

KATHRYN MADDOX: The next cne is

6.6
MR. RODD: Your number is,
EATHRYX MADDOZX: 6.6. The normal
wear and tear, it says, for the tenant -- normal

wear and tear is not to be included when vou gilve
the reimbursement -- their deposit. Many times this
regquires us videotaping or taking pictures when the
tenant moves in and also taking pictures when the
tenant moves out, because there could be a

difference of opinion on this. We have checklists
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that they can itemize. We itemize things, Like, if
new carpet is put in, then when the tenant moves
out, if the carpet is very badly damaged, that's
really not normal wear and tear at the end of one
vear. 20, 1t needs t¢c have a definition of what is .
normal wear and tear,

The next one under "Eviction and Termination,”
again we feel that the 30-day process for giving a
written notice -- if the tenant has noct paid their
rent, yvou can now go to magistrate court within ten
davys and file, 1If they have not paid their rent; and
we feel that that should still remain, that the
landlord should be able to g¢ after a period of ten
days. Because it's going to take more than 30 davys
to -—- 1In order to get a process and in order to
sometimes even get an appointment, because the
tenant can postpone the hearing. If the magisirate
sets up the hearing date ten working days -- now, if
vyou have a holiday, that's excluded. Weekends are
excluded. So, that's ten working days which
sometimes can amount to 20 davs bhefore yvou can get a
hearing. Then the tenant c¢an postpone that -- -
sometimes one, twoe times. You. can already be into

60 days before vou can even get a hearing, a legal
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hearing on an eviction notice. 2S¢, we feel that the

20~-day notice is too long a time if they fail to pay

their rent. : .

Again, as we get into utilities, this kind of
ties in together, but some of the tenants and
elderly pecople can receive assistance when they
aren't akle to pay utilities; and sometimes if they
aren't able to pay their rent, they can get an
assistance for, like, for one month's rent. But
many times this extends the period of time also for
an extra 60 davs before vyou can have court
proceedings, because you have to sign a paper after
they get a little slip that says they -- that the
landiord will refuse to evict them for ancther 30
days i1f they get assistance. a2nd so, sometimes that
can drag out to be three months.

Under utilities --

MR. RODD: (Interposing} Do vou
have a number that ycu're referring toc?

KATHRYN MADDOX: For the

eviction?

ME. RODD: For what you're about

to speak about.

KATHRYN MADDOX: Okay, we feel
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That-after ten days, that they have --
MR. RODD: (Interposing) No. I
meant the number of the regulation. I thought vou

were changing to ancother regulation.

RATHRYN MADDOX: All right. This
is 7.2, was the --

MR. RODD: (Interposing) Thank
you., -

KATHRYN MADDOX: {Continuing) --

summary payment as to the 20-day notice.

MR, RODD: And it's helpful for
the record --- -
EATHRYN MADDOQX: {Interposing) Okavy.
MR. RODD: (Continuing} -- if vou
identify it by number, if yvou can, the --

KATHRYN MADDOX: {Interposing) All
right.

MR. RODD: {Continuing) --
regulation that you're commenting on, if it's easy.

EATHRYN MADDOX: And alsoc 7.3
then, which says the judicial eviction procedure
only, a court procedure, Mr. McCorkle, I think, made

mention also of this, that there -- that yvou should

not have to go to court each time you are going to
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evict a tenant, and this is what this regulaticn
states, 7.3.

Under the next heading of "Utilities,”
142-26-8, if the -- again, to refer, if the tenant
then -- 1if the landlerd is paving utilities, we do
not feel that the landlord should continue to have
to pay utilities when a tenant has not paid thelir
rent., Again, 1f 1t is a hardship case, the tenant
can go to different agencies, several different
agenclies and recelive assistance In paving
utilities. But if the landlord is signed up to pay
the utilities, then the landlord, according toc this,
would have to continue paving the utilities, even
when a tenant for three months or more hasn't paid
rent. S0, that can be very, very exXpenslive, because
usually vyou're geing to have a big damage bill
besides that.

DARRELL McGRAW: I have a guestion
about that kind 0f a scenario. If, if vou had a
circumstance where a tenant did not pay, for
exXxample, gas in the wintertime --

KATHRYN MADDOX: {Interposing)
Yes,

DARRELL McGRAW: {(Continuing) --
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and the landlord were to net pay the gas, and the
gas would be turned off, how would yocu see who is
responsible for the ensuing damage to the property
that might occur as a consegquence of freezing or
whatever, Who, who would vou sue as responsible for
that?

KATHRYN MADDOX: Well, I think the
tenant would be responsible, but in 99 percent of
the cases the tenant has no income whatsocever when
this happens. I think there is also & regulation
that states that the utility company is not allowed
to turn off a tenant's utility in the severe winter
months,

DARRELL McGRAW: I see.

KATHRYN MADDOX: However, if the
landlord is paving the utilities, there's no such
provision; the landlord has to continue pay it. So,
they're just going to be out the money. If the
utility would be shut off, the tenant would, more
than likely, not have the money to pay for any of
the damages.

DARRELL McGRAW: I see. Thank

you.,

KATHRYN MADDOX: S0, we've all
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concluded that we shouldn't be paving utilitis. We
should have it signed so that the tenants are paving
the utilities.
DARRELL McGRAW: Thank you.
EATHRYN MADDGX: That's the best
solution toc that, we feel.

Agalin, we are very interested in maintaining
cur property and keeping it up, and we want to work
cooperatively in every way, but we feel strongly
that there should be some provision in here for
tenant's responsibilities in a landlord-tenant
agreement., Thank vou.

MR. RQDD: May I ask vou one
guestion to clarify cne of your remarks?
KATHRYN MADDOX: TUh-huh.

MR. RODD: It's entirely possible

that vou may say, "I don't think I can comment on
that," and I can accepi thati response as well, I
assure you. But on the guestion of security

deposits, and I address this because you said you
were president of the Landlords Association, so
presumably vou're familiar with the position of some
landlords, is there a suggestion that your

assocliation cor vou would make which would accomplish
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the result that tenants would reflect -- scmehow
accomplish the benefit of having their money held
and set aside, losing value in the deposit form,
other than the idea of an interest-bearing account;
and secondly, isn't it true in vour standing that
many states do reguire, and landlords live with your
regquirement, of returning deposlts tc tenants with
interest®? Can yvyou —-- do you have any ccmments on
that?

KATHRYN MADDOX: I know that when
I talk to the bank for any business, that the bank
had a regulation that they do not pay interest on a
business account, and sc¢, therefore, unless the
banks have changed that ruling, the banks will not
pay Interest on a business accocunt. We do have
separate accounts to keep the deposits in, but
they're noninterest-bearing accounits.

Sa, I think that's the sclution; that we would
make that a, Jjust make that a provision that it
would be deposited in a noninterest-bearing account
and would be reimbursed to the tenant after the
damages have been deducted or any rent that had not
been paid.

MR. RODD: Doesn'’t it seem unfair

ACCURATE REPORTING SERVICE, INC.




i0

il

12

13

14

15

i6

17

18

19

20

21

22

223

24

46

that the person is losing the benefit of that money
over that period of time that it sits in that
account?

KATHRYN MADDOCX: I can't speak for
everyone, but I think many times a deposit,
particularly when veu're dealing with low-income
families, might be $20 for the deposit, Now, would
vou —-—- if you had, again, a hundred accounts and
you're figuring out interest on $20 for a year's
interest then -- vou know, think of the time that
that's taking.

I don't think that it usually matters. I
haven't had a single tenant to ever complain about
the deposit losing -- that low amount of deposit
iosing interest. Never had a complaint. I dont'tt
know if anvone else ever has or not.

MR. RODD: Thank yvou very much,
Mrs. Maddox,

RATHERYN MADDOX: Thank you.

MR. RCDD: The next person we have
signed up is Zol -- I apologize -- Maggied?

ZOL MAGGIED: Maggied.

MR. RODD: Maggied®?

Z0L MAGGIED: Yes, sir,.
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My name is Z0l Maggled. I 1live in Charleston,.
I'm a landlord. I'm the immediate past-president of
the West Virginia Tandlords Association, the same
association that Katie Maddox is now president of,

Because of time interest and because guite a
few of our people have already spoken, I must say
that I would rather not comment on item for item but
maybe make a few general comments.

In the matter of deposits, deposits are
designed not to keep extra money from the tenant but
designed to encourage the tenant to take care of the
property, and also to give proper notice of leaving,
and to follow certain procedures in that regardg.
I've found that by having a substantial deposit, it
makes a tremendous difference in the condition that
the apartment is left in and kept in.

and as far as the interest-bearing aspect of
it, I agree with Katie Maddox. The bookkeeping
would be tremendous, and it would be a tremendcus
problem to do this.

Utility costs, a comment was made also by
ancther speaker. The utility cost probably should
be paid for by the tenant. In some of the older

buildings which provide very reasonable and good
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housing, it's virtually impossible to do that, and
that's the reason that utilities are always paid for
by landleords.

The hue and ¢ry in Charleston, as I understand
in most of the country, has been for years that
there's a necessity and a great desire by public _
officials for reasconable housing at reascnable costs
for people who do not have high incomes, and that's
part of what we provide. And I think it's time that
the legislators and the lawmakers stop tilting the
laws towards the tenant. I think it's time that the
landlords' rights are protected, also. And if vou
have any doubts as te this, talk toc anybody about
procedures for evicting tenants who do not pay, talk
about procedures for evicting tenants who do not
obey the law, and then you will find that this thing
ies way off-balance,

I apologize for not staying with your numbers
here, but I feel very strongly in this regard.

MR. RODD: That's perfectly all
right.

Z0L MAGGIED: And I think it's
something that should be considered by the

lawmakers, by the legislature, by all people
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concerned.

And if ~- you must remember this, fToo: That
when we are burdened with extra costs, there's only
one way we can survive, and that's to pass it on.
We're just like the clothing store whose suit cost -

them a given number of dollars, and then it's raised

by the manufacturer 20 percent later. They pass it
on to the customer. And that's the only way the
landlord survives,. And I hope veou will keep this in
mind. Thank vyou.

MR. RODD: Thank vou very much.

The next person signed is Roy Stricklen.

ROY STRICKLEN: Tom, my comments
will be made in writing.

MR. RODD: Thank vou,
Mr, Stricklen.

For anybody who's just come in, at the
beginning of the hearing in response to an inguiry I
indicated that we would keep the record open for 24
hours, and I will say until the close of business
tomorrow at the Attorney General's office, either at
the main capitol or preferably at 812 Quarrier
Street, for written submissions.

The next person signed up is a Bryan XKett from

ACCURATE REPORTING SERVICE, INC.




i0

11

12

13

14

15

i6

17

13

il9

20

21

22

23

24

Ford Credit.

BRYAN KETT: Hello. I am Brvan
Kett. I am with Ford Credit, and I am here to
address the Series 24, "Legislative Rule Pertaining
To The Prevention O0f Unfair Or Deceptive®
practice -- "Deceptive Acts" and "Practices In
Security Interesits and Repossession Practices."

As the largest automotive finance company in
the world, with over 77 billion dollars in
receivables, Ford Motor Credit Company supporis
efforts to promote fair and consistent treatment of
all customers.

To the extent the proposed rule promotes such
treatment, Ford Motor is supportive; however, we
must express our deep concern over and opposiftion to
provisions which would place unreasonable burdens
upeon the automotive finance industry and ultimately
work against the best interest of the consumers of
West Virginia.

Although Ford Credit is -~ let's see, although
it is Ford Credit's policy 1o accommodate our
customers to the greatest extent possible,
unfortunately repossessions do occur, Proposed

Rules 3.2.7 and 3.4.3 are opposed by Ford Credit for
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the following reasons:
3.2.7 reguires the c¢creditcr to possess
knowledge that is generally unavailable. The rule

proevides that it shall be unfair and deceptive acts
or practice deliberately {sic} -- to deliberately
seize property from a locaticn that causes undue
hardship to the c¢consumer.

Most vehicle repossessions cause some degree of
hardship, but how will a creditor ever know whether
a recovery place and time will constitute an undue
hardship? Ford Credit would make subject to the
burden ~-- would be made subject toc the burden of
countless claims and litigation, alleging that Ford
Credit knows or should have known that the
repossession would cause an undue hardship, We
believe this rule is tantamount to the repeal of the
statutory right to repossess collateral, The cost
0of which would be borne to the West Virginia
consumers who pay is great,

Rule 3.4.3 places burdens on creditors which
will increase the cost of and decrease the
availability of credit in West Virginia. The rule
reguires that a repossessed vehicle be so0ld at

retail or that the creditor -- or that the customer
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be given credit for retaill market value. This rule
appears to be based on two false premises. First,
creditors will alwayvs be able to collect
deficiencies from defaulted customers and, hence,
have noc incentive to maximize the sale price of
repossessed vehicles. Second, a retall sale will
result in greater proceeds applies tcoc the -- apply
to the account than a wholesale -- than a wholesale
sale.

Unfortunately, such premises are flawed for the
following reascons: Cne, the creditor must get the
highest sale price reasonably {sic} for repossesed
vehicles. The rule assumes the creditor can simply
force the defaulting customer into paving the
difference between the outstanding balance and the
proceeds of the saie. In fact, repossesslions occur
precisely because the consumer is unwilling or
unable to pavy.

The creditors must, therefore, assume the
additional amounts will not be collected and seek to
obtain the highest sales price reasonable to, to
minimize the potential losses, For example, Ford
Credit experiences an average deficiency of over 31

hundred dollars after the sale 0of a repossessed
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vehicle, Tess than one-third of this deficiency is
recovered from post-repossession collection
activities. Once again, it is critical that we
maximize the sale price of a repossessed vehicle to
reduce our bottom-line losses.

Number two, wholesale automotive auctions open
to dealers obtain the highest prices at the least
cost. The automotive auctions used by Ford Credit
in selling recovered vehicles are sophisticated,
state-of-the-art, multi-million-dcllar facilities
complete with marketing departments, cleaning and
repalir facilities. It is not uncommon to have over
1500 dealers in attending and participating at these
auctions. Every aspect of the process is designed
and monitored by vehicle remarketing specialists to
quickly and efficiently obtain the highest price for
those consumers' account.

Three, forcing creditors to open retall outlets
and/or give retail prices will increase the cost
and/or reduce the avallability of credit to
consumers in West Virginia, Proposed Rule 3.4.3
would increase the cost associated with
repossessions to creditors such as Ford Credit. In

response, creditors, in order to maintain acceptable
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profit margins, will either have to raise the costU
of credit to the customers or tighten credit
policies. Marginal and high-risk customers will be
rejected in an effort to reduce the number and cost
of repossessions.

Number four, the proposed rule is contrary to
current West Virginia law. The legislature has
established the standard for rules for repossessed
goods as commercially reasonablie, West Virginia Code
458-9-504(3). The standard for this application to
wholesale automotive auctions has long been accepted
in jurisdictions throughout the country.

Five, the federal government has concluded that
the wholesale automoctive auctions are advantagecus
to consumers, 4% a part of the investigation of
creditor practices which led tc the adoption of the
credit practices rules, the FTC considered reguiring
repossessed vehicles to be disposed at retail. The
FTC's conclusions match what common sense would
dictate: After deducting the reasonable expenses of
the retail sale, the debtcr's account would not be
credited the amount greater than the resulting (sic)
from the wholesale sale,.

They further concluded that this provision

ACCURATE REPCRTING SERVICE, IKC.




10

11

12

13

14

18

18

17

18

19

20

21 .

22

283

24

55

would impose cosits and would raise the cost and
reduce the availability of credit in excess of
offsetting benefits, Its ¢conclusion was based on
the examination of the incentive of c¢creditors to
maximize the sale price and the fact that the
wholesale retail price difference is due primarily
to the cost of running retail ocutlets.

We view this rule as nothing more than an
attempt ftoc increase the creditor cost on defaulting
accounts which will only hurt good-paving
customers. Thank vou.

MR. RODD: Thank vyou very much,

Mr, Kett.

I had -- I apologize for conversing a little
bit while you were talking there, but I had seen
some of your comments in writing, as well as I was
pretty familiar with them. S¢g, I figured -- and I
appreciate that.

BRYAN EKETT: I have a copy, if you
would want one.

MR. RODD: Yes. If you, if you
have -- well, we recelved -- already received vour
comments in writing.

MR. RETT: Okay.
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MR. RODD: Just a second.

The next person signed up is Joe Doughton

from —- —
JCOE DOUGHTON: {Interposing)
Mr, Eett has explained ocur position. Thank vou.
MR. ROCDD: Thank you,
Mr. Doughton.
The next person signed up is Alonzoe Johnson.
ALONZO JOHNSON: I am Alconzo
Johnson from Monongalia County. I have a small
mobile hame park in that county. Several things
concern me in these regulations I'd like to talk to
vyou about, and I thank you for allowing me to do
this.

When I started my park several years ago when I
was a much vyvounger man, I would have probably lost
it if these rules had been in effect, because I was
able then to rent some of my lots to mobile honme
salespeople, keeping them available for their sales,
which allowed me t¢ make my pavymenis much earlier
than I would have been able to otherwise.

Item No. 2.4 on Page 3 of the mobile honme
regulations you have would exclude the possibility

of doing this. Item 3.5 seems a little unfair to
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me, but I guess we are unfair in some things, that
vyou can't rent tc the highest bidder for a lot that
excludes one person cffering more for a lot than
scmeone else if there's only one lot available.

Item No. 4.2 reguiring a one-vear lease uhless
the tenant requests Iin writing a shorter period of
time would exclude many ¢f the practices I now use,
it appears to nme.

One is vou could not prorate the first month's
rent, because you'd have fo have a year's lease, the
payments being monthly, covering this statement in.
the rule.

MR. RODD: I'm sorry, I'm not

following vou.,

ALORZO JOHNSON: Okavy. Item 4.2

says, one, that -- each rental agreement must be for
no less than one vear. 8o, it's got to be a
one-vear. o, it could be more than one vyear; it

could be one year and ten days or one year and 20
days, the first one; and one vear after that. I
assume it says one-year lease and the payments be

monthly.

If it's a one-year lease and the payments being

monthly, then I would not be able to get my rents
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all coming due the first of each month, which I do.
I prorate the second month of rental so all payments
will come due on the first of the month. This says
all payments would be monthly payments,

MR. RODD: S¢, it's not clear
that, that under the circumstances you're

describing, partial payments could be made?

ALONZO JOHNSON: It's says they do
not. It says montly, egual monthly installments,
all rent must be in equal monthly installments.

ME. RODD: I understand. There's
no exception for the circumstance where you prorate.

ALONZO JOHN3ON: Prorate or where
I want my -- all leases to expire on June 30th, if I
would want that to happen; and I could see where
people, because of administrative costs, would want
them all to come due at a particuliar time.

MR. RODD: gkavy. I understand
you. Thank you.

ALONZO JOHNSON: Okavy. I'm sorry

T wasn't c¢lear,

MR. RODD: No, nc. Please

proceed,

ALONKZ0O JOHNSON: Item 65.3.1,

ACCURATE REPORTING SERVICE, INKNC.




i0

11

12

13

i4

18

18

i7

18

ig

20

21

22

23

24

59

although I don't now have nonmetered utilities, when
I started the park I did have nonmetered utilities;
and everyvone paid the same amount of rent, and the
charge was included in the rent, I don't know
whether it was listed as separate cr not. But this
tends to say that you have to charge everyone for
utilities according tce how much they use. It
appears to me to say that.

Since yvou are not metering —-- when vou -- small
prarks are not metered, yvou Jjust pay your water. Get
cne water meter, and evervone has paid for the water
in their rent. This would exclude that practice.

It appears to.

I have trouble reading these things sometimes.

Item 6.2 e¥cludes rule changes during the terms
of the rental agreement. Item 6.2 with Item 9.1, T
read 9.3 to give a perpetual lease to anyene that

does not break a rule in the park, the mobile home

community, whatever we call it here. It appears tfto
include those forever. I'11 get back to Item 9.1
again when I get over to that. If ITtem 8.1 was

changed, that would take care of my problems with

&.2.

And I would like to see Item 5, the one I just
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talked about a moment ago, to allow monthly leases
instead of just annual leases, which I do now

monthly lease.

MR. RODD: That is at this time
your practice is to say that you can terminate a
lease anvtime -- -

ALONZO JOHNSON: (Interposing)
Either party. Either party can terminate the lease
cn a 30-day notice.

MR. RODD: Period.

ALONZO JOHNSON: Period.

MR. RODD: anybody who rents from
vou, that's what they —--

ALONZ0O JOHNSON: (Interposing)
Sign, and that's what they renew,.

ME. RODD: You don't offer them
any other cption?

ALONZC JOHNSON: No.

ME. RODD: Ckavy.

ALONZO JOHNSON: Adnd I've had no
problem with that in years.

Item 7.2 and 7.3, I think all of the items in 7

refer to the age 0f a factory-built home. You can

exclude sclely or in part on the basis of.
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I am sure many of my tenants wculd take me to
court when I terminate their lease and savy 1t was in
part on the basis of, based on. If I would require
them to paint the home and they refused to paint the
home -- "Why does 1t need painted?™

"Because of its age, it needs paint."

S0, anything dealing with the age of the home
you cannot use to exclude someone from the home --
from the park.

Iten 7.8 appears to allow tenants to place a
mobile home "For Sale" sign anywhere in their 1lot.
Mobile homes have to be moved in and ocut, and I at
least allow to re- —-— keep a right to move anvthing
so I can move a home in or out, because yvou have to
pass ohe -— OF Ccraoss over one lot gsometimes to get
inte another one. But ITtem 7.8 says "or on the site
onn which the mobile home is located."” I'm sure
people will interpret that anywhere they want to put
ohe.

Item 9.1 really bothers me. "It shall be an
unfair and deceptive act or practice tc refuse to
renew the tenancy of a resident of a moblle hone
park, except upon the following grounds." {sic)

It lists three grounds, That's for renewing. So,
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we're giving a cne-year lease; we cannot terminate
the agreement at the end of that unless one of these
three things occur.

I recently just put in some eXtra spaces oOhn
land that I, guote, held -- or felt was toc valuable
for mobile homes, but I knew I could change it in
five years 1f I wanted to put something else of
higher wvalue in on the land. The way I read 9.1, if
these people pay thelir rent, don't break any of the
terms of the rental agreement, material terms of the
rental agreement, they can stay there forever,
unless I change the whole community, change the use
of the whole community. I just can't change the use

cf part of it.

Item 10.3, if I wanted to put in a pool, pave
roads, does Item 1C¢.3 exclude me from having a
charge for doing that? It appears to to nme.

Timing on these rules bother me. I just
recently had to pay an attorney over $500 to get a
lease written that met the conditions, he sald,
after talking with him, of the West Virginia new law
concerning mobile home parks. With this, I will
have to get a new lease and have everyone sign a new

lease. T wish the twoe had been done at the same
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time, because this -~ these regulations will reguire
me to have everyone sign a hnhew lease and have a new
lease written.

I have two guestions I'd like tc know. When
will these rules be final, and when will they bhe

effective?

MR. ROLCD: The rules will not be
affective until and unless they are approved by the
legislature of the State of West Virginia.

ATLONZG JOHNSON: S0, the answer is

| the next legislative session?

MR. RODD: I believe that's a
pretty safe answer,

ALONZO JOHNSON: Thank you.

MR. RODD: Thank vou very much,
Mr. Johnson.

Tom Winner.

TOM WINNER: Counsel will give our
remarks.

MR. RODD: Okavy.

DEBBIE SINK: Debbie Sink, I _
signed in.

MR. RODD: You're the next perscn

that signed up.
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MR. RODD: Thank vou.

DEBBITE SINK: My name 1s Debbie
Sink, and I'm here with Tom Winner on behalf of the
West Virginia Bankers Association which represents
the banks and their parent companies in the state of
West Virginia, and we would like to Just give some
very general oral comments on Series 24, the
repossession regulations,

We've previously submitted fairliy detailed
written comments, and I will not take the time to go
through each of those, but the concepts we would
l1ike to relay this morning are -- relate to our
seriocus concern with that proposed series. We
believe that they would have, 1f promulgated, an
adverse impact on consumer credit or -- and/or the
cost of that credit, both avallability and cost,

The reason we say that is that these propossd rules
will discourage banks from lending toc a marginal
borrower or one where there may be the likelihood of
a need to repossess. The cost that the proposed
rules would impose upon repossessions, or the

limitations on repossessions, would lead tc this

result,
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The regulations alsoc would tend to eliminate
flexibility and work-out room, if you wili,
negotiation room, between a creditor and a borrower
because of some of the limitations imposed on
creditors within those rules.

Ancther serious concern we have is the several
provisions that are in direct conflict with the
Uniform Commercial Code, and we have enumerated
those and given references in our written comments.
The reascn for concern there is multifold, but one
point I want to make that hasn't been made, I don't
believe, by the other commenters is that the Uniform
Commercial Code has extreme value because it is Just
that: uniform. And it permits interstate commerce,
interstate transactions, because of its uniformity.

We are concerned that any attempt, attempt to
alter that could not only have an adverse &effect
with respect to what's available to consumers within
the state but alsc from without the state, because
it will be more costly for those out of state who
would perhaps make credit offerings or offerings of
goods to consumers in West Virginia. It will be
more costly for them to do business in this state.

Alsoc, there's some concern, I guess, about
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enforcecability, given that the proposed rule is a
rule as opposed to a statute, and there could hbe
litigation in an effort to establish which prevails
in the consumer context,

We also made the point in the written comments
and would like to reiterate here that portions of
the rule which are not in conflict with the UCC are,
we believe, duplicative; and we have the sanme
concern that was expressed at the scutset this
morning about piling on when there is very adeguate
coverage on some of the areas addressed in the
rules, both within the West Virginia Consumer Credit
Protection Act, other areas of West Virginia, and
federal law; and, again, we pointed out sone
specifics in that regard in ocur written comments.

In shert, the concern we have is very high with
these proposed rules, and details are set forth in
the written comment. And we thank yvou for this
opportunity and appreciate your consideration of our
comments, - - .

MR. RODD: Okay. May I ask you
one -- it's simply a clarification of semething you
said, and I understand that you may not be able to

respond to this, but you said something about
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DEBBIE SINK: Yes, sir. I could
give vou one example just off the top of my head,.
There's —-—:I believe in the proposed rule there's a
provision that a creditor shall net make a, quate,
"false threat," I believe iz the language, to
repossess., If the creditor did that, that would be
an unfair or deceptive practice.

T think in the written c¢comments we pointed out
that it would be impossible to know what was false.
I mean, perhaps 1t was a genuine indication that
repossession was imminent, but perhaps something
could be worked out. If the creditor 4id not follow
through, could it then be construed as a false
threat? That's one example that occurs to me.
That's a very, a very vague standard; and it might
reguire creditors to establish a policy that 1If they
ever mention the likelihood of repossession, they
must follow thrcocugh or else they would in fact be
guilty of an unfair practice.

That's one example that occurs to me, but
that's the type of thing that I think could impede
flexibility or work-cout copportunities.

Thank you very much.
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MR. ROCDD: Ckay, thank vou.
The next person signed is Bonnie Harold.
Boennie Harold.
The next person signed is $. D. McClure,

Charleston,

S. D. McCLURE: Thank vyou. My
name 1is Steve Mcllure. I'm with 0©ld Colony
Management Services. We manage over 450 rental
proeperties, that's residential and commercial. And
I'm very concerned about this whole proposition here
¢f Rule 286 -- or Series 26 that is totally ocne-sided
towards the, towards the tenant.

A couple of guestions. I'm not going to go
into all of the detalls, but I would like to invite
the author of this to come to my office and spend a
day or two or three and see how we have to live

fighting this kind of stuff.

One guestion, It says —-- on the -- I don't
know what this sheet is called. It's a rule
entitled: "Explanation of COverall Economic
Impact.” It says here that it will promote private

adjudicaticn of consumer issues, reducing the burden
on state regulations; and right in it it says the

only way you can evict anvbody is to go to court.
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Anvyway, to me it reads like a Japanese
instructicn book before vou translate inte English.
I'd like to Invite the author to come and spend a
day with me, Thank vyou.

MR. RODD: Thank vocu.

The next speaker is a J. L. Stricklen.

J. D, STRICKLEN: Thank vou. My
name is J. D, Stricklen with Stricklen Properties.
Our offices are in South Charleston. We operate —--
own and cocperate a few hundred units throughout the
Kanawha Vallev.

And the comments I want to make today is, first
of all, the -- some of the things I'm in agreement
with. I can see where some of it is a l1ittle bit
one-sided, but I don't think anvbody should -have to
live in anything that's inhabitable or substandard. .

To get specific with what my concerns are,
first of all -—- of course, I'm speaking on the
tenant-landlord Series 26, The first item would be
3.5 where "Fall within a reasonable time after
receipt of notice from the tenant tc make repairs"
when you've been notified that scmething is not fit

cr habitable, The only concern I would have would

ACCURATE REPORTING SERVICE, INC.




10

11

iz

13

14

is

ie

17

18

i9

20

21

22

23

24

70

be that if in fact the problem was created by a
tenant; such as someone spoke to garlier where there
had been a domestic sguabble and the dcor got busted
down oy a thermostat got knocked off the wall. I
think there should be some special consideration to
tenant responsibility due to thelr negligence.

The next thing would be 3.8, which deals with
reimbursement for repairs within a reascnable time.
A little bit of gray area there,. What is
reasonable®? If on Sunday afternoon my air
conditiconer goes off at my house, my wife thinks a
reasonable repair could mean within & half an hour,
which I don't personally think is reascnable.

You know, I try to -~- when we deal with
tenants, we try to put the shoe on the other foot.
And, you know, if something happened to mv house on
Sunday, I'm going to tend te wait until Monday to
fix it, and I think that's reasonable as opposed to
trying to track down a technician at double-time
pay. So, I think that could be a little gray, and
there could be scme misinterpretaticn of what a
reasonable time would be, and I would hope that that
would be addressed,.

Moving to Section 4 on "Notices and Demands," I
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really don't have any problem with what you've
written other than I'd like for it tc be bilateral.
T'd like for the tenants to be involved with that.
For instance, on 4.2, "Fail or refuse to accept" --
or backing up, it says "It shall be unfalr and
deceptive act or practice for a landlord to.,"

4,2, "Fail or refuse to accept any notice sent to
any address to which customarily sent.”

To make a long story short, I don't have a
problem accepting notices; I just wish that the
tenants would accept Certified Mail. I'd 1ike to
see that be a little bit more bilateral to make it
more fair,

Getting to the section that deals with the
interest-bearing deposits, security deposits would
be first mentioned in Section 5.2.2 and also in
Section 6.3. Well, what I want t¢o point out to vou
is that I was over at 0One Valley Bank earlier this
morning. I noticed that on a one-year C.D. the
interest rate is now 3.75. Let's call it 4 percent.

If you've got a $200 security deposit on a
tenant, 4 percent, you're talking about $8 a year.
In order to process that back tec the tenant, our

cost made be 520 to process 58. So, what we do is,
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4tlike in any business, when you have an lncrease in

the cost of business, vou generally pass 1t on to
the tenant, Sg, in order for the tenant toc get the
benefit of an $8 interest payment on their deposit,
they're probably going to have their rent increased.
to reflect a $20 Increase in doing business.

I kxnow it sort of seems like the money is Just
sitting there, but that's, that's the things that
you've got to take into consideration, is what the
cost of doing some of these things would be.

Moving ¢n down t¢ the matter of security
deposits in €.4 and 6.5 on the 20-day period, as
aother landlocrds, T have a problem with the 20 days.
But there’'s an Incentive for me as & businessman and
a landlerd to even process security deposits much
more guickly than 20 days. We —- because of the
word mouth, yvou know, the way you conduct vyourself
helps yvou in future business relationships and
referrals from past tenants.

However, the problem is, yvou know, we like to
refund deposits within two davys of when the people
move out, Sometimes vou can do that and sometimes
you can't. There are al- -- there can be

extenuating circumstances where it could. take up to
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6C¢ days. The most, the most prevalent problem is,
is getting the final utilities paid. You know,
under the Public Service Commission regulations, the
property owner cah be held responsible for the final
garbage bill or the final sewer bill; and you might
think that, "Well, that could be an 8 or $20 1tem,
tut by the time -- 1f that gets slipped past and
they actually put a lien on vour property and vyou
get that put on your personal credit report, and
then it maybe will cost you as much as $100 to get
that cleared up. S0, it's important to always have
those cleared up when tenants leave, and sometimes
vyou just can't do that within 20 days.

What I tell people iz when I get notice that
thev're going to move, I say, "Please get me those
paid receipts." Sometimes they don't listen.
Sometimes they are moving out of state, When people
are moving, it's a busy time. It's very Important

that we have enough time t¢ get these utilities

Jlaccounts taken care of when people leave.

The Section 7 which deals with the termination
of leases, just generally —-- someone made the
comment earlier that they thought that West Virginia

had a guick eviction process, which T disagree
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with -- and I weuld, I would say that I think that
probabkly what's on the books now is fair:; and I
think that anything that would bhe more stringent as
reflected in Section 7 would not be fair to the
landlords.

And the last item I'd like toc make a comment on
would be Section 9.1 which has to do with entering
the tenant's unit. And really the only problem that
I have with that -- we don't make periodic
inspecticons or anvthing of _that nature. We re-— --
it's mostly through where you reserve a right to
enter at reasoconable times for purposes of repairs or
showing the unit t¢o prospective tenants. And at the
end of that it says that you can, you can enter if
it's authorized in writing; and 1f yvou stop it
there, I don't have any problem with it. But it
goes on to say that "other than in a form
provision," which is what a lease is. And I'd like
for that to be struck, from -~ the end of Secticgn
9.1, in order for us to be able to put that in the
lease as opposed to have to get an individual
authorization from every tenant.

I might also say that's all of my comments, and

I'm glad that the Attormney General has decided to
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spend his valuable time here this morning. I'm
quite impressed that vou staved to hear our
comments. Thank vou very much,
DARRELL McGRAW: Thank vou.
MR, RODD: Thanks very much.

The next person signed up is David Yoder.

DAVID YODER: Director Rodd, Judge
McGraw, thank vou for taking the time to hear us
today.

I am David Yoder from Morgantown. My address
is 1225 Pineview Drive. I'm here representing the
Home Builders Asscciation of West Virginia, and I'm
also president of the Apartment and Rental Housing
Association of West Virginia. I'm president of
Allegheny Development Corporation, which operates
and owns several hundred -- at least 300 units of
various types, whether they are residential housing,
single-family, two-family, four-family, and
multiple-housing structures, as well as commercial
units.

I'd 1ike to state that I have been inveolved in
housing issues for about 30 yvears,. I have worked
since that time with at least four university

administrations in Morgantown, with President
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Harlcow, President Budig, President Gee, and alsoc
President Bucklew.

In all our endeavors, whether they are in the
corporate structure or with the associations in the
housing industry which I represent, we promote safe,
decent, and affordable housing. In fact, you might
recognize the fact that when we can provide good
housing, that means more Jjobs for our industry.

When we can eliminate housing that is not fit
and havitable, we, we Iind that that's good for the
housing construction. So, we support good housing.
We support fair and just dealings with our housing
consumers, as well. : . _

And I could relate scome horror stories, I wilil
have a prepared text for you, as well. I recall
that in times past we have gotten into situations
where we've had tenants that were a little less than

responsible in our corporate affairs, and we had

Jltenants' associaticons deal with us, and always in a

goocd relationship. We're very proud of our
reputation in Morgantown.

We have had cne instance where a family had
rented a new duplex. They were the first tenants in

this duplex. It was a 3-bedroom unit, and they had
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a family with several children, and they couldn't
pay their rent. So the, the tenants' association
intervened and said, "Well, would you let us hold a
check until the end of the tenancy, and then you'll
be sure toc get your mohey? And after the tenancy,
then we will deliver to you the check, after we
inspect the apartment, because these tenants believe
that you may not be fair, you may not want to return
all of their security deposit. So, after we
inspected the unit," the assocciation said, "we will
assure ycu payment."”

That check was around $2,000. and after they
vacated the apartment -- the unit in about one
vear —-- I think the tenancy was for one year —-- we
inspected the unit and found that the little kigd
cars and what have vou had raced around the hallways
and virtually destroyed the decor of the unit.

S0, that's why the cost of repairing the unit
was cohnsiderably more than the check that was to
come to us.

These tenants moved on to an out-of-state
iocation; and at the time when we cashed the check,
we found, after a couple of weeks, that payment had

been stopped. __
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36, how do we -- how do vyou propose that we go
about finding the ftenants and recover ocur losses?
These are some of the, the experiences typical of
this one that we have had,

The issue of security deposits, in my view, is
not nearly as serious as 1t appears in the proposed
regulations. They are typically safe in the
landlord's hands, simply because to own property vou
would have scome financial assets; and there are
remedies, if the security deposlit is not repaid when
appropriate, to recover any deposit of the security

deposit.

S0, We ——- we also had a situation which was
mentioned before where the utilities become an
issue. We find that security deposits are necessary
for manvy reasons, whether it's for repair of damages
potentially to an apartment or whether they are for
the security of utilities which may have been
transferred back into the landlord's name.

And where there's a public service district
inveolved, the Public Service Commission provides
that the District can attach the landlord's property
for not pavying the utilities, even though it was a

tenant who had signed for the utility. I'm not sure
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that that's always the case in a municipal utility,
but I know it's true in a public service district
which I chair.

The Board of Directors of the West Virginia
Home Builders Association met on July 23, 1984, and
unanimously adopted an action to present testimony
here today, and the Apariment and Rental Housing
Association has likewise acted on the day before to
anthorize the providing ¢of testimony here today.

The testimony which I have prepared that is
written is from the homecwners association, and I
signed it as Chairman ¢of the Subcommittees on
Legislation.

We find that many ¢f the provisions outlined ---
and I have footnoted in the prepared remarks the,
the specific section to which we refer as we provide
these comments, I hope that you'll be just slightly
lenient, as vyou have been for the other speakers. I
am representing more than one entity, and I thank
you very nmuch for your courtesy.

The asscocigtion, as I've indicated, likes to
promulgate good relaticns with landlords and
tenants, and any way that can be accomplished we

would support. We find that the reguirement under
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Section 5.2.2 and 6.3 are, in the paving of interest
on security deposit, is probably more cost than the
value to the tenant. I think vou had some figures
brought to vour attention this morning regarding the
rate of interest. In fact, we find that many banks
will refuse to pay an interest on these small
accounts and, on the other hand, would likely charge
a fege for servicing such accounts.

adnd there's ancther problem where ﬁhe Scocial
Security numbers are required; and you have multiple
tenants in one unit,. The financial institutions
would likewise have a problem In how to segregate
out who 1is responsibvle for receiving the interest on

the monev.

A "fit and habitable condition" has never been
defined by the legisliature, In years past, in the
mid-'70s to the mid-'80s, the late Senator William
Moreland from Mcnongalia County frequently attempted
to amend the landlcocrd-tenant legislation so
that "fit and hablitable condition" could be
defined. There's always controversy on whether to
ocpen the landlord-tenant legislaticon as it 1is now
provided.

Another section, 6.1, that I wish to refer to,
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I have the following comments: The prohibition and
the regulations against collecting rent in advance
or any amounts in excess of one month as a security
deposit makes it very difficult to collect for a
12-month lease in ccllege towns where the normal
school yeay is less than nine months. In fact, some
landlords provide for payment of the first month's
rent and a security deposit with the last month's
rent in installments to ensure that at least sonme
rent is collected for the period between May and
August.
In addition, some landlords provide for a

discount for the payment of a term, such as six

months or a yesar in advance. Cur companies do
that, We give as much as a ten percent discount for
payment of the rent in advance. We're assured that

way that the rent will be there; and, as I've
indicated, we have not had any problem with this
with out tenants, because we're very proud of our
relations with our tenants for many years. In fact,
vyesterday a past tenant of about 1985 called me and
wanted to see whether they couldn't stop by and say
hello, and they have stopped by on occasions in

vears past, These are the types of things that make
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business worthwhile, when you can refer back to
relationships that vou have developed with those
with whom vou deal.,

As previously noted, the Association supports
fair dealings in all landlord-tenant contracts and
relationships. We support the refunding of security
deposits in all instances, except where legitimate
deducticns are made for items of damage by a& tenant
cr failure to pay amounts due under the contract.

We do not believe that a time limit of 20 days
for the refund of a securlity deposit is always
reasonable. We are aware of many landlords whose
contracts, as I indicated, run on a calendar year or
a term peculiar to a specific location. Therefore,
when multiple tenancy is handled on a compressed
time frame, it is reasonable to assume that there

would be an undue burden on the staff of a company

lor any landlord to compile the necessary data for

the return of the deposit in such a short period of
time.

We are aware that other states in sonme
instances have a time period of 3¢ days. I note
that others have indicated that that may not be

encugh time on occasion. But any term less than 306
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days, we believe, would be guite difficult for many
of the operators who do a good job and try to do a
proper accounting.

We have always urged our members tc make an
gffort to make such refunds on an expeditious and
timely manner. And we further believe that a
securlty deposit should rightfully be applied to
exXcessive cleaning required by a tenant whose living
habits have caused excessive wear and tear, but we
do not condone withholding a security deposit simply
to collect additiocnal rent. We refer in that
instance to Section 6.4 and 6.5.

The next paragraph which I refer to applies
more to Section 3.7. We are strictly opposed to any
rule which weoculd allowed tenants to perform work on
property of the landlord. The proposed rules would
alliow a tenant toc replace a tile roof. You know, if
a tile roof happens to have a leak, that's -- that
takes scme skilled crafisman to replace it.

S0, there are exceptions to anvything that a
tenant might undertake on a landlord's property, and
we believe that any, any work that's refundable to a
tenant should certainly be by a contractor

acceptable to the property owner.
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I have just about concluded, Mr, Director, and
I thank you for your coensideration,

We also find that the Section 5.2.3 and Section
7.1 through 7.5 have some concerns to us. They
prohibit accelerations of rent payments in the event-
of default or breach of a contract. Common business
practice would permit a bank to accelerate payment
on a note, but somehow acceleration of rent payments
is found by these proposed regulations to be
unacceptable. We alseo find that the section
relating to evicticons and termination of tenancy is
generally restrictive.

West Virginia law provides for a process for
eviction for wrongful occcupation. We believe this
section attenpts o extend the time necessary for
obtaining possession even during unlawful
cccupation, We believe this secticon further
reguires a landlord to prowvide utilities during
unlawful occupation. We find this to be
unreasocnable.

As to Section 7.5 and 8.2, we agree with the
provisions 0of the regulations which would prevent
denvying a tenant the use of utilities during any

lawful occupation. We strenuously oppose the
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requirement that all utilities shall be furnished
during unlawful occupation. We cobject to any
arrangement which would reguire a landliord to
provide utilities when funds are being withheld by
tenants in a breach of a contract,.

It is guite conceivable that a group or an
association of tenants ¢ould jJoin and decide "We're
all geoing to withhold rent for a month or two,” and
there may be no alternative for the landlord but to
cut cff the utilities, because he may not have the
funds whereby he could support the utilities during
such a time period,.

And as to Sectiocn 9.1, we believe the
raguirement of these twelve hours advance notice too
show premises to prospective tenants or purchasers
is unreasonable when both landlord and tenant have
agreed in writing ctherwise, This would deny
pProspective Tenants who are in town for just one day
the opportunity to view a living unit where
arrangements were made -- were not made at least a
day ahead of time.

And, finally, these comments are provided in
the interest of promoting fair and reaschable

landlord and tenant relations and dealings. We
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believe that the proposed rules and regulations are
silent concerning landlord rights or that they
attempt to remove legitimate rights which the
landlord may already have. It must be noted that
there are no unfalr and deceptive acts cited which
can be attributed to the tenant.

An example of this inconsistency is the
provision that it is an unfair and deceptive act for
a landliord, gucte, to fail or refuse to accept any
notice, end guote. But there is no provision which
finds a tenant in violation of the same act,.

It is our opinion that the adoption of these
rules will discourage the development ¢f affordable
rental housing in West Virginia. Accordingly, these
rules will not promulgate job growth nor
landlord-tenant relations as they are presently
proposed,

So, we urge vou to do some rewriting, and we
stand ready and willing and anxiocous te participate
with yvou in a way to make these rules more
eguitable. Thank you very much.

MR. RODD: Thank you very much,
Mr. Yoder.

The next person we have on the list is Brad
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Sorrells.
BRAD SORRELLS: Thank vou,
Mr. Rodd, Judge McGraw.

I'm here today on behalf of the Chrysler Credit
Corporation and Green Tree FTinancial Corporation,.

Before I move to the rule that I'm primarily
concerned with, which is Series 24, Title 142, I
wonder if I counld offer a suggestion that's occcurred
to me as I've heared {(sic} -- as I've heard
landlords talk about the problems with the security
deposits, iIn not beling able to put them into a
separate account and that type of concern.,

Lawvers for a long time had the same problem
with their trust accounts, and the State Bar came up
with the IQLTA system where the —-- &ll the money
went intc one, interest was drawn and taken off for
something of good use, It seems that would be an
appropriate use of what in Individual cases would be
smaller amounts; but when amassed together across
the state, it would certainly be guite a sum.

Moving to Series 24, as an initial matter, both
Chrysler Credit and Green Tree believe that rules
pertaining to repossession are desirable, Itis g

somewhat nebulous field, but guidance is desirable.
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There are, however, a few provisions within the
proposed rules that cause concern, and I'll run
through them as gquickly as I can. First, 2.2, the
definition of a "Consumer transaction," I would
maintain that that should be limited as it is by
West Virginia Code Section 46A-1-102, 12A-5, to
transactions that do not exceed $25,000.

Second, 2.1.1, this has been commented on
previously regarding the actual intent to repossess.
I degal with a wvariety of certain secured creditors
in addition to Green Tree and Chrysler Credit: In
mosﬁ of those Instances I've been hired to take
possession, and in virtually all of those instances
they would rather work something out than take
possession, And that rule seems to say, "Go get
it. If you took the security interest, you have to
go get it., "

Next would be 3.2.4, "false threats to
repossess, " Again, I'm not =- I think that's
somewhat ambiguous. I'm not sure whether it's
threatening to repossess when you have no intent;
and that was already cavered, s¢ I think it must
mean something else. I assume that what is meant is

threatening repossession when the creditor really is
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not a secured creditor and has no right to
repossess; and I would suggest that perhaps it would
e clearer if the provision read "threaten to
repossess property, Iincluding but not limited to
household goods when the creditor knows that it has
no recoverable ¢laim of a right to 4o so.™

Next, 3.2.5, 1t's scomewhat ambigucus there in
the last two words, "of other deception.” Certainly
it's improper to make false threats about the use of
law enforcement, but a lot of ambiguity as to octher
deceptions,

On 3.2.6, the same concern as to otherwise
misrepresent the repossessor's l1dentity, that that
could be construed in a lot of instances that when
vou have a repossession agent going out to look for
a car, uUunless he c¢learly has it marked "Larry's

Repossaessicon Service,” he's misrepresented himself

las Just being a standard citizen driving down the

street.

2.2.7 causes a great deal ¢f cancern, and I -~
think that it's an invitatlion for litigation to
ensue almost every time that there's a
repossession, It is 80 subjective that I don't
think any creditor can be charged with that

’
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knewledge of when selzing property from a particular
location might cause undue hardship.

I have the feeling that the intent of this
provision is to stop malicious conduct on the part
of creditors:; and perhaps there are some creditors
who would say, "Well, this guy defaulted. I'm
really goling to stick it to him." And if that's the
intent, that's a good thing.

But I would propose that language such as the
fellowing might serve that same purpose and not put
creditors at risk of an ambiguous section, and that
would be "Seize the property from a given location
when the c¢reditor has actual knowledge that seizing
the property from that location will cause
objectively undue hardship to a cohnsumer.® I think
that takes care of the concerns.

T next would brinyg you toc 3.2.9. That regards
repossession agents to carry a firearm. Now,
neither Green Tree nor Chrysler Credit have any
interest in hiring Wyatt Earp to go cut and seize
their collateral, if thev have to d¢ that. Cn the
other hand, they don't have any control, their
actual control of whether or not the repossession

agent is going to carry a firearm. There are
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already state laws that govern who can carry a
firearm, and when that person can carry it, and what
use that person can make of it while they have it.
Now, a creditor can have it In his
contract, “"Agent shall not carry any firearm™; but
if the agent does, this provision would appear to
make the crediftor strictly liable for that conduct.
DARRELL McCGRAW: This 1s a problem
that appears to me, On the one hand -- and among my
life's experiences 1s some experience in the
practice of what some might say repossession. On
the other hand ~- all right. And in that experience
I know of the stresses and strains that develop in
that enterprise. And the availability —-- or the
availability of weapons in those circumstances is
always problematic.
Do voeu think it's unreasconable to propose that
repossessors should not have -~ should not be armed?
BRAD SORRELLS: Well, JTudge, there
are a lot of situations in 1ife which are highly
stressful. I think my concern as to this section
deals with creditors who by and large, and I would
suggest almost as a universal practice, do not go

sut and have their employvees do the actual
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repossession. This is accomplished by repossession
agencies, people that are in that business.

DARRELL McGRAW: Well, they're
contractors; are they not?

BERAD SORRELLS: Yes, they are.

DARRELL McGRAW: Yes, And would
it neot be possible for the contract to include a
provision in the repossession contract that the
repossessors not be armed?

BRAD SORRELLS: It -- of course,
that would be possible; but unless socmeone from the
credit agency went out, it would be pretty hard to
enforce; and as I mentioned previocusly, I think that
section pretty much imposes strict liability on the
creditor.

But the thing I want tc stress 1is there are

already laws in the state of West Virginia that deal

with this. If a creditor comes up and pulls up his
gun and says, "I want the Chevy," well, he's
brandishing, and that's a criminal offense. He's

not supposed to do that, And I think we're
already -- I mean, the use of a firearm really
doesn't have anvything to do with repossession,

MR. RODD: Could I Jjust ask you,
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not a kreach of the peace in 4o
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fraught with the possibility of

BERAD SORRELLS:

this point.

MR. RODD:

BRAD SORRELLS:
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Attorney General was addressing
regulations and
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appreciate your raising it and addressing 1t. T
think you have nmade legitimates points. Thank vyou.
BRAD SORRELLS: The final comment
on that is I'm not sure that that doesn't raise
constitutional guestions, both state and federal,
3.2.11, I'm a little concerned over the
word, "premises.” I'm not sure if that's intended
to mean residential property as a whoele or the
dwelling place. If it -- 1f -- either way, of
course the creditor shouldn't itself or have an
agent barge into the customer's home fo¢ be
repossessing something. On the other hand, 1if we're
talking about going conto that custcomer's property,

this makes, as it's written, makes it illegal to

walk up and politely knock on the door and

say, "Excuse ne, As vou were notified, you are in
default on the vehicle in the driveway. I'm here to
te pick it up. It would be easier on evervbody and

less eupensive if vou Just gave me fThe keys.,®

I mean, this would seem (o reguire a creditox
to wait until! the wvehicle is away from the home and
then seize it. . But then the creditor has to concern
himself with the other. provision I mentioned: Is

this going to cause undue hardship?
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Mest consumer goeods most ¢f the time are goling
to be at the home; and that as locng as there's no
breach of thes peace and being con privaile property
after vou have been asked to leave —-- and we also
have a specific provision in here elsewhsre that
savys that trving to repossess when You have been
teld no -- I mean, that's sufficient, I don't think
we need to restrict legitimate and polite entrvy on
the caonsumer'’'s residencs,

DARRELL McGRAW: Well, what is -~
I zhould know this, What is the process these dayvys
for the repossession of property? What's the

process’? And I'm not talking about business in a

lot of respects, the help -- the self-help
procedures. What is the process for repossessing of
property?

BRAD SORRELLS: If it's consumer

geods, f course first there has to be & notice of
right to cure default. The cure periocd has to
expire, and then the property can be seized whensver
ar wherever it's found as long as there's no breach
s peace., If that is not possible --

DARRELL McGRAW: {Interposing) All

right. At this polint --
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ZRAD ZSORRELLS: {Continuing) --
then yvyou need to move Into the courts. You simply
fiie a standard civil acticn -~

DARRELL McGRAW: {Interposing)
When you say it can be -- when you say it can bLie
seized by an officer, by whon?

BRAD SORRELLS: By the c¢reditor or
its agent.” It's when vou are still in the self-help

mode ,

DARRELL McGRAW: Why wouldn't It .

be more desirable to have a process which reguires
one to deliver up the property? After all, if vyou
think of the common law, the procedure of
{(untelligible) probably would reguire the delivery
up Gf the property, would it not?

BRAD SORRELLS: Well --

DARRELL McGRAW: Uniess, of
course, 1t were (unintelligible) or something like

this, in which instance 1%t would bwe the cause of

action called replevin, and all of those things have

to be merged of course into a cause of o ¢ivil
action, but -- I guess really my guesticn goes to -

my ¢guestion is a philoscphical cone that does not

necessarily relate to this process today, bkut rather
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it goes to the issue of why don't we have a process
by which people who are in the possession of the
property of others in the instance of tThe fajlure of
finance agreements and so¢ on and such as that, why
don't we have a process that requires the delivery
up to an officer ¢f the court the properiy?

BRAD SCQRRELLS: Because it's too
expensive to go through a formal process every time
there's a hreach of a contract which already
regquires that perscn to surrender the collateral.

My next point with regard to entering on the
residential premises is that would reguire in the
case of all repoussessions that process be issued,
that a civil acticn be filed, that a summons and
complaint be smerved, that a Judgment ke entered,
that the creditor then get a writ cof possession,
that *that be served by the sheriff.

And all of those things are very expensive,.
You'lve got $70 to file the action; $20 to file the
summons and complaint; vou've got costs to go back
and -- attorney time and time of the Iindividual to
go and get the actual judgment; another $20 for
service of the writ,. 2311 of those costs are charged

to the losing party,. 2o, every time that an
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absocliutely meritcoricous c¢laim -- which wouldn't have
been cocbjected tc by the consumer in the first place
if the creditor simply came up and said, "I'm here

to get The keys."

And he'd say, "Yeah. I knew you were coming.”

Adding on a lot of money and a lot of time for
no bhenefit. And that's not to menticn the fact that
vyou're ftaking up court time and the time of officers
going out and delivering writs and summonses when
nchody wants them.

I mean, the sheriffs of the various counties of
West Virginia have much better things to do than
deliver papers that nobody wants, noboedy needs, that
cost a lot of monevy. And certainly there arses many
instances where the only way to get possession of
the property is through an aciual civil acticn,.

Even in those cases, once the summons and complaint
is delivered, the majority of them are worked ocut,
never go to the actual possession.

Moving to provision 2.3.2, "Includse a provision
walving the consumer's right to personal property
taken with a repossessed vehicle," now neither
Chrysler Credit nor Sreen Tree -- and I would

sugdgest no responsible creditor would say that a
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consumer just doesn't have a right to their goods in
the car, mobille home, or whatever. But I would
suggest tc vou that that needs tc be somewhat
limited to a reasodsnable pericd.

As written, it would prcohibit language in
contracts sayving, "You will be provided with a list
of any gocds that were in the vehicle: they will be
held for vocu for a period of X' days."

You knaw, fThere's & lot of things fthat are left
in cars or left in mobile homes. It's just
abandoned property, Yet, as written, this weould
turn the creditors into involuntary ballees, and
they would be charged with keeping that stuff
focrever. You couldn't -- so, there needs toc be a
reascnable time limit on that.

Moving to 2.4.2, "Sell collateral at private
sale to a secured party or to a party affiliated
with the secured partv." now I think ift's guite --_1
have a very seriocus problem with that. That'!'s in
direct opposition tao the specific provisicens of the
UCC and 46-9-504-3, which specifically provides &
seacured party may buy at public sale.

MR. RODD: I'm sorry, I thought it

said "private sale" in the regulation.
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BRAD SORRELLSE: Tas, It said --

MR. RQDD: {Interposing) That you
read.

BRAD SORRELLS: Ckavy. Well, T
didn't read encugh of the UCC,

MR. RODD: I'm Jjust trying to

follow vyou, I thought that you meant --

BRAD SORRELLZ: (Interposing)
You're, you're right, 3.4.2 is & private sale.
46-9-504~-3, "Secured party may buy at public sale

and, if the collateral was of & type customarily
sold in a recognized market or is in a type that you
can subject te widely-distributed price quotatiocons,
the secured party may buy at a private sale.” .And
both of my clients would ke invoelved with collateral
of exactly that nature. Both of them are published
NADA Guides as to the retail -- or the value of ussd
mobile homes and value of used cars, which 1s what
vou have to own to be able to repocssess.,

I believe that the harm -- I think what's

trying tc be stopped here is the idea that secured.

parties can abide -- it's going to be a sham
transaction, low dollars, high deficiency. That's
already covered. The UCC requires that the entire
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disposition, including the method, the manner, tinme,
place, and terms, must e commercially reasonable,

Now, especially in light of things like mobile
homes and cars, which are subject to huge books that
are published monthly as fTo what they're worth, sham
transactiosns ¢an be c¢overed by the UCC, and this is
not needed.

3.4.8, "private sale only tc wholesale bidders

without deducting the retail market valus,” that --

jthe retail market value provision just doesn't

work, It's going to end up costing consumers more,
When vou get right down to it, it's idust not falr:
and if vyou work ouft the numbersg, it doesn't make any
sense, Anytime something is sold on the retail, a
significant chunk of that price is profit for the
seller for the work that goes into selling a
praoduct., But that's not what's going on here. But
I don't want to speak much on that. I would refer
instead %o the Federal Trade Commission's comments
when they considered a similar provisicn and
rejected 1t. - -

There's a nunber of very good policy reasons
why it's bad, and I'm going to be making a couple of

slight changes to my written comments and submitting
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them this afternccn, and that is attached as an
exhibit.

3.4,5, "sell collateral at an costensible pubklic
sale which charges fee or deposit for admission,”
not all aute aunctions do, but some do charge a fee.
It's & minocr fee. It's something that they use (o
offset the cost. But we would submit the same thing
perhaps in some mobile home auctions, although
generally those aren't sold at a public auction.

That dcesn't serve any real useful purposs., I
think that perhaps what's trying to be accomplished
here is smomeplace where, guote, it's a public sale
but vou've got to pay big money to get in, so nobody
can really get in, so there are nc buyers. And
that's just not a harm that's going on cut there,.

If you have done any work argund these auto
auctions, they are big things, they are in
competition with each other, and the fees that
dealers pay are relatively low. And, vou know,
dealers travel at great distance to go down te these
sales which are well-published and advertised, and
that they aren't going down there just to loock.

They are going down to buy. 3o, it's ncect a guestion

of "if" but how much they are going fto buy.
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2.4.6, it's sort of the same problem. That's
saving vou can't sell it if the seller waives
warranties,. Well, when vou are selling a plece of
repossessed collateral, whether it's & moblile home
or a car, vou don't know where it's been, you don't
know how it's been taken care of. And vou are by
and large selling it to a dealer, and the dealer

doesn't really need that warranty. Now, he may be

)]

reguired by state law when he later sells it to a

4

consumer to warrant that good; hut if the seller at
an auctiocn has to warrant this vehicle, there's
going to be a charge for that. And the charge 1is
not for anything of value in the collateral as it
was repossessed from the defaulting consumer. That
charge i1s for the service that this dealer is

being -- or the seller is being required to offer by
this rule, It docesn't protect consumers.

I'm almost done here.

3.4,10 regarding seek -- it says you can't seek
attorney fees not authorized by law. I think that's
ambiguous, I'm not sure if it means you can't seek

attorney's fees unless they are affirmatively
authorized by law or vou can't seek attorney's fees

that are prohiblited by law. and Just one way or the
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acther 1t ought to be made clear.

Finally, 2.4.11 regarding "retain properiv in
strict foreclosure without crediting the buyer's
obligation with the retail market value and turning
over ahy surplus to the consumer," in the first
place this seems To be in vislaticon ©f 48-9-505-2
which doesn't ¢all that process strict foreclosure,
but I think it's the same thing:; and it allows
strict foreclosure so long as vou give the consumer
notice of 1t and he doesn't object within 30 davs.

¥You -- but the bottom line is a repossessed
piece of collateral is not worth to the creditor
what the retail value is, It's worth t<¢ him what
the wholesale value is. And there are going to be a
lot of instances where the creditor savs., "You know,
it's not worth selling it and seeking a deficiency.
We'll just keep it," But with this section, 1if they
are reguired to give the retail market value, all of
a sudden they are going to go, "Ne, we have to sell
it,"” and then go after that deficiency when the case
couid have been closed and evervhody was done. But
as 1t ends up, the consumer ends up with a
deficiency lawsuilt against him and/or kbad credit

entry with "X" number of dollars owed to Creditor Z.
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Again, I Thank vou, and I know I have =sort of
picked apart various s=zscticons in thers, and 1t truly
is my intent that that We helpful, and I hope 1t
won't he taken as criticism. I ¥now -- I think it's
gquite cobvicus looking that a great deal of work has
gone into this process, and T understand that these
reposséession rules are only & part of the consumer
credit protection process going on.

DARRELL MocGRAW: I take vyour
comments in the spirit of constructive
contribution. Thank vou. And we appraciate what
vou have said, and we are particularly sensitive to
the area that vou discussed,. .
BRAD SORRELLS: Thank vou, Judge.
DARRELL McCGRAW: Thank vyou.
MR. RODD: Thank vou.
The next person signed up is Norman Googel.
NORMAN GOOGEL: My name is Norman
Googel, and I'm here on behalf of a woman named
Helen Ann Wooten. Mzs. Wooten is a lowving, fun
person who is also a renter, and this vear she
formed an organization callied the Renters

Assceciaticn and Protective Services, and this is an

iorganization which is strictly volunteer and
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hopefully will provide some meaningful advocacy to
people that rent so that they understand what few
legal rights they do¢ have and t¢ enable them to
enforce their rights.

At this pecint the organization operates out of
a Helen's suitcase —— or I should say her briefcase,
I really would have preferred Eelen tc e here,
because she ¢an comment much better than me and much
more =2iogquently than me on Series 26, which is what
I will address,.

Cn the same ncte, I have to say that I wasn't
aware that this public hearing was coming at the and
of the written comment period, that I was hcocping
that Helen ccould still present some writtan
comments, but I Xhow it wouldn't be possible for her
to do 1t by the close of business tomorraow,

30, I would ask if the law permits it, If vou
could extend the period for written comments perhaps
till maybe the c¢lose of business on Mondav.

MR. ROQODD: I don't think I can.

NORMAN GOOGEL: Okavy. In any

#avent, I do want to -- my coemments are going to be
very general,. I want to offer nv, my support for
211 of the legislative rules. I'm only going to
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1 comment, however, on Zsries 28§5. I do wanit to say

A that I, I support these rules in principle. I dontt

3 isee anything in here which is burdensome or that I -
4 think would be uUnreasonable.

5 I do want to savy, as the Attorney General's

= staff 1Is aware, there are very few statutes that

7 give tenants very many rights, and I think -- but

g the few rights that tenants do have are very

o important, but zadly enough they don't get enforced., !
10 We have one stafute that reguires landlords o

11 provide rental housing in a fit condition when
12 tenants first move in and tc maintain it

i3 throughout. It's a very important right. There's
i4 ne way really to enforce it other than a lawsuif,

15 land then there's another statute that says a
ie landlard has to give a one -- one rental periocd of

17 noetice 1n advance wefore eviciting them. But that

18 |doesn't even apply when a ftenant doesn’'t pay the

18 rent,
20 And then you have a summary eviction statute

21 |which not only is falir to the landlords, bhut this
22 |statute iIn my experience representing tenants in 14

23 vears 1s absolutely brutal. It calls for a -- it
24 |doesn't requlire landlords to provide any type of
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written notice of avents before filing the wviction
suit, and often they don't. When the suit is filed,
the trial on the eviction case is five to ten davs
later. Cften the tenants are served with the notice
aof trial a couple days in advance, And 1f they
don't know thelr rights and they go straight to the
trial and are evicted, as they almost always are, it
doesn't 2ven do them any geood to appeal, because
there's no possession pending appeal.

S0, to whatever extent -- as far as the
landlords teday who have commented on the eviction
procedure who would want to say to yvou that, that it
favors tenanits, that's simply not true. And in West
Virginia we have an eviction procedure which in nmy
Gpinion doesn't even meet minimum standards of due
process.

8¢, I ~- while fenants do have very few rights
by statute, thers are some legal rights that they
have from other sources, And contrary to popular -—-
or cantrary to popular beligf, even ranters have the
right to not be trespassed upon, they have the right
to be free from invasicon ¢f property, and many octher
rights,

And what I think these rules do and the reason
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why I tThink they're helpful is they, they help fto
make meaningful those few rights that tenants
actually already have. These rules ¢ not creats
any rights for.tenants that don't already exist: but
by =savying that scome of tThese things that landlords
commonly do are unfair and deceptive acts and
practices, now fTenants have a meaningful wavy to
enforce these righits which they already have, and T
just don'it sge how anybody can disagree with that.

And I haven't really heard any of ftThe landlords
today say that thev should be reguired to maintain
property in & fit condition cr that they shouldn't
be reguired to return damagse deposits when it's
Justified. And all these rules seem to do is
enforce the right,

DARRELL McGRAW: But the problem
is, Iis that we live in a society of laws, and within
those laws we have provided for contracting, which
is the heart of our economic system, that is in
terms of the reliationship between whonmever in an
economic engagement -- in any eccncoemic activity, and
then we have provisions for the enforcement of those
contracts.

NORMAN GOOGEL: That's right, and
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%I do think that no one can say that the ftenants and
The landlords start cut on any tvpe of even
footing, I mean, the tenanit is at a tremendcus
disadvantage from this entire relationship. And
gven with this summary eviciticon procedure, which I,
which I would savy is unfalr even if it's followed
praoperly by the landlord, the reality is most

landlords try to aveid it, and they use ever

snlawful means possible to fTry to evict tenants

cutting off utilities, loc¢king them cut.

In cone recent case a tenant who lived in an
upstalrs apartment, the landlord removed the stairs
$0 he couldn't get up to his apartment to get in or
te get his stuff. And that's not an extrenme
examnple. That's typical. Landlords are only
limited by their imaginaticon as to the ways to get:
arocund the laws.

And then I don't even want to begin to tell vou
abocut all of the tenants who have lived in rental
broperties and improved these places and make themn
better by making repairs, and of course they can't
get compensated for ift,.

o, I, T think all these rules do is help to

without going through the statutes, Jjust -- such as .
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enforce already existing rights. There's no tilt
here in favor of the tenants. I think —-- it's just
nct correct to say that rules which now make it
possible to enforce aliready existing rights
constitute a tilt toward the landlord and away from
the tenant -- or rather in favor of the tenant (sic).
And as far as the security deposits go, that -
seems to be a favorite issue of the landlord. What
I have found in my practice representing tenants,
good tenants, bad ftenants, it doesn’'t matter how
well you take care of the place, it's almast
universal, that you will not get your damage deposit
returned. And a lot of tenants, It's just nct worth
it to them to have to file suits to get the damage
deposits back.

So, I think that the rule proposed on danmage

deposits is very reasonable. It's & good start.
It's a lot less than many other sftates have. I

Just, I Jjust don't buy the arguments about all of
this burdenscome bookkeeping by putting a couple of
hundred dollars intc an account somewhere £0 that
the monev Iis set aside and will be there at the
end., I just -- I think it's a very reasconable

requirement and a good starting place.
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G, I would offer my suppcert far these rules

N

and commend the Attorney General in general for
propoasing these legislative rules on unfaipyr or

deceptive acitsg and praciices.

DARRELL McGRAW: Thani® you very

much .

MR. RQODD: Thank vou, Mr. Gocogel.

Andrew Maier has informed me that There is an
individual, a Mr. Anderson, who would l1ike to jump
ahead of the pack because he's got some
responsibilities, and that's perfectly okay.

Mr. Anderson,.

Which Anderson are we going to hear from?

E. €. ANDERSON: I'm "Bud"
Anderson; and this is Neal, the more vocal part of
my familvy,

I am both a property owner, a landlcrd, and a
property managsar.

DARRELL McGRAW: It's really
interesting to see who Neal 1s kin to,

BE. C. ANDERSON: Well, from the
cheeks up, he's definitely mine; and from there
below, I helieve he's my wife's, but --

I would l1ike t¢ say that I apolegize for
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‘live, They can have an aXtended fanily. Other

ibedding, and other places for .them to live,

‘my parents, and a few asscciates of Anderscn

i13

bringing him and being disruptive, and I apologize
to anvbody with a tight time schedule. I don't have i
a lot of points to cover that have not already been

stated, and I don't want to bhe redundant, T did

)

miss the first part, so forgive me If I restate
something other landlords might have salid.

The basic premise on the landlord-tenant
relationship as we see it is that there are

different options faor people to have s place to

ke

countries do not find it strange o have many
generations under one roof.

We recently enabled some Chineses Iimmigrants
here to be able to get mattresses put on thelir
floor, We told them that theyv had tooe many peocople
to rent from us, because we were following basic
rules. They wanted to have boys and girls in the
same room, and they wanted to have 17 people living
in a Z2-bedraom home, We were unable to fcllow
current regulations and rent to them, but we 4id go

sut of cur way tao assist them in finding clothing,

I'd alsc like to say that, speaking for myself,
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Propertlies, that we do a lot ¢f tThings o help
tenants out, And to the person that spoke just
before me, T. would love to have a chance to share
actual e¥periences that came from tenants that
burdened us as properiy owners and landlords,

I think that if vou look purely to the rights
cf tenants -- and I kKnow that this varies from
landiord tc landlerd -- bhut I'm here to smay that as

& resuponsivle landlord, as a compassicnate human

abscliutely taken advantage of, humiliated,
undermined, and back-stabbed by the way the systenm
supports the consumer aspectis without being able to
have the tenants held accountable te the landlords.

In a contractusal relaticonship -- as I
understood it In college there were five basic
tenets. You had to have -- the points of the
contract would include a legal contract, an offer,
and acceptance, a timeliness, and alsc
cempensation.

You do not rent somebody else's property Ifrom
them without cempensating them for it, Yotuu do not
tear up somebody else's property without expecting

to have to pay for that., ) =

L

eing, I feel not only downtrodden by the system but
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Yes, when T rent property, it will e in good
shape. There's a lady been trving to move into the
unit that I have in Cross Lanes for the lasi two
weeks, and I waon't let her move In because I know
that T have a leak in the wall ----it's & simple
matter —-- and 1t also does not have all of the
bBurners on the stove working, and the dishwasher .
does ncoct work.

Tc me, that's a luxury aparitment that I anm
refusing to rent Lecause I want evervthing te be
right when the lady moves in. She 1s begging me.
She iIs trying to make me feel like I am withholding
& place fcor her to live. She dis living with her
parents right now. It's Just a choice that she has
made, that she does not want to be responsible, be
c¢ocperative, and share space with her parents and
her family; that she is now tryving to hurry us up to
get these things fixed. And when parts are not
available, it is impossible to have something Fixed
within a day or two.

There were a few specific points that I want to
mention that we have done koth as members of the
Kanawha Valley Landlords Association that a few of

us got together and founded a while hack, alsc ather
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members <f the West Virginia Landlords Asso
that I'm a menber of, have gone as far as trving to

help pecople ocut to £find them other places to live,

, to work through the FMHA offlice -- -thai's the

Farmers Home Administration office ---3¢ that they
could find literally better housing than I'wm able to
rent them at the subsidization of government monies
for a rent that is actually 150, sometimes 5125 a
month, They're getting a bwigger houss, a vard. And
I'm able to 4o that kind of thing because I enjov
helping people, and T am a ¢ompassicnate parsan,

We aiso work with Mountaineer Habitat For
Humanity. And as a member of a number of civic
cluks that I belong to, we alsc help the homeless
shelters, both the emergency men's shelter, the
Scjourners, and the Zamaritan Inn. We cock at the
Samaritan Inn at least once & month, provide a lot
of help there.

I'm net saving people need to live in homeless
sheltars i1f they can't afford to have & place to
live, but where 1iIn American society has it ever been
sald that you get something without paving for it?
It is no different to move intc my place, tear it

up, and not pay for it, and move -- or to move into
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it, and occupy its accommodations and not pay for it
and move, there's absolutely no differsnce in that
and walking into KEmart and shoplifting at will, or
going into Xroger's and eating off the stand and
raining it for evervone else and then walking away
and 2xpescting not to pay for It. Thieves are
thisves.,

And the biggest thing that I stress to my

tenanits 1 that we want to work with them, but that

o

necessitatres a two-way communications.,

I have asked, "If vcu cannct way TtThe rent, vyvou
must at least contact us." And I will tell vou
inevitably it is the peopls whe move oult and owe Two
or three months' rent, tear the doors off the
hinges, scratch and tear up walls, loosen the tiles,
and knock over the handrail when they are moving
their U-Haul truck in, those are the type of pecple
that de not notify us when they're unable to pay the
rent. They think the best way to treat us 1Is ta
ignore us,

I vehemently oppose pecple that have such poor
communication sRills that they do not avail
themselves of opportunitises where T might assist

fthem through the Deparitment of Human Services, FEMA,
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local community groups that will help te subsidize,
such as Heart And Hand,
Tenant cohligations are to pay and also let us

-

know when they are ending thelr occupancy. I have a

unit sitting right now where the maother moved off to
Marviand. She left an 18-vear-<ld beoy and a
i16-vyear-cld daughtar; and I have no control aver
tThat unit.

The boy broke into the unit next-doocr, thieved,
stole over 8900 worth of property, and it is still
in the hands of the court right now. That unit is
Totally in limbo. We have sent mailings to beth the
mother that signed on the lease and the 18-yvear-old
boy that signesd on the lease., We have no idea what
to do with their property. I{'s costing me 5290 a
month plus utilities. I have absolutely nce idea
when the end of their occupancy will cccour,

And if vou're not golng tTo expect fair-paving
tenants to bear the burden for our coverhead and
ctosts —-- because we like to¢o help pecpls, bkut we are
not in the human services busipness, we are nct in
the charity bkusiness. We are in the Lusiness of
trying to get a fair return on our invesiment

dollar. And believe me, any store uptown does not
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cperate on the profit margin that I subjesct myselfl
Lo, And nobody would put up with the kind of bad
communications cur tenants share with us.

And just -- 1f I nmay, to, toc state & couple
things, Paul Harvey 1Is one of my favorite pecple.
I'll end with him but not befeore trving tc make a
woint,

In political science, 1f vou read a lot of

Plato, you ¥now that Platc wrote The Republic, He
had a lot of good ideas., When he wrote the law, it
was his Idea to ftry to adjudicate common sense, It

was his idea tTo try to legislate fair practices,

And it was as big a flop as it might be to try to
overlegislate things that could best be handled if
the tenants were reguired t¢ reciprocate, fo
communicate, and to be falr to us. We would be much
more in & frame of mind tTo cocoperate with them and
be more lenient,

My experience 1s 1f you do not share with the
landlords the ability te collect {sic) more than =a
flat one-month security deposit, then we will be
forever at a disadvantage. If a landloerd only owns
property in a bad part of town and vyou expect one

month's security deposit when 1t's well-known that
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the guy is moving in, and he gives you cne month,
that's all you see for three or four months -- they
kncw the tricks, they go to the magistrate court,
they postpone it, they're still living there. They
get a —-- they fight the eviction that I give then.
That's ancther 30 days. There are up Toe 70 te 90
davs 1t will take to get rid of an absolute croock.,

If the system is cleaned up so that people can
be accountable for the merchandise, and that is the
property that they are occupying from me, I would be
very happy ta deal with them.

Insurance compahies are yglven the ability to
set thelr rates and fees based upon thelir specific
exXxperiences; and I would say to you that one month
might ke fine in a place where pecplsz are paving
good rent, the place is in & nice part <f town., One
month might be just wonderful. But when vyou are
dealing with the lower-income properties, vyou are
dealing with a lot more headaches; and the only way
to proftect the landlord and protect the other
tenants would be to have some flexibility in the
amount of security deposits.

They have cholices,. They <can live at home; they

can share a dwelling; they can get a roommate; they
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can go through Mountaineer Habitat: they can ¢o

‘through FMHA (s5ic); they can deal with people that.

are willing to help them, but they cannct move Iin
and take advantage of the landlords or the landlords
will just simply move their investment dollars
¢lsewhere, and there will be no opition left to
government but toe provide more expensive and more

socioveconomicallv-deprived projects and housing

‘units that compound the problem by concentrating

crime and that kind ¢of status,.
And as I said, I'd like to end with PFaul
Harvey, and a famous guote that he always uses

is;: "Self-government without self-discipline will

noet work." And I don't want to be like Flato and

osverlegislate, but I dc noct see anvthing spoken to

'in this that would, guote, assist the responsible

husinesses, because we consider curselives a very
responsible and humanitarian type business -- but T
zee on yvour Appendix B, No. 4B, 1t says "Will _
promote consumer confidence and assist responsible
businesses,” I s2e nothing in this legislation that
would assist me as a responsible bBusiness person if

veu do not give some flexibility and to heold pecople

accountable and make sure that they are accountable
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te thelr ocwn leases that they sign, that they
communicate with us, and that they actuaily display
self-discipline so that they might have
self-government and a lot less legisiation. Thank
vou,

DARRELL MCcGRAW: Thank vou.

MR. RODD: Thank vyou,

Mr. Anderson.

The next person signed up, reiftuarning s our
criglinal scheduls, is Leff Moore.

LEFF MOQORE: Judge, Director Rodd,
thank vou feor the copportunity to speak today. I'l1l
try to be brief.

I1'd 1ike to have the opportunity to address
both Series 22 and Series 24 rules; and then at the
conclusion of my remarks I'd like to sort of give an
overview, 1f I could, as t¢ how the organization
that I represent, which is the West Virginia
Manufactured Housing Association, generally views
this rule-making exercise generally and tThe good
work ©f the Atftorney General's aoffice, Consumer
Protection Division in particular.

In relation to Series 23, some < the

information that we would like for the Attorney
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General's office to consider is the problem of the
drafting of the rule itself. From a technical
standpeoint, it appears that the ruls drafter
recogniZzad that there Is a new statute, 1%83
statute, Chapter 27, Article 15, wherein the
legislature clearlvy indicates that its purpose —-- _
that it is frving teo determine the differences
between varicus fypes of factory-built homes, and it
gives on -- in its legislative purpose and
applicability section under 27-15~1, it clearly
states the reascn for thess definitions.

We accept these definitions in drafiing the
raule in part, but we abanden them Iin part: and we
are unclear as to why the drafter of the regulations
accepted some of tThose legislative statutes and
abandoned others.

We f£ind that that process was carried
throughout the drafting of the rules, and there's an
inceonsistency in definitions and terms. aAnd as
such, we find that, notwithstanding other parts of
the rule and its intent, we find it tc be virtually
anadministerablse and subject to a lot of litigation
just on the definition section, because it is in so

much conflict with numerous state statutes, but
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particularly 37-15.
MR. RODD: Excuse me. I'm _having
a little trouble hearing, Mr. Andersaon.,
E. C. ANDERSON: We're leaving
right now,
MR. RODD: ckavy.
I'm sorry.

LEFF MOORE: In addiftion, we woulad

(]
in

point out specifically that 2.% in Ssries 23 definse
a, gqucte, "mcbile home park™; and the rules
themselves are entitled "Practices in Mobile Honme
Parks.”

While the statute clearly at 232-156-2(c)
defines "factory-built home rental community"”
glearly in the statute, we're unclear as to why we
are Using slang language in the rule and in some
type of casezs we adopt those definitions. I —-- we
feel that the definitiocn section 1z extrenmely
important. The title ©of the rule 1z extrenely
important as it relates to other state cocdes, and
for consistency.

N

That ambiguity ke clear -- is alsc clear in
2.1 and 2 wherein mecbile homes and mobile homes

rather than factory-built hnomes are generally
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addressed. And when vou compare those definitlions
and apply the legal definition to the, tc the
propesed rule, it would indicate that we have a
problem There.

Welve, we're confused and perplexed about why
we =ven included 142-23-2, the "Tie-in Zalegs;
Separate or Discrimination (sic) Charges." I heard
speakers garlier today compliain thait they felt that
that was unfalr; that people should be able to use
their praoperty in whateveyr way tThey felt
appropriate,. Hocwever, we recognize as an industry
that the, that the antiitrust provisicns of West
Virginia and federal law clearly prohibift tie-in
sales. - . o

The reasch we raise the guestion iIs the
Attorney General's office's Antitrust Division has
brought in the past several successful, I might add,
actions against rental community owners who engaged
in tie-in -- in tie-in sales and engaged 1in
antitrust activity, a&nd there were several consent’
decrees that were signed by those -- by ocur industry
Tirms.

And %0, we're unsure as to why we're saven

including that langusge in the rule. We think fthe
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energy might be better expended actually enfarcing
the law that is already there, because we do have --
we clearly do have laws That protect peocople from
tie~in sales and separate and disciminatory charges
based on previocus acitions of the Atiorney Gehneral's
division.

In the term, the "Rental Agreement
Reguirements," we find that, that a, that again the
ruls appears 1o be redundant in view of the statute
of 27-15-1. Those statutory requirements were
there. The only thing that this rule appears to do
is allow the Attorney General's divisicon to bring a
civil suit on behalf of an aggrieved party who finds
that the, the regulated antity under thirty- --
under Chapter 37, Article 15 fails ft¢ perform. Andg
from that standpeoint we find noe -- nothing wrong
with that as long as the language in that rental
agreement reguirement secticn is compatible with cur
existing statute.

Where we feel that the rule is defective is 1t
fails to take into account and fails to acknowledge
a whole body ¢f law tThat's designed fto proitect the
consumer that's not even, not even addressed here,

The West Virglinia Fair Housing Act, which is

ACCURATE REPORTING SERVICE, INC.




(=Y

A0 ]

)

o)}

10

i1

i2

the companion
Housing Act,
availawvle tao _the
property nationally,
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agreements and what shall be contained in

what
kKinds of
the existing wody of
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is a general

statute toc tThe

it!'s a body of law that
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cannct be contained in
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United States Falr
is, 1s readily
of all kinds of rental
and particularly in West

vary clear; and rental

them and

them as weall as all

rental practices are very much a part of

law.
us in cur Iindustitry that there

snly the

landliords but also the tenants in this state about

that body of law;

viclaticns of that law occur;

system,
unaware of that body
without referring to
depriving the
designed ta protect,
the law,

We find that to
of the activities of

those people charged

cases

and as a

consumer .,

are noet well-verseéed in

result, a lot of

and even the court

particularly at the magistrate level, is

of law and issues rulings

that law or t¢ the —-- and thus
those that the Ilaw was

with -- from the bhenefits of

be consistent throughout a ot

government generally is that
with enforcing the law in many

the letter and the
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provisicns of the law, sc the result thers beling
that we try to pass ancther new law sc that it's
within our comfort zZone rather than tTo enforce the
laws that we already have ¢n the books,

I would point out that, that in the
manufactured housing regulations generally —-- I'1l1
submit more detailed comments about the particular

technical sections that we feel are defective,

’

and -- But many of tThat {sic) has to do with the
cverall apprcach to fterminclogy.

An 014 lobbkvist at the legislature many vears
ago told me that -- he said, "Just let me write the
definitions, and vou can write all the rest._of the
bill." And in writing the definitions iIn this
proposed rulz, I think we've created a situation
where we're going to have a lot of conflict in its
effective administration betwsen contract law,
contract terminology, and the existing state law.

In addition, I'd like to Just kriefly talk
about rule Serles 24 regarding repossessions. I™m
not going toe repeat a lot of the information that
the Attorney General's office has received this
morning, but there are certain secticons that are

particularly troublesome tc the manufactured housing
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industry because of the unigueness of the product.
For instance, it wounld be a deceptive act ar

trade practice to enter a <consumer's residential

ipremise to gseize property. We understand the

coencept there, and we understand what we are trving
To achieve, buf remember fthat we were sctually
repossessing his residential property from his
regidential propertv. His real astate very well may
e his residential property: and we may be also
entering intoe his factory-built manufacitured home
which is held as persconal property, that's secured
as personal properiy., ¢ remove it from his
residential property.

So, Jjust the —-- that -- - -we think that's a ) .
Tigxable thing, but we think that it could be the
source c¢f a lot of litigaticon by those people who
feel -- felt aggrieved Ly trespass or "entering
into" or wherever. . .

There is alsoe -- there's some time limitations
on the sale of distressed merchandise or on
repéossessiocns that we find te be owners,
particularly Iin view of the trade practices within

the industry.

If we were forced to meet the ftime frames that
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were outlined in the, in the rule, what would happen
is that many consumers would be subjected to greater
deficiency balances fthan are necessary. There are
many times when it¢'s to the advantage of hoth tThe
consumer and the holder <¢f the security to defer a
sale for a seasonal period of time in ocrder to
capture the best dollars for the season. In
addition, because of the transportation difficulties
cf adverse and inclement weathers and mud and those
kinds ©f things, many times collateral has to sit in
place for some time in crder for it to be physically
moved, and it is not as simple as repossessing an
automgbilile and towing it to another lccation,
because of the complexity there.

We would urge that -- and we will address those
in more detail in our written comments, but we would
urge that the Attorney General's office revisit
those rules with those kind of comments in mind with
the idea of trving to refine the language somewhat
to consider that there is a lot of unigue situations
that could very well prove trcocublesome under the
draft language.

Finally, I would like to, if I could, just

briefly address cour history of consumerisam within
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cur industry generally and how it has related toc the
Consunmer Protectlion Division most particularly.

In 1975 when the act passed, went into effect .-
we recognized that the holder in due course doctrine
was eliminated in West Virginia, and a lot of the,
the, a lot of the reguirements ¢f the business
community were changed by the nature of that- -~
statute. And we also recognize that, unlike some of
the previcus speakers, that business pescople are held
under ~-- tTc a higher standard in the marketplace
than consumers are, aAnd we recognize that there
is -- they should be held to a higher standard, and
we subscribe to that. And it's a right and a
privilege under licenses and other laws tThat
business people serve the public, and it is a
Pprivilege to do that, and we understand that
consumers' rights and businesses!' rights are nct
necessarily to be held even in all cases before the
law.

But we, we also recognize that business has &
responsibility to i1ts consumers; and &5 such, wWe
formed what we call cur Consuner Service Bureau
through the West Virginia Manufactured Housing

Associatiocon. And what we 4did is we worksed very
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Protecticn Division, and so the Consumer Protecticn
Division actually weculd review consumer complaints
emanating from our indusiry. They would then review
the conmnplaints teoe see 1f & statute was violated,
particularly Chapter 4£484; and 1f no viciation on tThs
surface was deemed and they ccoculdn't mediaste the
complaint, they would refer it to our Consumer
Protection Divisicon for industry mediation and
assistance.

What we learned cver —-- and that sysiem worked
for -- very well, What we learnsd over The vears,
that most of the complaints coming before th
Attorney General's Consumer Protection Division were
not violations of 46A, but they were contractual
disputes, or warranty disputes, cor vioclations of the
Magnus-—Mosse {phonetic) Warranty Act, or viclations
¢f Chapter 29 -- or Chapter 2:1-92 ¢y Chapter 21-11 of
the Code ¢gf West Virginia in regards to manufactured
housing, or violations of the fair hcousing law, ar
many other vioclations of existing statutes.

We, we have stacks and stacks of files in our .-
offices of complaints that -- where the complainant

had first filed a cdmplaint with the Attorney
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General's Consumer Protection Division, and the
Attorney General'’s Consumer Protecticon Division made
a good-faith attempt to mediate. In addition, they
also made a review and determined that there was not
4 viclation or not an apparant viglation of Chapter
464,

We then got the complaint. Upcn investigating
those complalnits, in many cases we found numercus
protracted, over and cocver, lots of oode sechtions
that were viclated, There were -— there -- we --
the Attorney General's cases workers did not
understand that they were locoking at a vioclation of
numerous laws, But they applied thelir law, 48A, fo
that particular complaint but 4id not look at other_
Code sections that are in existence that protect
that <sonsumer.

We have & defect in our system. And I'm not
sure I know how to fiz that defect; but when s T
consumer comes To the Afttorney GCeneral's office,
they assume that, that, that they're goving to get

legal advice on how to proceed with their consumer

Jcomplaint,

.

In many cases what they get is a review of the

consumer complaint, # good faith attempt at R
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mediatiaon, but thev are left unawares of many of the
laws that exist in the Code of Wast Virginlia and the
United States Code that protect them. And =0, what
we ~-- I fthink what happens IiIs 1s that that leaves ~
the consumer unserved to a degree, although it's not
a willingness on the part ¢f the Atforney General's
cffice te do that. I understand thelir restraint --
constraints by staff and budget and thelir
legislative mandste under Thapter 464,

But at the same time many, many landlsord-tenant
relaticnships, many magistrate situations, many
violations of other licensing laws or regulatory
laws that are designed to protect ¢onsumers are
never passed con to those consumers by the Attorney
General's consumer complaint division, simply
because the case warker does not have the
comprehensive knowledge of all ¢f these varicus
consumer protecticn laws that exist, including fair
housing and licensing laws and regulatory laws and
other rules and regulations that exist, lncluding
sanitary, health laws, trespass laws, and those
other things.

So, in reviewing that consumer complalnt, &

knowledgeable consumer advocate, like APPALRED and
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cthers, use & wholse body of law toc assist the
consuner and not jusit Chaptesr 46A4. I believe that
what we are doing is we are trying to expand our
realm of influence under Chapter 464 80 wWe can act
as a government agency on behalf of more aggrieved
people.

But now, even that, it requires a civil action
and a protracted process under West Virginia law

undsr these sections for any meaningful work o

]

happen on behalf of the consumers.

T would submit, gentlem2n, that we would be
better served to find ways to inform the public,
assist the public in accessing that body of
knowledge about tThe laws that already exist that
protect them. I f£ind that many of our business
people are not -- are -- In many cases &re vinolating
the laws themselves simply bhecause they don't know
they &xist.

So, we have a real educational problem gn
behalf <f the public, on behalf ¢f the business
community, and I would submit on behalf cf the

Attorney General's Consumer Protection Divisicon case

|workers who in many cases are unawares of the

variocus laws that they overlook in assisting
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consumers.

I'm, T'm sort of like the guy alcongside the
road who can point out how the car broke down, ut
I'm not sure that T have a socluticn on how to [ix
it. But I melieve that if we rscognize that this
body of law exists, that -- I'm sure that as these
rules make thelr way through the legislative
process, there will be advocates from all corners

ting statutes that

)

pointing cut how there are exi
cover many of the things tThat are covered In these
rules and why -- and how we have as a sococlety
collectively failed to Iinform our consumers about
these particular laws that there are there to
benefit them. If we can address that issue at the
same fTime we're working on these rules, I think the
public would ne well served. Thank vou,

DARRELL McGRAW: Mr. Moore, I want
toc say something before vou guit. I wanit fto say
that, of course, wisdom, vou know, the concept of
wisdom, is most often recognized bhecause the
purveyor of the wisdom iz cultivating the prejudice
of the aone who is listening attentively tc what he
has to zay, all right?

And so, I want to thank vyou for what I percelve
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wise commentary with respect

cperates-generally. And

chservations tTo *t

apply vyour

littls corner of the

fo, to perhaps apply yvour wi

circumstances with a view to

to the general community tha

particulariy and

-

and =g, sg, s¢, I want

iparticularly far vour, your
imparting veur wisdoem to us
have addressed.

LEFF MCORE

MR, RODD:
I'm goinrg to take about
consult about the process
resume the hearing; but lite
a couple of minutes.
{Short recess.)

MR. RODD:

'kindly acknowledged that he

in about two minutes we'll r

speaker; and I mean that

inasmuch

government, I

here,

precisely,

1387

this morning & very

to how government

as we are able
of

he Improvement our

want ta, I want
sdom to cur
improving cuar

f we servée, consumers

vendars alsa,

Toc thank vou

remarks this morning and

on these Issues that you

: Thank vecou very much.

Thank you, Mr. Moore,.

a two-minuts wreak o
and then wel!lll

rally that will be just

Our court reporter has
is able to continue, soa
esume with the next

that welng, in

services _
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the order that I have it here, Lester Caudill,.

I'm going to -- during this two-nminute period
of time, I'm goling tao alsc give vou the names of the
remaining people whose names I have here: David
McMahcon, Nelson Robinson, Susan Sobkoviah, and then
previcously I had called the name of Bonnhle Harold,
and I was told that the name of Terry Snyder should
be deleted, and also a Neal Walters,

Are any ¢f those pecople arcund?

Okay, we'll begin in Jjust, as I say., about a
minute with Mr. Lester Caudill. Thank vou.

Thereupon, at 12:17 p.m, a recess was had until
12:18 p.m., at which time tThe following proeceedings
were had, all parties bheing present as heretofore
noted:

MR. RODD: We're ready to resume,
and the next perscn listed is Lester Caudill.

Thanks for vour patience, Mr., Caudill.

LESTER CAUDILL: Well, I'm
actually here and going to speak on behalf of myself
and Terry Snyder representing the role <f United
National BRank. And, cf course, we're members of the
West Virginlia Bankers Association. We're hers _

Basically Just to suppert Tom Winner's letter that
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he's alrsady subnitted and addressed fto you-all,
I did want to make some simple comments that we

support the Consumer Protection Agency, The issues

that they have fto address, In general, on Series 24
as Tom Winner has already pointed out. I don't want
te be redundant, bhut the issues that he -- that Tom

has addressed, that the Ssaries 24 is prevented in
certain areas, and perhaps not necessary in certain
areas; and then as other people have also pointed
sut:. other creditors, that some of the languages as
written that the issues are Loo vague and in certain
circunmstances to¢ restrictive.

And that's basically all we have, I think
theré were some guestions asked about some general
repossession procedures sarlier, and I was goling to
encourage anvyone from the Consumer PFrotection Agency
or the Attorney General's office simply to call.

I'm sure the other banks will -- certainiy mine
will -- we would be happy to discuss and, as I
indicated, as to our procedureses and any
recommendations cor anvy conflicts or issues that
we —- we all need -- you know, we need the agency
as, vou know, noet only as an agency T¢ kesep us in

line, but as individuals I'm sure we all have gof
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friends and relatives that we nesed protecited, and we
respect and appreéeciate the efforts of the agency and
tThe Attaorney General's office. Thank vou.
MR. RODD: Thank you,
Mr., Caudill.
The next zpeaker listed is David McMahoen.

DAVID McMAHCHN: T had szsame

tthank-vou’s for the General. I'11 save those until
later,

I have some genesral remarks and some specific
remariks, Do vou have any particular idea whether 1t

would be better to wait for the General tc hear the
specifics in general or shall I just -- or does it
make a difference?

MR. RODD: Well, give us your --

start. with vour specifics, I would savy.

u

DAVID McMAHON: Ckay.

There have been saveral comments by sreditors
and cther busingsses about the difficulty cf using
the word, "reasonable." The benegfit of using the
word, "reasonable," 1s it wmeans flexibility. We
cannrot under these rules predict all future nmarket
conditions, &ll fature needs, all current

circumstances and damnages. I think that if we -—--
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the, the complaint about overregulation --
unfortunately we complain about reasonableness,. It
vou hecome too specific, then 1t will be
averrasgulated and inflexible.

Seazonableness leaves it in the hands of
industry to decide and businesses to declde. They
who know, as Mr. Mooere went on, better than the

consumers how things work, what the standard should

‘e They in the f£irst instance are thég ones who

1

know what it is.
With regard tc the subject of landlord-tenant
and deposit accounts bearing interest at some

possible time frame, there is -~ 1f vou are the

| fiduciary for the account and if it is to your

benefit for the money to stay in the account, and if.
vyou get palid the interest, then that is possibly a
conflict because of vyour fiduciarvy's interest.
That's why lawyers are not allowed 1o recsive .

interest on their trust accounts. However, it's

lunclear that because 1t applies fto the lawyer's

fiduciary, that it would apply here.
But I support the suggestion by the man from

Robinson & McElwee, that we do for deposit accountis

2’

what was done for interest on lawyers' Trust

il
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accounts, Have them put the money in &, in a, in an
interest-bearing account. The interest will first
go to the expesnses of the account. And vecause it

is so difficult to account for each fTenant's
interest if there is more than <one ftenant's money in
the account, have that money go to a fund that would
pravide housing for homeless people,

With regard to the comment in the -- in a
lJandlord-tenant <on the fact that the rulies reguire
the deposit be returned, if possible, to have bean
done within 2¢ &days, I think that's extracrdinarily
reasonable. I would think 124 days would be ny first
choice. That's two weeks for the landlord to walk
in the place, lock arcund, get a reasonable estimate
of what's it's going toc take, get someone in there
to d0 an estimate of repairs, and walk cut.

80 days is Just not workable for vyour typical
tenant. People have & hard encough time getting
together a deposit to rent one apartment., If they
then need to move from one apartment to ancther,
where dc they get the money for the second deposit
if they've got to walilt 80 days for the deposit from
the first unit to Lecome freev? It's just not a

feasible thing for the tenant tc bhe able tc do, to
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wait 80 davs to get a deposit back, It should be --
I say 14 scunds reasonable tTo me. 2nything bevyond
30 is just -- it just deprives tenants of the

ability to rent their nex rental unit.

With regard to the complaint about there having
te be a roof -- an estimated repair of $50, one
gentleman suggested $200, I would suggest that if
you are on a minimum wage, working 20 hours a week,
which lots of Ffolks are, trving t¢ ralse a family,
your monthly income is going to be about 550 bucks.
If you have got a surprise autc repalr for 200 bucks
on a car that might not be worth more than 3 or
$400, that's a significant fact. I think the $50C
amount is very reascnable on that account.

I have written down -- I think it was on
deposits. To get to the lady who said she required
a 820 deposit, I have never in my 20 years of Legal
Aid history heard of a deposit that low. There

are -- I'm not sure that I've ever heard of one

under a hundred dollars either. It's kind of a
practice in the industry tc havé one month's rent,
which is, which is not unreasonable, which I1s what,
what is allowed by the rule, and I think it's

unreasonable tTo -— -just by the comments
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of Mr. Anderson.

With regard to the commenis of Ford Mctor
credit company and with respect to Chrysler Credit
company, they talked about the place that they have
found where they can get the highest dollar when
they resell a repossessed vehicle 1s a wholasale,
that is dealers-only auction and not the public.

And they say that they'wve tried all of these
different things, and that's what they found works,.
They say thev've tried an independent Ict to sell.
repossessad goods; they say they have trisd to
advertise in the paper; they have tried —-- they have
tried public sales on the c¢ourthouse steps: they
have tried the dealers—-only auction.

The problem with the dealers-only auction 1is it
assures *that never ever will they get an amount for
the repossessed goods above wholesale, because
consumers are not allowed into those auctions. So,
it guarantees that they will, that they will not get
more than wholesale. Tf the car was woerith more than
wholasale, the dealers are friendly, that he'd uwid

on scome other car at 1ts wholesale value, and then

vyou could mark it up to retail. 206, it's inherently .

unfair. : -

ACCURATE REPORTING SERVICE, ING.




foery

A8 ]

IO}

N

4

N

145

They say it's the one they have tried that is
the best, bhut they haven't really tried them all.
The best one is Lo put it back on their dealser's
used-car lot. But they don't 4o that, and the
reason is because the dealers wmake a higher profit,
& higher net profit when they sell their own
inventcocry, used inventory -- aven as usa2d Inventory,

they make a higher net profit on that than reselling

.

ithe repossessed Ccar. But they don't wish to compete

with themselves in the way that they really would

get a true fair market value,.
0f course, you go o a used car lot. If -- you
can c¢all the previous ocwher,

You can call the previcus owner of a . L

repossessed ¢ar. There's noe reason why not. But
they don't use that kind of practice as they would
if their own used car lct =mo0ld a car, hecause they
don't want to compete with tThemselves, So,
raeferences to the -- the retail value «f the books
is the most accurate one.

Another comment I want to make generally is
ithat several of the commentators said that any

little additicnal expense that these rulées may tcause

care automatically passed on to the consumer, I'm
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confused. I thought these ygentlemen were all
private .enterprise people who live in a markesting
fund where price is determined hy supply and demand
in addition to cost. And it depends on the
flexibility and demand for the product whether in
fact the industry will absorb from its profits some
¢f The other expenses., It's simply not an asccurate
statment that all costs weould be passed on to the
consumar,

There were alsc several ocomments that said that

what the, what the Attorney General has proposed

goes beyond the Uniform Commercial Code. Well,
that's really not the guestion. If -- evervthing,
almoest evervthing 1in Ariticle 46A -- Chapter 46A Joes

beyond what's in the Uniform Commercial Code.
Chapter 4£6A provides additicnal consumer
protecticns. Included in that i1s the unfair and
deceptive practices law which can offer protections
to consumers., It goes beyond the Uniform Commercial

Code, Holder v. Course deemed as an exXample, So,

that it's not inappropriate for the Attorney General
to do this, The difficulty would be assuring that
there is garticular statutory authority for what you

are doing when you go bevond the Uniform Commercial
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Cade . ' -
MR. RODD: Do vou want to explain

what you mean by the example of the Holder v. Course

as going beyond the UCC?

DAVID McMAHON: The Unifaornm

-|Commercial Code -- I don't know the exact
provisions -- devised the -- let me think for a
second.,

It says therese -- I think "privy" would bhes
appropriate -- privv between the buver -~ where he

brings a warranty claim and the assignee of the
negotiable paper -- therefore, the cld -~ far
examnple, the old roofing scams where someone would
go to an <¢ld person's house, convince them they
needed a new roof, go up and paint the roof black,
charge them for a new roof, sell the paper to a bank
or a collection agency which would then collect the
cost ¢f The new rcof.

Under the Holder v. Course that stocd up in

UCC, the seller would have to pay the bank. It
could only go against the guvs that painted his roof
black to get hisz money back, Of course, they guy
that painted the roof black is in Ohioc. However,

46-2-101, 102, and 1023 abolishes Holder v. Course.
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It's -- it goes beyond the Uniform Commercial Ceode,
‘perhaps not exgactly conflicting with it.
The cutoff in landlcrd and tenant cases, the

cuteff of utilities, the gentleman made an excellent

remark, He said that when the tenant is lawfully,
lawfully in the premises, the landlord should not he
able to turn <¢ff his utilities, When the tenant is

unlawfully on the premises, then everyone should;

&

and I agree with hin,. The guesticon is who decide
unlawfully? And I believe 1f yvou listen to nis
remariks, he was sayvying ¢nce the guy has stopped
paving rent before any court has declared his
tenancy to be unlawful, that's when he cught to be
able to cut off the utilities.

The problem with that is, 1z that despite the
apparent reputabvility o¢f the people who testified
here, there are lots of disreputable landlords. I
find 1t frankly incredible that the fellow
representing the Morgantown landliords assocliaticon
comes down, and anybody that's gone to school In
Morgantown cor had children gone te sc¢hogl in
Morgantown kncews that landlords take tremendous
advantages of sults in those situations. I think

there are cther pecple who are net at a good
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bargaining position, either sconomically or
otherwise, to, o get back deposits and to cotherwise .
proftect themselves from unsrupulous practices af
landlords.,

I'd also like to correct the gentleman from
Robkinson & McElwee when he talked about the fact
that the secured party came hy at a private sale
when there are recognized markets f£or -- that state
tThe price of goods.

The case law in that situation talks about

things like wheat futures, especially the commercial

practice thing <¢f grain futures, security markets,

vyou know, when stocks are put up as security,. And
anfortunately a -- the -- its values wauld -- NADA
blue Looks, Those are not considered to bhe

recagnized markets.

MR. RODD: I believe there 1s case
law tc that effect.

MR. McMAHON: Tes.,

They talked to us somewhat about not needing
more guldance coh commercially-reasonable sales.
Currently the <concept of commercially-~reascnable
sales 1is too flexible. I have an article that's

#bout to be published in the Financial Quarterly
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which T will subnmit tomorrow thait'!'s perfinent
testimony that states nine reasons why it's not true
that the secured warty has & financlial interest in
getting the most out of the resale of secured

goocds , In fact, what they are most interested in is
theilr own deeds and their own overall flnancial
interest,

Why should vou step on vour feet and nat work a
little harder to get & little extra values for these
gocds vou repossessed when yvyou can send that same
guy out Lo a sales promcetion that will Bring lots _
and lots of business to yvour, into your company?

8o, there are In fact huge difficulties with
commercially-reasonable sales currently in the
OTniform Commercial Code which makes the Atftorney
General's attempts to limit and c¢clarify an sexcellent
ides. An edZample: There is a West Virginia case
that says that a car was advertised for sale in the
legal ads in a logcal paper as part of the notice to
the public that the goocds were for sale so the
public¢c could bid on it. And the West Virginia
Supreme Court, surprisingly but consistent with
other c¢ourts, remanded that toe the circuit court to

find out if that was a commercilally-reasonable way

ACCURATE REPORTING SERVICE, INC.
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To advertise a car Ifcor sale,

Well, I think anvybedy in this room -- there's
not many of us left -- Enows that If vyou sver
shopped to buy a used car, you start in the want ads

ar vou start in the Ad Bulletin or vyou start in the

car advertiisements. Whoever goes to the legal aid
section to buy a <¢ar? And yet our West Virginia
Supreme Court has said that that may in fact be a
commercially-reasonable way to sell a car, and that
makes noc sense. ~

Part of the NADA book wvaluation as in strict
foreclosure, the real fraud that takes there is
strict foreclosure, that is where I go to the
consumer ~-- I go to the -—--the secured party goes to
the debtor and says, "I'11 tell vou, I'm not going
to go to this commercially-reasonable sale, so0 let
me keep the goods, and vou don't owe me anvthing.?"

The current law: that can only be done for
full satisfaction. That is, I can only keep the
goods that way from a commercially-reascnable sale
if I grant full value. Oh, I have to tell yvou that
the national conference of {unintelligible} uniform

state laws has taken a change in that to be purchase

satisfaction. But that -- what that -- iIt's only

ACCURATE REPORTING SERVICE, INC,
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supposed to apply 1f the zsecured party doesn't keep
the goods for their own use. And we all know that
people who finance used cars or repossess hnew Cars
which are then used cars never keep it for their own
use, 2o, the use of strict foreclosure at all is
probably lnappropriate,

Mr. Moore, from the manufactured housing
assoclation, made some excellent points, some of --
some I agree with, I am not sure either That the
80~day reguirenment for sale will in the end work to
the ¢consumer's benefits, because particularly in the
area of mobile homes I think vou do better selling
them in the summer than February, and lt's better to
wait and get a better price. On the other hand,
there are times when -- with cars, vou know, it
doesn't make such a difference; that people do keep
cars until. they detericrate in value, and they don't
make snough effort. Perhaps a reaschableness tine
frame should be put in there which gives the burden
on the industry to figure out what it is if they
know this,

With regard toc his statement that there are
perhaps <other areas of West Virginia law that cover _

some of the areas that we have covered, and a number
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cf people said that, that 1t Is ftrue that there are
other areas of law that cover some cof the ones we
covered, but the particular beneflit of making it an
unlawful practice under the West Virginia Consumer

Credit and Protection Act 1s that it will give the

consumer & remedy for things like your -- the
credlt -- UCC -~ FTC Credit Practices Act that West.
Virginia incorpcrated. There currently is no

private remedy for the Attorney General fto do that
and enforce that. Only the FTC can enforce its.

And I don't know about antitrust, And so this would
give the consumer a remedy to enforce, which would
be very beneficial.

Let's go back tce the general remarks, of
course, we thank the Attorney General for doing
this. These rules and regs, they have law, These
are -- they also are an enormous undertsaking, and I
admire the work of Mr. Rodd and his people under him
trying to do this. Because 1t is such an enormous
task, of course there will be, there will he things
that cannct be thought about by all ¢f the heads
sitting arcund the first time. 8¢, these comments
are important, and I thank the Attorney General and

his staff for allowing me to comment and sxXceeding

ACCURATE REPCORTING SERVICE, INC.
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my five minutes.

There are certain areas that are very
important, landlord-tenant being one, We see
repeated problems with landlords entering tenants'!
places as 1f they were the landliord's residence
instead of the tenants' residence. That's an
important factor.

It is also Iimportant to recognize that -
landlord-tenants transactions now are essentially
consumer transactions, and the law originally arose
sut of the law of England dealing with lords and
peasants. And so this kind of update is needed.
A1l of the preovisions that you are inguiring in
other states -- and there are still) lots of
landlord-tenant transactions going on in there.

It's particularly important to segregate that

depoesit account., A lot of the problems we have are
the, are the tenant -- the landlords who are not
particularly doing well who mix ~-- commingle their

deposits, thelir deposit funds with their, with their
general cash flow. When cash flow is down, we

find -- when their cash flow is down, particularly
are the Jeposits, and that's why it's particularly

important to segregate those accounts.
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Within repcssession -- again, I'm talking about
commerclally-~reasconable sale -- the sale at a public
auction is the worst abuse of used cars that I see,
and then it's resold later. I have a particular
case that I am noew working on where the bank sold

the car to itself at a public auction for $200; my .

clients and everbody -—- the c¢ar went there for $28CC,
Well, even the value -- it will only earn credit
sgainst the resale for £200. A2nd in fact when the

car was repossessed, they told her that the car was
going Yo be s50ld to that dealer. So, it was all a
setup.

I've already mentioned that the credit practice
rule is not enforceable unless you pass these rules.
I'd also like to particularly thank you for
your proprietary schools, fSince the legislature in

the last session eviscerated the statutory
protectlions for students goeing into proprietary
schools, such as Northeastern Business Colledge, they
closed down Century College, they closed down the --

I think it was great that the Attorney General used

Jhis statutory autherity to do this,

My closing remark is that whenever vyvou do

legislation, the rules -- the Important thing: You
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never want fto hurt the good guvys, but It's important
to get the bad guvys. The difficulty is how do vou

regulate the bad guys In a way that hurts the goad

guys the least? But the polar star —-- we must
always keep the light 1it -- is that we do have bad
guys out there operating. The good guys should not
nave Toc compete with them. We nesed to e sure Lo

get the bad guys while treating the good guvys as
gently as we can, and still not forget that the
ultimate goal is t¢ regulate those kad ones in our
business community and protect ocur Iinterssts.

And T will aisc submnit a mark-up, if vou would,
of the rules and regs and some small thiangs that I
have found as I have read through them.

MR. RODD: Thank you wvery much.

As I look around the room, I see that there is
noebody here, all whe has not spoken, so I will
spread wmy thanks upon the record to &ll of those
people who have spoken and to our court reporter for
bearing with us during this long morning,

And with that I'1l1 declare the public hearing
closed; but I'll state for the record that we will
receive commenis at the Attorney General's Consumery

Protecticn Division, 812 Quarrier Street, Sixth
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Floor flcor, until £:00 w'clock

business torocrrow.

Any comments, guestions?

Thank vou. This hearing is

AND atft 1:42 p.m. These were

the close of

concluded.

21l the proceedings

had and reported upcon this matter.

-0-
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STATE CF WEST VIRGINIA

COUNTY OF XANAWHA, To-wit:

I, Dwayne Price, a notary public within and for
the county and state aforesaid. duly commissioned
and gualified, do hereby certify that the foregoing
public hearing was duly taken Ly me and before me at
the time and place specified in the caption hereof.

I do further gcertify that the said hearing was
reported by me iIn stenctype notes, that the same
were accurately written cut in full and reduced to
typewriting, and that said ftranscript is a true
record of the procesdings.

I do further certify that I am neither attorney
or ¢ounsel for, not related to or emploved by, any
of the parties to this action, and further that I am
noct a relative or emplovyee of any attorney or
counsel emploved by the parties hereto or
financially interested in this action,

My commission expires December 13, 1988.

Given under my hand this 13th day of August,

1994,

ACCURATE REPOQRTING SERVICE, INC.
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S84 Thia language zhould be
authorizasion to be provided by a consumer or

the ccnsumé;'s immediate househcld.

ended to pernmit
Yy adult member of

'

§ 142-27-9 " bDisclosure of Rule P

N
.1 This language should Ba amended to remocve the

phrase "ccnsp;c usly" because it is, vague and would breed
litigaticn. The %gnquaqe snoculd be amended to state zThat any
specific digclosure. should be made in a certain sized print. To
the extent this would raquire an additicn to any axlsting form used
by a dealership, this" requirament should be Fhased in over a twec
year periocd and, durlng thig interim, the language should be
amended to permit the disclosure to be attached to an existing
form, for instance stapled to the back of another feorm. Further,
this provision I1s unnecessary lkecause ¢the disclosure is cozmon

knowledge to the public, \

§ 142-27-10 Records

is.1 This language should be amended to eliminate
reference to "payroll records" and Yinvoices for parts purchased by
the shop." This amendment was praviocusly agreed upen with

representatives of the Attorney Genengj‘s office.

§ 142-27-11 Waiver N

11.1 This subsecticn should ‘be eliminated because it
is vague and weuld breed litigaticn, and it is in violation of the

spirit and letter of _ggs_x;zginig_gggg 46A-6~101.

§ 142-28-2 Definitions \\

2.6 This language should ba revised te eliminate the
reguirement that goods operate "in normal usage" and feor a
"raasonable" period ¢f time. These words ars subject to varicus
interpretations and will ungquestionably breed litigation.

2.8 The definition eof a "uged"™ vehicle should be
elininated or armended o pbe consistent with othaer definitions
provided by statute such as in West Virginia Codg §17A and West
virginia Code, 45A-6A~3a. This provision alsc fails to reccgnize
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that enmployees of a dealership may drive a vehicle as a
demenstrator, which should net result in a car being deemed to be
"used. ™

§ 142-28-3 Gereral Duties of a Used Vehicle Dealer; Definitions

3.2.2 This provision should be eliminated because in
many circumstances, a dealership has nc way to determine what type
of written warranty travels with a used vehlcle which has been
acquired by a dealership. For example, a Chrysler dealer has re
way of knowing what type of warranty a Toyota vehicle carries with
it when traded in by a consumer. Accerdingly, this subsecticn
should be eliminated.

§ l42-28-4 Used Vekizls Sales

4.2 This provision should ke eliminated because the
provisien is not regquired by federal law. Thase regulations are to
be patterned after and compliment federal law and, accordingly,
thie preovisien should be eliminated.

4.3 Thisg provisien should be anended to remeve the
word "conspicuously" because the word is sublective in nature and
will breed litigatien. Any disclesure should be required tc be
placzed in a print of a certain size.

§ 142-28~5 Genaral Dutieg in All Vehicle Sales

5.1 This language should be amended to eliminate the
word "exclusively" regarding the use of a car by a3 manufacturer
because a dealer has no way to cenfirm or pesitively determine if
the vehicle has been used “exclusively!" for a particular purpose.
The standard which should ke applied iz a '"good faith" standard
guen as is ctherwise reguired by these regulations.

5.2 This language should be amended to include the
fact that demonstrator vehicles may be driven by emplcyees cf a
dealership.

$.2.2 This provigion sheculd ke amended tec eliminate the
word '"clearly" because it is subject to different interpretations,
and will breed litigation.

$.2.2.3 This language should be amended becauses it
requires a dealer to represent the background and prior usage of a
venicle when a dealer at times will have ne way to confira this.
At most, a good faith basis should be the standard to be applied to
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any representations made by a dealership. Without a revisien, this
language will encourage litigation.

5.2.3 Te the extent this provision is in any way
ralated to the ability of a dealership to charge a documentary fese,
this provision should be amended %te permit such a fee because
clear, statutory law in West Virginia provides that such a fee may
be charged.

£.2.4 This language should be amended to eliminate
reference to 'clear" and "conspicuous' bpecause these words are
supject to different interpretations and will breed litigation.
Further, these reguirements are unnecessary becausge the provision
reguires that the consumer initial the relevant language, which
would require the consumer to read the subject language.

£.2.5 This provision should be amended tec reguire only
that a dealer act in good faith in predicting any delivery date of
a vehicle sc as not to punish a dealer for circumstances over which
it has no controsl, suczh as the delivery of a wvehicle from a
manufacturer,

5.,2.6.2 This provision should ke amended te eliminate the
language “"of his choice" in that this language renders the
cbligations of the parties under <the purchase agreement
meaningless.

§.2.6,5 Thig provision should pe amended to elimina%e the
elght week time pericd because a dealer hags no control over the
time frame within which the manufacturer deliverz a vehicle. In
further ccnsideration of this fact, the' language "and the
manufacturer" should be eliminated from this subsection,

5.3 The language in the separate components of this
section is internally inconsistent, The standard applied <to
representations of a dealer should be whether the dealer acted "in
geed faith", such as is set forih in §5.5.

S.4 The standard geverning the ceonduct of a
dealership should be consistent and, accordingly, it should be
paged upon the exercise of "good faith" by a dealerghip.

5.5 The "gocd faith" test set forth in this provisien
is correct. Te the extent this prevision reguires perfect
xnewledge abcocut whether a vehicle has sustained any structural er
substantial gkin damage, the provision should be amended.
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5.6 Thig language should be amended to eliminate

referance to "normal" usage and "reasonabkle" time. These phrases
are vague and subject to varying interpretatiens, and would breed
litigation,

5,9 This provision should be eliminated. The
language as it presently exists would breed litigation by
encouraging the written deocunents, and the terms contained therein,
to e ignored based on a subjective belief ¢f a party.

.10 This provision should ke amended to eliminate the
words "clearly!" and "conspicuously" because these words are vague
and subject to varying interpretaticns, and weuld breed litigatiocn.

5.11 This prevision should be eliminated because it is
vague and inconaistent with other statutery law, such as West
Virgini ode, 46A-3-1C9, which authorizes the assessment of a
documentary fee.

5.14 The language cf this provisieon should be changed
to the extent that 2 dealer is nheld accountable when a manufacturer
changes the price of a vehicle without regard to a dealer's wishes.
This standard, which would net hold a dealer te be responsible
where a failure results frcm reascns beycnd a dealar's ceontrol,
would be the same as that reguired by §6.3.5 ¢f these proposed
regulaticons. The language should alsc ke amanded to reflect that
a2 dealer nmust act in goed faith, as is set forth in ofther
provisions herein.

5.1% The language in this paragraph should be amended
to add the language "trade in credits" in the seventh line down
after the word '"taxes."

5.17 This prevision should be eliminated because it is

incensistent with the spirit and letter of Wegt Virginia Codg, 46A=
6~-101.
§ 142-28-6 Advertising and Sales Presentation Raguirements

All provisions of §142-28-§ should be leccated in Series
25 with the modifications and revisions stated herein.

6.1 Portions of this language are vague and net
relevant to the sale of automobiles and, accordingly, shculd be

eliminated.




SUG 11 'S4 21!31FM ROBINSON MCELWES CLARKSELRG BLts

ROBINSON & McELWEE
Thomas W. Rodd, Esguire August 11, 1594
Page 10

6.3.2 This previsien should be eliminated because it
would prevent a represgentative of a dealer from answering any
inquiry of a consumer which might invelve a responsge which could be
considered negative cor "disparaging” towarde advertised goods,
sarvices, warranty, credit terms, ete.

6.3.3 This provisicn should be eliminated because it iz

inconsistent with the spirit and letter of West Virginia Code, 46A~
6=101, .
6.3,5 This language is vague and should be amended

vecause in its present form, it cculd subject a dealer fto liability
if a consumer changed his/her nmind regarding a vehicle thay desired
to purchase in favor of a different vehicle.

6.3.7 Tnis provisiocn should be eliminated because it is
vague, incomprehensible and inconsistent with the spirit and the
letter of West Virginia Code, 46A-6-101.

6.5 This provision and itg subgecticns should bs
eliminated pecause the terms set forth therein are covered by
warranty law and, thusg, it is unnecessary, redundant, confusing,
and in contrast te existing law. Further, the standard used in
these preovisicns regarding the conduct of a dealership should ke a
good faith standard for all the reascons previcusly set forth
herein.

6.6 The language of this provision should be amended
to reflect the test by which the conduct of a dealership is judged
to be that of good faith. This test would be consistent with other
previsions contained in these regulations.

6.8 This provision should be eliminated in its
entirety because the language is vague, confusing and inceonsistent
with the spirit and letter of West Virginia Cede, 46A-6-101.

6.9 The language of this provision sheuld ke amended
to elininate the words "'clearly' and "conspicucusly' as they are
vague and subject to varicus interpretations, which would breegd

litigatiosn,

6.13 This provision should be eliminated in its
entirety becauge the language is vague and weuld breed litigaticn,

6.14 Thig provisicn shcould be elirminated in its
entirety because the provision regquires substantlial expense to be
incurred by all dealerships as a result of new record Xkeeping




e —— ————~~ - ———

AUG 1: '94  21:33PM =CBIMNSON MCELWET CLARKSEURG

Ll
—
M

ROBINSON & McELWEE

Thomas W. Rodd, Esquire August 11, 1994

Page 11

necessitated by the regulation. This provision isg also incon-
sistent with the spirit and letter of West Virginia Code, 46A-6-
101, . :

6.17 =~ 6,19 These provigions should ke eliminated in
their enrtirety because they are vague and confusing, and not
consistent with the spirit and letter of West Virginia Code, 46A-6-
101,

§.20 This proviegicn should be amended to eliminate the
words "clearly' and "conspicucusly" as this language is vague and
subject to varying interpretations, which would breed litigation.

SERIES 24 -~ SECURITY INTEREST AND REPOSSESSION PRACTICES

3.2 Repogsession

\
A

Various subgecticns of §3.2 either restate or contradict
existing law and, for that reason, are ccnfus;ng and ineconsisztent

with the spirit and letter of Wesgt Virginia Code, 46A~6-101.
Further, §3.2.7 contains language fundue hardship) which is vague
and subject to wvaricus interpretaticns. This language would

unguestionably breed substantial litigation and render cthe
repossession rights of a creditor meaningless and merely an
invitation tc litigation. Further, §3.2.5 invelves lissues which
are constitutional in nature and, accerdingly, this provisien
should be eliminated. ,

3.4 Sales ,
The variocus provisions comtained in subsections set ferth
from §§3.4.1 to 3.4.12 are incensistent with exiszting law and

viclate the spirit and letter cffwgst Virginia Code, 46A=-6-101.

SERIES 25 = LQVtRTISING AND SALES

Numerous provisions éat forth in Series 25 are vague and
subjectlve and would result /in varying lntarpretatzons of the
meaning of the language. Tﬁ;s would result in litigation and
increased costs to both deainshlps and consumers. This language

also visclatas the spirit and/ letter of West Virginia Code, 46A-6-
101, Various sections and subsections of Series 25 which contain
language of this sort include, but are not limited to, the follow-
ings: 2.1, 2.2, 2.5, 2.6, 2(7, 2.9.1, 2.9.2, 3.1, 3.2, 3.3, 3.3.3,
3.4.2, 3.4.3, 3.4.4, 4.2, 4.5, 4.8, 5.3, 6.1, 6.1.2, 6.1.4, 6.1,5,
7.1.1, 7.l.2, ?7.1.8, 7.3, %.3.2, 10.1, 10.1.1, 1G.1.3, 10.1.5,
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8.4 This language should be ended to pernit
authorlzation to be provided by a consumer or y adult nember of
the consumer's immediate hNousehold.

/
Disclosure of Rule ;-
N .

9.1 \ This languags should Ka amended to remove the
phrase "consplch\sly" tacause it is, vague and would bresd
litigation. larguage should be amended to state that any
specific discTclurc should be made in a certain sized print. To
the extent this would require an addition teo any existing form used
by a dealership, this requirement ghould be phased in over a two
year period and, during this interim, the language should be
amended tc permit the igclosure to be attached to an existing
form, tor lnstancc stapled to the bhack of ansthar form. TFurther,
this provision is unnecessary because the disclosure is common

knowledge to the public. AN

kS

§ 142-27-9

§ 142-27-10 Records

12.1 This languago should be amanded to eliminate
reference to "payroll records" and Winveices for parts purchased by
the shop." This amendment was revionsly agreed upon with
representatives of the Attorney Genexal's office.
§ 143-27-11 Waiver \\

11.12 This subsection should\bc eliminated because it

is vague and weuld breed litigatien, and i® is in violation of the

spirit and letter of _g;;_z;;ginin_gggg 46A~56=-101,

§ 142-28-2 Definitions

2.6 This language should be revised to eliminate the
requirement that goods oparate "in normal usage" and for a
“reagsonable" paricd of time. These words are subject to various
interpretations and will unquestionably breed litigation.

2.8 The definition of a "used" vehicle should lbe
eliminated or amanded to be consistent with other definitions
prov;ded by statute such as in West Virginia Codg §17A and Vest
Virginia code, 46A-6A~3a. This provision also fails to receognize
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that employees of a dealership may drive a vehicle as a
demonstrator, which should net result in a2 car being deered to be
"used. "

§ 142-28-3 General Duties of a Used Vehicle Dealer; Definitions

3.2.2 This provision should be eliminated because in
many circumstances, a dealership has no way to determine what type
of written warranty travels with a used vehicle which has been
acquired by a dealership. For example, a Chrysler dealer has nec
way of Xnowing what type c¢f warranty a Toyota vehicle carries with
it when traded in by a consumer. Accerdingly, this subsection
should be eliminated,

§ l42-~28-4 Used Vehicls Sales

4.2 This provisicon ghould ke eliminated pecause the
provision is not required by faderal law. These regulatiens are to
be patterned after and compliment federal law and, accordingly,
this provision should e eliminated.

4.2 This provisicn should be amended to remeve the
word ''conspicucusly" because the word is subjective in nature and
will breed litigatien. Any disclosure should be required to be
placed in a print of a certain size.

§ 142-28-5 General Duties im All Vehicle Sales

5.1 This language should be amended to eliminate the
word "exclusively" regarding the use of a car by a manufacturer
because a dealer has no way to confirm or positively determine if
the vehicle has been used "“exclusively" for a particular purpose.
The standard which should be applied is a "gocod faith" sgtandard
such as is ctherwise raeguired by these regulaticns.

5.2 Thig language should be amended to include the
fact that demonstrator vehicles may be driven by employass of a
dealership.

5.2.2 This provisien sheould ke amended tc eliminate the
word "clearly" because it is subject to different interpretations,
and will breed litigatien.

5.2.2.3 This language should be amended becauses it
reguires a dealer to represent the background and pricr usage of a
venicle when a dealer at Zimes will have no way to cenfirm this.
At most, a goed faith basis should be the standard to be applied to
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any represantations made by 2 dealership. Witheut a revisicn, this
language will enccurage litigation.

5.2.3 Te the extent this provision is in any way
related to the ability of a dealership to charge a documentary fee,
this prevision should be amended to permit such a fee becausge
clear, statutory law in West Virginia provides that such a fee nmay
be charged.

5.2.4 This language should ke amended to eliminate
referance to "clear" and 'conspicuous" because these words are
subjiect to different interpretations and will breed litigaticn.
Further, thase reguiresnents are unnecessary because the prevision
reguires that the consumer initial the relevant language, which
would regqguire the consumer to read the subiect language.

5.2.5 This provision should be amended to reguire only
that a dealer act in good faith in predicting any delivery date of
a vehicle so as not to punish a dealer for circumstances cover which
it has noc centrel, such as the delivery of a wvehicle from a
manufacturer.

5.2.6.2 This provision should ke amended to eliminate the
language "of his cheice" in that this language renders the
cbligations of &the parties under the purchase agreenent
meaningless.

5.2.6.5 This provision should be armended to eliminate the
eight week time pericd because 2 dealer has no cecntrol over the
time frame within which the manufacturer delivers a vehizle. In
further consideration of +this fact, the ' language "and the
manufacturer'" should be eliminated from this subsectien.

5,3 The language in the geparate components of this
section is internally inconsistent. The standard applied <o
representations of a dealer shculd be Whether the dealer acted "in
good faith", such as ls set forth in §5.5.

S.4 The standard geoverning the conduct of a
dealership should ke consistent and, accordingly, 1t should be
based upon the exercise cf "good faith" by a dealership.

5.5 The "gocd faith" test set forth in this provision
is correct. To the extent this provision requires perfect
knowladge about whether a vehicle has sustained any structural or
substantial skin damage, the provision should be amesnded.
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5.6 This language should be amended to eliminate

reference to "normal" usage and '"reascnable" time. These phrases
are vague and subject to varying interpretaticns, and would breed
litigation.

5.9 This provisien should ke eliminated. The
language as it presently exists would btreed litigatien by
encouraging the written documents, and the terms contained therein,
to ke igneored based on a subjective belief ¢f a party.

5.1¢ Thig provisicn should ke azmended t¢ eliminate the
words "clearly" and "conspicucusly" because thege words are vague
and subject to varying interpretaticns, and would breed litigation.

5.1 Thig provision sheuld be eliminated because it is
vague and inconsistent with other statutery law, such as West
Virginia ¢eode, 46A-3-109, which authorizes the assessmert of a
documentary fee,

5.14 The language of this provision sheould be changed
to the extent that a dealer is held acceountable when a manufackturer
changes the price of a vehicle without regard to a dealer's wishes.
This standard, which would not hold a dealer to be respensilble
where a failure results from reascons beyond a dealer's coentrol,
would be the same as that reguired by §6.3.6 ©of these propcsed
regulations. The language should alsc be amended to reflect that
a dealer must act 1in goed faith, as is set forth in other
provisiens herein.

5.1% The language in this paragraph should be amended
tc add the language "trade in credits" in the seventh line down

after the word "taxes."

5.17 This provision should ke eliminated because it is

incensistent with the spirit and letter of West Virginiz Code, 46A-
6-101. -
§ 142-28-6 Advertising and gales Presentation Reguirements

All provisions of §142-28-¢6 should be lccated in Series
25 with the medifications and revisiong stated herein.

6.1 Portions cf this language are vague and net
relevant to the sale of automobiles and, accordingly, should be
eliminated,
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6.3.2 This previsicn should be eliminated because it

would prevent a representative of a dealer from answering any
inguiry of a consumer which might invelve a response which could be
considered negative or 'disparaging” towarde advertised goeds,
services, warranty, credit terns, etc.

6.3.3 This provision sheuld be eliminated because it is

inconsistent with the spirit and letter of West Virginia Code, 46A~
6=-101.
6€.3.8 This language is vague and should be amended

because in its present form, it c¢culd subject a dealer to liability
if a consumer changed his/her mind regarding 2 vehicle they desired
to purchase in favor of a different vehicle.

6€.3.7 This provisicn should ke eliminated because it is
vague, incomprehensikle and inconsistent with the sgpirit and the
latter of West Virginia Code, 46A-6-101,

6.5 This preovision and i1ts subgections should ke
eliminated because the terms set feorth <therein are covered by
warranty law and, thus, it is unnecessary, redundant, confusing,
and in contrast to existing law. Further, the standard used in
these preovisions regarding the conduct of a dealership should ke a
geed faith standard for 2ll the reasens previcusly set forth
herein.

6.5 The language of this provisicn should be amended
to reflect the test by which the conduct of a dealership is judged
to be that of goecd faith., This test would be consistent with othar
provisions contained in these regulations.

6.8 This provigion should be eliminated in its
entirety because the language is vague, confusing and incengistent
with the spirit and letter of West Virginia Code, 46A~6~101.

6.9 The language of this provision should ke amended

to elininate the words 'clearly'' and "conspicucusly'" as they are
vague and subject to varicus Iinterpretations, which would breed

litigatien.

6.13 This provision should be eliminated in its
entirety because the language is vague and would breed litigaticn,

6.14 This provisicn should be eliminated in its
entirety because the provision reguires substantlial expense to be
incurred by all dealerships as a result of new record Xeeping
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necessitated by the regulation. This preovisicn is also incen-

sistent with the spiri% and lstter of West Virginia Ccde, 46A-8-
icl.

6.17 = 6.1% These provisions should ke eliminmated in
their entirety because thaey are vague and cenfusing, and not
congistant with the spirit and letter of Hast Virginia Cede, 46A=-6-
101,

§.20 Thig provigicn should be amsnded to eliminate the
woerds "clearly" and "conspicucusly"! as this language iz vague and
sukbdiect to varyling interpretations, which weould breed litigation.

SERIES 24 - SECURITY INTEREST AND REPOSSESSION PRACTICES

3.2 Repossession
Ay

Variocus gubgections of §3.2 aither restate or contradict
existing law and, for that reascn, are ccnfuslng and inconsistent
with +%the spirit and letter of Wesgt Virginis Code, 4€A-5-101.
Further, §3.2.7 containg language {undue hardship) which is wvague
and subject to wvarious interpretations. This language would
unguesticonably breed substantial litigatien and render the
repossession rights of a creditor meaningless and merely an
invitation to iitigation. Further, §3.2.5 involves issues which
are constitutional in nature and, accordingly, this provisicn
snould ke eliminated.

3.4 Sales ,
/

The various provisions contained in subsections set forth
from §§3.4.1 to 3.4.12 are inconsistent with existing law and

vieclate the spirit and letter of Hest Virginia Code, 45A-6-101.
SERIES 2 v’nw:sznc AND SALES

Numerous provisions set forth in Serzes 25 are vague and
sunjectlve and would result /in varying 1ﬂtarpratatlcns of the
meaning of the language. Ehls would result in litigatien and
increased costs to both dealerships and consumers. This language
alse vieclates the spirit and/ letter of West leglggg Code, 46A-5-
101, Various sections and bsactions of Series 25 Whlch contain
language ¢f this sort include, but are net limited to, the follow-
ing: 2.1, 2.2, 2.3, 2.6, 2,7, 2.%.1, 2.9.2, 3.1, 3.2, 3.2, 3.3.3,
3.4.2, 3.4.3, 3.4.4, a.1, .5, 4.8, 5.3, 6.1, 6.1.2, 6.1.4, 6.1.5,
7.1.1, 7.l.2, 7?.1.6, 7.2, 98.3.2, 1l0.1, 10.1.1, 10.1.3, 10.1l.53,




STATE OF WEST VIRGINIA
QOFFICE OF THE ATTORNEY GENERAL

CHARLESTON 25305 )
DARRELL V. McGRAW, JR. _ (3041 558-2021
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August 15, 1994

The Honorable Ken Hechler
Secretary of State

Building 1, Suite 157-K
Charleston, West virginia 253C5

Dear Mr. Hechler:

Please accept this letter as my authorization for the filing
of the enclosed proposed legislative rules with the Secretary of
State's Office and the Legislative Rule Making Review Committee.
A public hearing was held on these rules on August 10, 1994.
Written comments were also received.

The enclosed proposed legislative rules to which my
authorization extends are:

(a) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Acts or Practices in Mcobile Home Parks;

{b) Legislative Rule Pertaining o the Prevention of Unfair
or Deceptive Acts cor Fractices in Advertising and Sales;

(¢) Legislative Rule Pertaining to the Frevention of Unfair
or Deceptive Acts or Practices in Landlord Transactions;

(d) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Motor Vehicle Repairs;

(e} Legislative Rule Pertaining to the Preventicn of Unfair
or Deceptive Act or Practices in Motor Vehicle Sales;

(£} Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Proprietary Institution;

{g) Legislative Rule Pertaining to the Preventicon of Unfair
or Deceptive Act or Practices in Door-to-Door Sales.




Ken Hechler, Secretary of State
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Thank you for your cooperation.

Very truly vyours,
7 M &~*——£f
Darrell V. McGraw, Jr.

DVM/mgc
Enclosures




