Do Not Mark Ls this Bex
WEST VIRGINIA -
SECRETARY OF STATE ILEp
KEN HECHLER dx /5 3 22 py ”
ADMINISTRATIVE LAW DIVISION | ...
Form #3 ‘WST g’j.:’;ffm;

NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

AGENCY: Ogdice of Lthe Attorney General TITLE NUMBER-___ 42
W. Va. Code Seciicn 46A-6-103 & W. Va. Code Section
CITE AUTHORITY TEA-T=T0Z (1 12
AMENDMENT TO AN EXISTING RULE: YES NO_*
IF YES, SERIES NUMBER OF RULE BEING AMENDED:
TITLE OF RULE BEING AMENDED:
27

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:
Legisfative Rule Pertadining to The

TITLE OF RULE BETNG PROPOSED:
Preventicn cf Unfain ch Decepilive Acts or Practices dAn

Moton Vehicle Repaits

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR

57«4_/“

Authorized SJ.g;nature

3030 ,
8‘(90 h.)\ta ,




TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 27
LEGISLATIVE RULE PERTAINING TO THE
"PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN MOTOR VEHICLE REPAIRS

STATEMENT OF CIRCUMSTANCES

One of the major areas of complaints in the Attorney General’'s Office is
automobile repairs. Regulation in this area is greatly needed. The Attorney General's
Office receives numerous complaints on estimates, and repair work not authorized
by the consumer. The proposed rule provides regulations in these areas.
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TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 27
) LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN MOTOR VEHICLE REPAIRS

BRIEF SUMMARY

The Attorney General's Office routinely receives numerous complaints
regarding automobile repairs. The proposed rule would provide regulations covering
the source of consumer complaints.

The proposed rule would make it an unfair or deceptive act or practice for a
repair shop to provide the consurer with a list of repairs to be made if the repairs
would exceed Fifty Dollars ($50.00). A written form will inform the consumer that
he is entitled to a price estimate for the repairs which has been authorized by the
consumer, and will provide the consumer with a selection of choices of whether
the consumer wants a written estimate. The proposed rule would make it an unfair
or deceptive act or practice to make unauthorized repairs, and for failure of the repair
shop to return parts from the consumer’s motor vehicle which have been replaced
by the repair shop. The proposed rule would also require the repair shop to provide
the consumer with an invoice describing the work that has been done on the car,
and makes it an unfair or deceptive act or practice to make certain
misrepresentations. The proposed rule would also require the repair shop to maintain
repair records for inspection by the Attorney General's Office.




TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 27

. LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN MOTOR VEHICLE REPAIRS

&8 142-27-1. General
1.1 Rule Designation.--This rule is legislative.

1.2 Scope.--This legislative rule covers certain unfair or deceptive acts or
practices covering motor vehicle repairs in West Virginia, its counties, and all political
subdivisions

1.3 Authority.--W. Va. Code § 48A-6-103 W. Va. Code § 46A-7-102(e).
1.4 Filing Date.--

1.5 Effective Date.--

1.6 Repeal of Former Rule.--Not applicable

1.7 Penalties.--Except a@s otherwise indicated, a violation of this rule
constitutes a violation of the West Virginia Consumer Credit and Protection Act, W.
Va. Code §46A-8-101-gt_seq.

1.8 Construction -- This rule shall be liberally construed to effectuate the
purposes of the West Virginia Consumer Credit and Protection Act, W. Va, Code
§46A-1 gt seq. )

1.9  Severability -- If, for any reason, any section, subsection, sentence,
clause, phrase, or provision of this rule or the application thereof to any person or
circumstance is held unconstitutional or invalid, such unconstitutionality or invalidity
shall not affect other sections, subsections, sentences, clauses, phrases, or
provisions or its application to any other person or circumstance, and to this end
each and every section, subsection, sentence, ciause, phrase, or provision of this
rule is hereby declared severable.

§ 142-27-2. Definitions

2.1 "Motor Vehicle" means any self propelled vehicle as defined in West
Virginia which is required to be registered with the State of West Virginia division
of motor vehicles, or with an equivalent governmental agency of another state, but

does not include any vehicle whose manufacturer’s specified gross vehicle weight
rating exceeds 16,000 ibs.

2.2 "Shop" means any individual, corporation, partnership, or other form of
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business organization engaged in the motor vehicle repair business, and all officers,
directors, agents, employees, and representatives thereof, but excludes the following

2.1.1 A shop engaged solely in the business of repairing the motor
vehicles of a single commerciai, industrial or governmental establishment, or of two
or more such establishments which are related by common ownership or corporate
affiliation. - ) :

2.1.2 A person repairing his or her own or a family member’s motor
vehicle, or a person who occasionally repairs vehicles for others, but does not derive
a significant percentage of their income from motor vehicle repair.

2.3  "Consurnmer” means a natural person pursing repairs of a motor vehicle
used primarily, but not necessarily solely, for a personal, family, household or
agricultural purpose and includes any person authorized by the consumer to act on
the consumer’s behalf, With respect to such authorization, a shop may rely upon the
statements of a person with the apparent authority to act on the consumer’s behalf.

2.4. "Repair" means the service of an improvement, adjustment,
replacement, examination, diagnosis, maintenance, servicing, removal or installation
of any component or part of a motor vehicle, but does not include towing or the
supply of motor fuel to a motor vehicle.

& 142-27-3 Repair Order

3.1 [t shall be an unfair and deceptive act or practice for 2 shop to fail to
provide to a consumer, prior to the commencement of any repairs whose price to the
consumer exceed $100.00, a copy of a dated written repair order legibly describing
the repairs to be performed; except that such copy need not be provided if the
consumer’s motor vehicle has been brought to the shop without face-to-face contact
between the consumer and a representative of the shop. The shop shall recerd the
ocdometer reading of the consumer’s motor vehicle on the repair order, and shall sign
the consumer’'s copy.

§ 142-27-4 Repair Price Information

4.1 General Reguirement: In connection with any motor vehicle repair
transaction, it shall be an unfair or deceptive act or practice prior o the
commencement of any repairs whose price to the consumer may exceed $100.00
for any shop to fail to provide the consumer with either; (a} A price quotation for the
repairs, or (b} A choice of estimate alternatives, pursuant to subparagraph 4.3 except
that neither a price quotation nor a choice of estimate alternatives need be provided
if the consumer’s motor vehicle has been brought to the shop without face-to-face
contact between the consumer and a representative of the shop. Nothing in this
section shall be construed as requiring 2 shop to provide a price quotation or choice
of estimate alternatives if the shop does not agree to perform the requested repairs;
but no shop shall make the performance of repairs contingent upon the consumer’s
waiver of any right under this chapter.

4.2  Price Quotation
4.2.1 If the shop elects to give the consumer a price quotation for the
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requested repairs, rather than a choice of estimate alternatives, such quotation shall
be made in writing on the repair order, and shall be accompanied by the statement,
conspicuously printed on the repair order, or on an attached form. The Attorney
General may approve such forms for use by shops. that:

"THIS PRICE FOR THE AUTHORIZED REPAIRS WILL NOT BE EXCEEDED IF
THE MOTOR VEHICLE IS DELIVERED TO THE SHOP WITHIN & DAYS."

4,2.2 The price quoted for the authorized repairs shall not be exceeded
if the consumer’s motor vehicle is delivered to the shop within five days after the
date on which the price is quoted in writing on the repair order.

4.3 Estimate

4.3.1 If the shop elects to give the consumer a choice of estimate
alternatives, rather than a price quotation, the following statement shall be
conspicuously disclosed to the consumer either on the repair order or by a form,
attached 10 the repair order, on which the repair order number has been entered:

"YOU ARE ENTITLED TC A PRICE ESTIMATE FOR THE REPAIRS YOU
HAVE AUTHORIZED. THE REPAIR PRICE MAY BE LESS THAN THE
ESTIMATE, BUT WILL NOT EXCEED THE ESTIMATE WITHOUT YOUR
PERMISSION. YOUR SIGNATURE WILL INDICATE YOUR ESTIMATE

SELECTION.
1. | request an estimate in writing before you begin repairs.

2. Please proceed with repairs but call me before continuing if the price
will exceed $ .

3. I do not want an estimate. Proceed with repairs.

A copy of the signed statement shall be given to the consumer along with a
copy of the repair order, if the statement is on a separate form.

4.4 Waivers

4.4.1 The shop may accept a written revocable waiver, covering no
fewer than four motor vehicles owned or leased by the consumer, under which the
consumer waives the right to a prior price guotation or estimate for ali repairs to
such motor vehicles.

4.4.2 Neither a revocable blanket waiver made pursuant to 4.4.1, nor
a single estimate waiver made by signing alternative 3 under sub. 4.3 shall have
effect unless made by the consumer voluntarily and with knowledge of the meaning
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of the waiver. The consumer’s signature.

4.5 Charges: In connection with any motor vehicle repair transaction, it shall
be an unfair and deceptive act or practice for any shop to charge for making a repair
price quotation or estimate unless, prior to making the price quotation or estimate,
the shop discloses to the consumer the amount of the charge, or, if the amount
cannot be determined, the basis on which the charges will be calculated. Nor shall
any shop impose, or attempt to impose, a charge which is clearly excessive in
relation to the work involved in making the price quotation or estimate.

§ 142-27-5% Authorization to Proceed

5.1 In connection with any motor vehicle repair transaction, it shall be an
unfair and deceptive act or practice for any shop to fail to before undertaking any
repairs other than those suthorized by the consumer, contact the consumer and
provide the consumer with a description of the proposed additional repairs, together
with a good faith estimate of the price for such repairs. The shop shall not then
undertake the additiona! repairs until it receives the consumer’s written or oral
authorization to do so. _ _

5.2 [f the shop has given the consumer an estimate and the price for the
authorized repairs will exceed the estimate, or if the consumer has signed estimate
alternative 2 under 4.3 and the price for the authorized repairs will excead the
amount designated, the shop shall call the consumer before continuing with the
repairs, and shall provide the consumer with a new, good faith estimate of the repair
price. The shap shall not then continue with the repairs until it receives the
consumer’s written or oral authorization to do so.

5.3  Any written authorization under 4.3.1 shall be made on the repair order,
or on the invoice where a repair order is not required by this chapter, and shall
specify any newly authorized repairs, as well as the newiy authorized repair price
estimate. If authorization under 4.3.1 is received oraily, the shop shall specify on
the repair order or inveoice any newly authorized repairs, as well as the newly
authorized repair price estimate; and it shall further specify the date and time of
authorization, and the person, where applicable, and telephone number called.

§ 142-27-6 Return of Parts

6.1 In connection with any motor vehicle repair transaction, it shall be an
unfair and deceptive act or practice for any shop to fail to return parts from a
consumer’s motor venicle which are replaced by the shop return to the consumer,
if they are requested by the consumer at the time the repair order is taken; except
that parts which must be returned to the manufacturer because of a warranty or
exchange agreement need not be returned to the consumer upon such request, but
shall instead be made available for the consumer’s inspection when the consumer
retakes possession of the moter vehicle. Where environmental, safety, or other
requirements do not allow the parts to be given to the consumer, they need not be
returned. .

6.2 At the time the repair order is taken, the shop shall inform the
consumer, either orally or in writing, that the consumer is entitled 1o the return of
replaced parts if the consumer requests them at that time; except that such
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disclosure need not be made if the consumer’s motor vehicle has been brought to
the shop without face-to-face contact between the consumer and representative of

the shop.
§ 142-27-7 Invoice

7.1 In connection with any motor vehicle repair trensaction, it shall be an
unfair and deceptive act or practice to fail 1o provide every consumer, at the time
the consumér retakes possession of the motor vehicle, with a copy of a dated
invoice for any repairs to the motor vehicle. The invoice shall include the following

information:

7.1.1 An itemized description of all fabor, parts, and merchandise
supplled, Including that which is supplied without cost, or at reduced cost to the
consumer because of 2 shop or manufacturer’'s warranty. Where the repair carries
an express warranty from the shop, the terms of the warranty shall be provided to
the consumer in writing. The shop shall also provide to the consumer any separate
warranty information on major parts used in the repair, where such information is
reasonably available 10 the shop.

7.1.2 If any used, rebuilt, or reconditioned part has been installed, a
statement identifying such part as being used, rebuiit, or reconditioned, as the case
may be, if not previcusly disclosed in writing.

7.1.3 If any part of 2 system is composed of both new parts and used,
rebuilt, or reconditioned parts, a statement indicating such fact, if not previously
disclosed in writing.

7.1.4 The price for the authorized repzirs, stated as the total price or
as separate total prices for parts and labor,

§ 142-27-8 Prohibited Practices

8.1 In connection with any motor vehicle repair transaction, it shall be an
unfair and deceptive act or practice for any shop to misrepresent, directly or by
implication, with an intent 1o deceive or be unfair:

8.1.1 The cost of repairs authorized by the consumer;

8.1.2 The terms or conditions of any warranty or service agreement;
8.1.3 That repairs are necessary;

8.1.4 Thai repairs have been made; Or

8.1.5 That the motor vehicle is in a dangerous condition, or that the
consumer’s continued use of the motor vehicle wili be hazardous to persons or
harmtu! to the motor vehicle.

8.2 In connection with any motor vehicle repair transaction, it shall be an
unfair and deceptive act or practice for any shop to collect or attempt to coliect for:
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8.2.1 Repairs not authorized either orally or in writing by the consumer;
8.2.2 Repairs which the shop knew to be unnecessary; or
8.2.3 Repairs which have not been made.

8.3 Inconnection with any motor vehicle repair transaction, it shall be an
unfair and deceptive act or practice for any shop which is also a warrantor or @
party to a service agreement to refuse to repair a motor vehicle in accordance with
the terms and conditions of the warranty or service agreement.

8.4 In connection with any motor vehicle repair transaction, it shall be an
unfair and deceptive act or practice for any shop to fail to return any consumer’s
moator vehicle because the consumer has refused to pay for unauthorized repairs, or
because the consumer has refused to pay repair charges in excess of the price
authorized pursuant to § 142-27-4, § 142-27-5 provided that the consumer pays

the authorized price for the authorized repairs.

8.5 In connection with any motor vehicle repair transaction, it shall be an
unfair and deceptive act or practice for any shop to alter 2 consumer’s motor vehicle
with intent to create a condition requiring repairs.

& 142-27-9 Disclosure of Rule

8.1 The following statement shall be conspicuously printed, either on the
invoice or on another form given to every consumer for whom the shop performs
repairs:

"Motor vehicle repair trade practices are regulated by the West Virginia
Attorney General’s Office Division of Consumer Protection.”

§ 142-27-10 Records

10.1 Every shop shall maintain repair records which shall include repair orders
and attached forms, repair invoices, payroil records, and invoices for parts purchased
by the shop. Such records shall be available for reasonable inspection by the West
Virginia Attormey General’s Office Consumer Protection Division, or other law
enforcement agency, and shall be retained for at least two years.

§ 142-27-11 Waiver

11.1 In connection with any motor vehicle repair transaction, it shall be an
unfair and deceptive act or practice for any shop to solicit or accept the waiver of
any provision of the rule, except as specifically authorized by this rule.

§ 142-27-12 REMEDIES

12.1 In the event of a violation of this Rule by person subject to its
provisions, the Attorney General may bring a civil action to restrain any such
viplation, including an application for temporary relief pending final determination of
the proceedings, and for other appropriate relief, including restitution for affected
consumers and the costs and expenses incurred in the investigation and prosecution
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of such action.

12.2 In addition to an application for injunctive remedies and other
appropriate relief, as afaresaid, the Attorney General may also bring a civil action for
the willful violation of this Rule, and If the court finds that @ person has engaged in
a course of willful and repeated violations of this Rule or any other applicable
provisions of the West Virginia Consumer Credit and Protection Act, W. Va. Code
46A-1-101 et _seq., it may assess a civil penalty of no more than five thousand
dollars for each such viglation. The Attorney QGeneral may also take such
administrative and other action authorized by {aw and regulation.
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CONSUMER PROTECTION REGULATIONS HEARING

Eearing held beginning at ¢:19 a.m., on
August 10, 19894, in Room 105 of the Charleston Civic

Center, Charleston, West Virginia.

APPEARANCES: ATTORNEY GENERAL DARRELL V. McGRAW, JR.
THOMAS W. RODD, Deputy Attorney General
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MR. RODD: Good morning. We're
about to begin. For a few remarks, the Honorable
Darrell V., Mc@Graw, Jr., the Attorney General.

DARRELL McGRAW: Good morning.

I'm glad you were able to come. I'm glad that
we're going to be able to hear from you with respect
to the regulations which have been prepared by the
fTask force that we designed to initiate the
promulgation of regulations which we are reguired
under the law to promulgate.

I must share with you a secreit in my heart of
hearts. Indeed, I had a long conversation about
this very issue earlier today with relation to an
entirely different proposition than these
regulations.

In my heart of hearts I'm always concerned
about more regulations and more laws. For guite =&
lonyg time, even perhaps 20 vears, it has been that
the Attorney General's office is empowersed tco,
indirectly, to promulgate regulations in these
fields that we have chosen toc address; and it has
also been that others have probably shared the view
which I have, which is that, that it's possible for

regulations to just he piling on.

ACCURATE REPORTING SERVICE, TINC.
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I'm not here today to say that that is true
with respect to any particular or specific
regulation that we are addressing here, but I do
want vou to knew that in my heart of hearts that I
approach these things as a matter of duty directed
by the law to, Tto proceed; and it is a duty with
which I_had some philoscophical concern.

I was riding vesterday with a prominent person
familiar with the law who said that he had heard me
say many vears ago that there are already guite
enough laws to address probably anvything that we
want to talk about, and this was a long time ago.
And in wmy Judgment, things haven't changed quite a
lot since that day to this, except that there have
been more, always more.

8o, we're here tc address this, but we want to
doe this in a, in a way that responds to the needs of
the community Iin a way that strives to bring
fairness to &dll parties concerned in transactions
which these rules address, recognizing all the
while, recognizing all the while, that we live 1in a
soclety which requires to some degree the exercise
of individual responsibility by &all pecple who

choose to participate in whatever function it is

ACCURATE REPORTING SERVICE, INC.
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that the society allows engagement in.

And so, I want to express to you my particular
heart-felt appreciation that you've come here to
share your views of these things, reccognizing all
the while that this 1s a part ¢f the process which
will culminate in legislative approval of these
regulations finally,.

And sa, again, thank vou for coming: and I am
depending upon you to ex¥press your view with respect
to these regulations as we go forward in an effort
to promulgate falr and proper regulations.

Thank you very much.

MR. RODD: Thank vou, Judge
McGraw.

I'm Tom Rcdd, the Director of the Consumer
Protection & Antitrust Division of the Attorney
General's office, and this is the public hearing
that was annouhced In the State Registezr with
respect to the draft regulations filed with the
Secretary of State's office by the Division pursuant
to West Virginia law.

I have the sign-up sheets for the public
hearing; and the first two sigh-up sheets —-- which

seem to be the completed ones —-- and I see that we
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have about 30 people who have indicated a desire to
spealk. —

As I said earlier, at the end of the speaking
of those folks who have signed up we may have time
to have other people speak, but that's not a
certainty. S0, if -- it's in the interest of anvone
who thinks that thevy might want to speak today to go
ahead and sign up on the sign-up sheet to be
guaranteed time.

I'm golng teo Just take a second and consult.
with my colleague, Andrew Maier, alsc from the
office here, on the guestion of time; and I'1l1 be
right back to make a few remarks about the time, and
then we'll begin with the first speaker.

{Short recess.)

MR. RODD: We have concluded that
at an appropriate time limit, which, guite frankly,
we will be somewhat flexible in administering, is
five minutes for peoples' comments:; and, of course,
we can accept written comments as well, If people
begin to go significantly over five minutes, we'll
indicate to them that they are at that point. If
they really want to deliver a 15— or 20-minute

speech, we may have to ask them to give their first
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five minutes and then fall back to the end of the
line and address whoever remains here at the end of
the procedure.

Mr, Maier is going to keep a watch on the time,
and he'll -- I think he'll show peocople ——- he'll show
folks when they have got a minute remaining of those
five minutes; but as I say, we'll be flexible. Thisas
is not a formal Jjudicial process or anything like
that.

Do I have any guestions before we actually
begin to hear from the witnesses?

LEFF MOORE: We have a process
guestion, Your notice of public hearing indicated
that you were not taking written comments, and vou
limited the notice in the federal -- the States
Ragister to oral comments only. Was that an error

ar am I to understand that you've changed the

procedure?

MR. RODD: Well, T have stated
that we will take written comments today. Sc, T
would —--

LEFF MOORE: {(Interposing) Is that
only todavy?

MR. RODD: The comment periocd will

ACCURATE REPORTING SERVICE, INC,
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end today.

LEFF MOOQORE: Well, vour notice fo
the public indicated that oral would only bhe
accepted. S0, nmany of us did not prepare written

comments, in view of vour notice to the public,

MR. RODD: I'm sorry, my
impression was that the notice to the public -- and
I haven't got that in front of me —— indicated that

there was & 20-davy comment periocd following the
promulgation of the regulations, and in fact we have
been receiving written comments during the 30-day
standard comment period; that this hearing comes at
the end of that comment periocd.

LEFF MOORE: I would urge yocu to
read the notice as it appeared in the State Register
and ocn the front of the rules; and if I am wrong in
that, in that note, in my interpretation of the
notice, then I'1l1l stand corrected. It's my -- the
way I read the notice is .that there was a public
hearing scheduled for today with oral comments only,
and that the box that indicated writften comments was
not checked on that -- the frent ¢f this rule. But
in view of that, I would reguest that vyvou would

extend for at least 24 hours the opportunitiy to
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submit written comments --

MR. RODD: {Interposing) I will.

LEFF MOORE: {Continuing} -- after
todavy's date.

MR. RODD: I will.

LEFF MOORE: Thank vyou.

MR. RODD: Your name, sir?

LEFF MOORE: My name is Leff
Moore.

MR. RODD: And is your address an
the sign-up sheet, Mr. Moore?

LEFF MOORE: YTes.

MR. RODD: Thank you for calling
that to my attention, Mr. Moore; and I apologize for
any inconvenience that. .that may have caused to
anyocne else here.

TOM WINNER: Tom, Jjust procedure.
Are you going toc take these series-by-series-by-
series or just lumping evervithing together or --

MR. RODD: {Interpocsing) XNo. I

was going to go in the order of the, of the sign-up

sheets
Other guestions?

Okay, we'll begin with Richard Gallagher f{rom
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Clarksburg, West Virginia.

RICHARD GALLAGHER: First, let me
thank Judge McGraw for the opportunity fto address
these regulationg as they have been proposed.

My name is Richard Gallagher, I'm here on
behalf of . the West Virginia Automobile & Truck
Dealers Association. I'1]1 try to We as brief as
possible.

First, I'd like to address the Series 27
regulations regarding motor vehicle repairs.

The 3.1 regulation limits the -- or reguires
only a $50 anticipated repair before a written
repair order is reguired. In today's market $50
doesn't go very far, as I think we're all aware, We
would reguest that this be increased to at least
$200.

In that section also there is consent required
toc be given by the consumer. We bellieve that in
this provision, as well in a number of other
provislions, the consent language should be changed
to permit consent from the consumer or any adult
member of the consumer's immediate household,
because many times yvou'll have a situation where the

consumer, if it's a husband at work, is unable to he
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reached; and the spouse can call in and say, "We
need this done" or "Yes, yvou have our approval to do
that." Under these regulations that would not be
feaslible or appropriate.

A number of places through the regulations --
fer instance, in Section 4.2.1, it reguires
conspicucus notice of language. That'!s a term which
iz subject to different interpretations, a
subjective term. We would reguest that any notice
reguirements clearly state the language that's
reguired, as well as have 1t stated in the size
print that's reguired. That would eliminate the
subjijective terms, because our cohcern is that the
more subjectivity that's involved in it, the more
difficult fto comply with it, and the more it breeds
litigation.

The same type of language 1is used in Secition
4.23.1, which we c¢ontend should be, should be
replaced.

In regard to 4.2.1, there 1is an alternative
form there that provides three alternatives. That's
something that's new. We don't think that's
anything that's reguired under the authority of

46A-68-101, but we could contend that alternative
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three should be amended so that it reads, "I do not
want an estimate, dash, Jjust fix my car," sc that
people can understand what the point of that is.,

Under the waiwver language under Seciion 4.4.1,
it permits a written revocation as long as the
person has four or more cars. Agaln, under 46A-6-01
{sic) we belief that that limitation is unnecessary
and should not be there.

In regard ftoc the charges provisions under
Section 4.5, the provision should be amended to
recognize. that estimates for repairs at times can't
be made in advance, because sonmne problems with
engines, for instance, vou have to tear the engine
doewn to see. what the problem is before you can
prepare a meaningful estimate. 2¢, that language
should be addressed to, to take care of that
problem.

Under the "Authorizaition to Proceed," the
primary concern is -- or one cof the primary concerns
is the fact that only the consumer can give that
auvthorization. That language should permit any
adult member of the consumer’'s immediate household
to provide authorization.

In regard to Section 6.1, the "Return of
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Parts," that creates a number of problems. We
belijeve that the provision sheould be amended to
regquire the consumer to request the parts, if they
would like that; or at least reguest an ocpportunity
to inspect the parts. The language as it's
currently drafted creates environmental problems,
because some problems —-— some parts that are removed
from vehicles could create environmental hazards;
and whait that provides —-- what that regulatiaon
regquires, that these parts be provided to the
consumer. Sc, 1f that were to take place, the
consumer conunld be held respeonsible under a different
scenarlio ocf facts. But the regulation needs to be
amended to address those problenms.

in regard tc¢ lnvoicing, Section 7.1.1 through
7.1.5, to the extent the provision reguires labor to
he itemized under warranty woerk, this reguest should
be eliminated because.it serves no useful purpose.
This is, again, 1n regard toc warranty work,

"Prohibited Practices," there's a typographical
errcr in 8.1 where it reguires misrepresentation,
which of course is a, is a mistake; and that Just
needs ta be corrected.

£€.1.5, the language 1is vague, needs to be
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addressed,

One of the problems through both this and the
section on sales is that there is —---there are
varving standards reguired. A "gocd falith basis" is
the standard that's reguired in several o¢of these
regunlations. We believe the regulations should be
consistent in the standard of conduct that's
reguired. That "good faith basis" reguirement
should be inserted throughout the regulations, and I
don't have time to identify each and every
regulation where 1t's referenced, but that needs to
be addressed as well,

With regard to Series 28, "Motor Vehlicle
Sales," there 1In 2.6 reference is made to the
vehicle In normal usage and for a reaschnable time.
Again, those are subjective terms which result in
varying interpretations of what is ncrmal, what is
reasonable. That would breed litigation. We
contend that it would be much better and much fairer
for ail concerned if there are specific limitations.
If they are to be imposed, they should be set forth
specifically so there can be no subject to
interpretation which would only breed litigation.

As vou go through that section, again words
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such as Y"conspicuocusly" ~-- again, that's a
subjective term. If that's to be reguired, then the
language, we cocntend, should be stated, and it
should be reguired to a certain degree of -- that --
the size of the print so, again, there 1s no
interpretation involved, and it's easier for all to,
to understand what the point is.

Section 5.2.3 relates to a document- -- to the
extent that relates to documentary fee, forbidding
that being charged, the statute is on point that it
permits that, Sa, we contend to the extent it
contradicts the —-- -this regulation contradicts the
statute, that should be addressed and changed.

In regard to a nunber of regulations which,
which regquire the dealer to contral the acticns of
the manufacturer to be responsible for problems with
the manufacturer delivering vehicles, we contend
that that's unfair to the dealer, because the dJdealer
has no auvtherity to contreoel the manufacturer. So,
that language should be amended.

Sections 5.9/5,.10 include and involve vague
fterms that again are subject to wvariocus
interpretations and will breed litigation. That

should be, that should be addressed so that it can
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regulations.

In regard to "Advertising And Sales

Presentation Reguirements," there are provisions
there agalin which are vague. £6.3.3 should be
eliminated. 6.2.2 forbids a consumer's guestion to

be answered if in fact the answer could reflect
negatively on the vehicle, 2o, that should be
changed. That would prevent a customer’s guestions
from being answered if it in any way would reflect
negatively on a vehicle.

Section 8.5 should be eliminated.

I'm almost finished,. I Just ask vou to bear -
with me.

MR, RODD: Please take vour tinme,

You're doing —-- take your time.

RICHARD GALLAGHER: Ckavy. Thank

vyou,
MR. RODD: Complete your report.
RICHARD GALLAGHER: The Section

6.1.3, the language 1is too vague. It should be

eliminated, 6.31.4, the language should be
eliminated in its entirety. It requires

substantially new record-keeping purpocses which have
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not heen reguired in the past, There are a number
of regulations, jumping back to the repairs portion,
which require new language should be attached or
inserted on certain repair orders. That would
involve, in essence, throwing away substantial
amounts of forms that could be used. That would
cost the dealers a substantial amount of money,
depending on the circumstance.

We contend that there should be a phase-in
period for that sort of thing sc that within a
24-month period those 0ld forms could be used up;
that until those forms are used up, the -—- during
this phase-in pericd, the reguired language could
just be stapled onto the repair orders in corder fto
permit the consumer to be advised of the new
regulation.

Series 24, the "Repossession” statute, cthers
will address that,. One section in particular 1s
troubling. It's 3.2.7 which forbids a vehicle to he
repossesed If 1t would result in an undue hardship.
Again, that's a subjective term, subjJective phrase.
That will result in, I would anticipate, a great
deal of litigation, because ftThere's no specific

guidelines .set, and the subjectivity of that will
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invite litigation. We contend that that's not the
purpose of these regulations, and that can be
avcided.

There are a number of comments. We also intend
to file some written follow-up comments because our
time has been limited here, as by necessity, because
aof the number of folks here, bui we do appreciate
the opporftunity to address vou. Thank vou.

MR. RODD: Thank vou,

Mr. Gallagher.

The second speaker 1Is Bill Minsker from
Buckhannon.

MR. MINSKER: Because Rick pretty
much covered evervthing that we had, I'm geing to
waive mny time, Mr. Speaker,

MR. RODD: Thank yvou very much,
Mr. Minsker.

The fthird person signed up is Jack Albkert of
Belle. , , .

JACK ALBERT: I alsco thank you for .
the copportunity to speak regarding these proposed
regulations.

My name is Jack Albert, but I'm here to speak

as a volunteer on behalf of the West Virginla State
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Legislative Committee of the American Asscciation of
Retired Persons.

I wish to speak Iin favor of the proposed new
Consumer Protection regulations, Legislative Rules
Series 23 through 30, Title 142. My statement is
regarding the general intent, not any spsecific item
in the regulations.

The AARP has over 262,470 members in the state
of West Virginia.

DARRELL McGRAW: How many?

JACK ALBERT: 226 ,470. Almost 50
percent of the pecple over 50 vears of age in West
Virginia belong to AARFP. Consumer Protection
regulaticons are especially important (¢ the aging
population of West Virginia. According toc the
U. 8. Census Bureau, West Virginia ranks third in
the nation with a population between the ages of 65
and 74.

The state ranks tenth with the populaticn of 75
and over, This 75-and-¢cver age group makes up 6 172
percent of the total population of West Virginia.
Sc, we're talking about over a 117,230 people who
are primary targets of those who are involved in

unfair and deceptive practices.
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The position ¢f the AARP regarding unfair or
deceptive acts or practices statutes is that thevy
are among the most effective tools to fight consumer
fraud and abuse at the state level. These statutes.
provide effective remedies for consumers, encourage
merchants to resclve disputes fairly, and they —-- 1t

deters misconduct.

The AARP believes that states should enacti
statutes that, cone, prohibit unfalir and deceptive
practices in trade and commerce and, twoe, give the
state enforcement and regulatory authority.

Therefore, we urge that the West Virginia State
Legislature to approve these legislagtive rules,
Title 142, Series 23 through 32 inclusive, as
outline by the o0ffice of Attorney General of West
Virginia.

Thank vou very much.

MR. RODDP: Thank you, Mr. Albert.

The next person signed up is Bill Gossett from
Wheeling. -
BILL GOSSETT: Good morning.

My positicon is Housling Resources Coordinator

for Florence Crittenton Home & Services which is

based in Wheeling, but we do provide a variety of
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social services to low-income women and their
families througheout West Virginia. We have over
1,000 families throughout the state in our current
case load.

I'm here today to speak In support of the
Series 26 regulatiocns governing practices in
tenant~landlord transactions.

Substandard housing conditions are a majcr
concern that we face every day with our clientele.
It is a malicr problenm. Public housing is cocften
unavailable or there's a long wait to get into
public housing. 8¢, many of our clients are left to
rent on the private market, often finding units that
are barely affcrdable, vet often substandard.

We feel that consumer law protection is right
on target in terms of the tenant-landlord
relationship, because what is a landlocrd but a
provider of a good or, if vou will, a service in the
public marketplace. And I think it's well
established under consumer law that a provider of a
good or service should not provide a good or service
which is hazardous to health or safety,

There are a couple of inadeguacies in the

current law concerning consumer protections, and it
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comes under the general heading of “"Code
Enforcement.® Code enforcment is elther unavailable
in rural areas or small towns:; and even in the
larger towns the major problems with code
enforcement and making landlords live up to building
code standards, fire code standards, health code
standards, it's reactive in nature, and many times
it's a lengthy and complicated process that our
clientele, because of their limited education, Just
their unfamiliarity with how the system works, are
unakle to negotiate. It's difficult even with the
assistance of our case mahagers who cocften do try to
intervene on their behalfl.

Another problem of a reactive nature of code
enforcement is in the time delays that are involved
often our clients incur a fairly large financial
burden in situations, such as poor building
construction where heating bills are very high or a
problem with plilumbing where water bills are run up,
where the bills are in the names of the clients.

So, even if thev are doing what they're supposed to
do iIn terms of trying to rectify the situation under
building code enforcement, they're still running up

those water bills, still runnihg up those heating
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bills. And often what results, guite frankly, is
they choose fto pay the utility bHill so that their
utility service is not cut off, they don't find that
they have the money to pay the rent, so they're
subject to what 1is a very fast eviction process in
West Virginia.

In clesing I'd just like to say I myself am a
landlord, so I can speak from that, that
rerspective. I own four units and three different
properties in the Wheeling area. And as I look
through the proposed regulations, I did have to
smile and ask myself am I in compliance with all of
these provisions of the proposed regulations in
terms of the complying with the building code and
all its details and also in terms of what can be
done with deposits, security deposits, and things
like that. And I had to admit that I wasn't in

compliance with the proposed letter of the Code, but

4T don't think it's unduly burdenscome to bring my

properties and my practices into compliance, and I
would suggest that this is a fundamental consumer
protection law and not overly burdensome to
landlords who, you know, are doing this as a

business as a sericus Iinvestment in the public
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marketplace.

In conclusion, I'd just 1like to say that I
think that these proposed regulations are fair and
reascnable; and based on ocur experience and the
exXperience that, yvou khow, we've garnered through
dealing with over a thousand families throughout the
state, that they're, they're timely needed and
overdue. Thank vyou wvery much.

MR. RQDD: Thank you, Mr. Gossett.

The next person signed up is James Rice from
New Martinsville. : -

JAMES RICE: Aello. I alsc thank

vyou for the opportunity to speak today. I'm Jim

TRice from AAA Mcbile Homes in New Martinsville. our

business is -- consists of both sales of
manufactured homes and the rental of 356 lots.

I have several concerns with the proposed rules
on Series 23. I'11 limit it to one, because of your
statements earliier.

MRE. ROQODD: Let me encourage you to
identify all areas that you have some concerns, even
though vou may limit how much you discuss.

JAMES RICE: One secition I'm

wanting to mostly state involves 3.1 ang §5.2. This
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is regulating the restriction of the vendor when
renting the lot -- when renting the space to a
manufactured home.

Many hours of hard work and investment went
inte the business, went intoc the preparation c¢f the
sites that we rent. We feel that, you know, that it
is our property and that we should have the
ocpportunity to limit the sales going into it,.

The same way with many of the items in this
proposal, we feel that the tenants are being given
more control over the parks than we are. Thank
vyou.

MR. RODD: Thank yvou wvery much,
Mr. Rice.

The next speaker signed up is Alvin McCorkie
from Charlestaon,.

Alvin McCorkle from Charleston.

ALVIN McCORELE: I just thought we
were sligning up as we came in.

MR. RODD: That's fine. Excuse
me .

Let me correct what may be a misapprehension,
berhaps because the information was not clearly put

on the sign-up sheet. If there are folks who have

ACCURATE REPORTING SERVICE, INC.




i¢

11

12

13

14

15

16

17

i8

ig

20

21

22

23

24

29

signed up but don't intend to make a presentation at
this time or make comments, I'll, unliess the pecple
find it embarrassing, go ahead and read thelr name,
because there may have been some confusion in that
regard, and then they can indicate that they don't
intend to make a presentation or, if you'd like, vyou
can step forward and speak to Mr. Maler, and he'll
write down your name, and he'll make sure that I
don't call on vou.

Thank vou.

The next name tThat I have on the sign-up sheet
is A, D, McCorkle, 1IV.

ALVIN McCORKLE: Good morning. My
name is Alvin McCorkle. I'm president of Quality
Properties, a property management. We manage almost
a hundred units in the wvalley.

My concerns are mainly the landlord-tenant
transactions, The -- the first thing I weuld like
to address is Section 5.2.8 under 142-26-5, the
security deposits, reguiring landlords to keep these
in a separate interest-bearing account.

And my understanding -- and I'm not a lawyer,
thank God -- is that by definition of what you-all

define here as a trust account and that also by law
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a trust account cannot be interest-bearing, which
would seem to be contradictive. (sic)

The ~—- the next, 5.2.4, "the eviction or
exclusion of a.tenant from the premises, other than
by judicial eviction procedures,” I'm assuming
vou-all =- you pecple mean goling into court,
magistrate or otherwise.

I'm totally opposed to that. I think there's a
lot of legal evictions that take place that dao not
inveolve magistrate court or higher.

The -- under 142-26-6, 6,3, again this is --
addresses what I was talking about before concerning
paving interest on security deposits. I think it's
a highly unusual practice to publicize your account
number and bank that vou, that yvou deal with.

Under that same heading, 6.4, only allowing 20
days to return a security deposit when it's a one
full month —-- one full rental period for an eviction
process, but you'lre -- in 20 days, 1f there's
repairs needed to.be done to the apartment -—- and a
lot of times you cannct come up with a decent,
reasonable price within 20 days as to how much those
repalirs are going tag cost. If there's a sanitary

lien involved, vou cannot get the proper account
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status from the Sanitary Department in 20 davs from
the time of, like, from the time that the apartment
was vacated.
6.5, same, same concerns.

MR. RODD: Mr., McCorkle.

ALVIN McCORKLE: Yes.

MR. RODD: May I ask, do you have
a time that yvou would care to specify as to what vou
consider to ke more appropriate for the return of
security deposits? I mean, vou don't have toc come
up with something, but I just wondered.

ALVIN McCORKLE: I would say 60

days.

MR. RQDD: Thank vou.

ALVIN McCGRKLE: Under
i42-26-7, "Evictions and Terminaticn of Tenancy,"
guite frankly 7.2, "Comnmence summary process for

rossegsion of a dwelling unit before time period
designated in a 80-day notice," I'm not real sure
what you mean. I mean, does that mean that they
have to viclate the lease for 20 days before you're
allowed to .do anything? In which case, I would like
the same consideration as a landlord: that if a

tenant deems an apartment uninhabitable, then I have
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2C days before he can declare it such, which I think
either way is probably a little ridiculous.

Again 7.8, the judicial eviction process.

7.4, "Provide for an acceleration of rent
payments in the event the tenant defaunlts," I'd like
a little more explanation on that. Again, what
would be provided to -- once you provided this, this
payment schedule, what would enforce 1it?

And, in closing, the title o0of this is "Landlord
Tenant Transactions," but every, every heading
starts with it will be an unfair or deceptive act
or practice for a landlord to." T se¢e nothing in
here as to what the tenant agrees to when he signs
that lease and what is unfair and deceptive for the
tenant to do.

Mr. Reodd, I consider myself a consumer; I
consider myself, if needed, would be protected by
vour division. My idea of a tenant-landlord
association iz coniractual. I am not selling
anything. I'm entering into a contract with a
tenant, And I think both sides. of that contract
ought to be defined in your legislative rule. Thank
vyou.

MR. RODD: Thank vou very much,
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Mr. McCaorkle.

The next perscon signed up, if I read this
right, is Pat Hose.

FAT HOSE: Thank you, gentlemen.
My name 1s Pat Hose, and I am what I consider a
small landlord. I just have a few properties.

I especially want to -— I don't want to talk
abount the ones that Mr. McCorkle just spoke about,
but I do have concerns of those same numbers, but
especially I want to talk about 142-2868-7 on
the "Evictions and Termination of Tenancy."

I'm concerned about this 30-day notice,. If you
have a tenant that has not paid the rent and vou
have to give a 30-day notice before vou cah start
proceedings, that means when vou come into court it
will be 10 days before they have to appegr in court,
and it will be at least another 10 days before they
have to move out. So, veoeu're already Iinto a two
months' loss of rent.

I Just went through an experience which, to me,
was a nightmare. The girl guit her Jjcb and &id
hot —--was not paving her rent. I tried to get her
cut. It toock feour months to get her ocut, and in the

meantime she's brought in a c¢cat with kittens that
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are using the carpets for a bathroom, &ll of which

all had -- and I had just carpeted before she moved
in. S0, her place was -- you could hardly stand to -
get In it, let alone show it to anvyone. We had to
redo the carpets; we had to seal the floors. In the

meantime her rent, which was 350 for a cne-bedroom
apartment -- it included all her utilities, which I
raid for that the whole time,

I think there should be some way that if we do
happen to have an apartment where we're paving the
utilities, that we don't have to keep that up if we
can't get someone out, If she were paying her own
gas and electric, it would have been terminated -
within a month; but because I was doing it, I had
to, I had to keep on paving that.

I think mavybe a more fair way would be if
there —— if they haven't paid their rent in ten days
and they tell yvou they're not going to pay it, vou
could give them thelir noctice, but you should be able
to go to court and start it so that at least by the
end of the 30 davs vou could have them out.

I'm not sure what you mean on this 7.4 either
about an acceleration of rent payments. I do think

that we should be able toc have something in the

ACCURATE REPORTING SERVICE, INC.




i0

11

izg

iz

14

15

186

17

18

i9

20

21

22

223

24

31

contract; that if they haven't paid the rent in
three to five days, that there is a late pavment
charge.

Some of our tenants can be very good, and T
don't think therel!s any problem. I viten give rent
refunds when somegone moves., They don't have to wait
anyviime if they've paid their rent on time and taken
good care of the apartment. But I think there
should be exceptions when they haven't paid the rent
on time and when they haven't taken good care of
it., - Thank vou.

MR. RODD: Thank you very much,
Ms, Hose.

The next signer 1is Melody Douglas.

MELODY DOUGLAS: I don't have
anything.

MR. RODD: Thank vou. Excuse nme.

MELODY DOUGLAS: That's fine.

MR. RQDD: The next sigher 1is Guy
Ponter (sic)?

GUY PORTER: Porter.

MR. RODD: Porter, Jr. Excuse me.,

GUY PORTER: My name is Guy C.

Porter, Jr. I'm from Charleston. I'm a Certified

ACCURATE REPORTING SERVICE, INC,




10

11

12

13

i4

15

186

17

ig

20

21

22

23

24

Property Manager. We manage arcund 120 units for
various. customers, clients, owners. And T am
opposed to the tencr of your regulations where vou
are only resitricting the landlord more and there is
no mention of tenant cbligation, T certainly think
in a general way that our present statutes are
adequate to protect just about every situation,.

Let me speak specifically to the item of
security deposits. The purpocse of a security
depocsit, as far as I'm concerned, is to make sure
that the tenant pavs his last sanitary bill and also
prays for any damages thai might have occurred. Now,
the Sanitary Department in Charleston charges the
cwner of the property, if the tenant does not pay
the sanitary Bill,. And in order to get a final bilil
from the Sanitary Board, 1t usually takes three to
four weeks, That bill is then sent to the address,
forwarded onto the tenant in whatever state he might
be living in ncow; and by the time that he has a
reascnable time to pay it, at least s8ix weeks have
expired on the sanitarvy bill alone.

MR. RODD: May I interrupt vou and
ask a guestion®?

GUY PORTER: Yes, sir.

ACCURATE REPORTING SERVICE, INC.




10

i1

i2

13

14

15

ie6

17

18

19

20

21

22

24

MR. RODD: Can vou glve some

indication of the typical amocunt of the sanitarv
Bills that yvou are referring tc, the range?

GUY PORTER: The range will be.
anvwhere from, ch, $8 tc $25.

MR. RODD: And that would be a
monthly bil1l1?

GUY PORTER: Yes, sir. And they
may be behind --

MR, RODD: (Interposing) That's
right. T was goling —--

GUY PORTER: (Interposing) They
may be behind with the Sanitary Board, so it could
be several hundreds of dollar,.

MER. RODD: But _typically the range
for one menth's sanitary bhill is 858 to $257

GUY PORTER: Yes.

MR. RODD: Thank vyou.

GUY PORTER: Now, I would
certainly suggest that Instead of 20 days, you have
80 days in there, This seems tTo be a normal
procedure in most leases at this ﬁoint in time.

The other problem I see is the business of

interest on security deposits. We turn security
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deposits directly over to the owner and along with
their rental income, net rental income. This would
be a tremendous boockkeepling arrangement, and I
gquestion whether or not we can get any of the banks
to pay interest on this type of a deposit,.

I'm also concerned about the eviction procedurse
that vou have provided, and I'm alsc concerned abkout
the fact that no provision is made in your
regulation for the disposal of personal property
that has been abandoned by the {enant and lefit in
the unit, and the tenant is -- vou're unable fTo find
the tenant. What do vou do with the abandoned
property? There is no provision Iin your regulation
for that.

S0, I think we need to be fair on both sides of
the coin, This is a contract between a landlord and
a tenant. We're not a store, We're creating a
contractual situation, and both parties should be
egqual, Thank vou very much.

MR. RODD: Thank vou, Mr. Porter,.

The next name I have signed up is Neal Walters.

Neal Walters from Eleanor?

We'll pass on to the next person. If someone

sees Neal Walters, you might tell him that I called
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his name.
KEathryn Maddox from Charleston.

KATHRYN MADDOX: Thank vou very
much for this opportunity. I'm Kathryn Maddox from
Charleston. I'm president of the West Virginia
Landlords Association, which is composed of
approximately 125 members. Many ¢f our members own

a hundred pileces of property, rental properties or

rental units, We are all dedicated to falir and safe
housing. We have a variety of rental types, sonme
for low-income and some for the -- more expensive

housing units.

We are concerned about several of these items
as an organization. First, 2.5 under 142-26-3, the
conditions and maintenance of the dwelling unit. It
says "Failure within a reasonable time after
receiving notice from & tenant to make repairs."
Many times the tenant may notify a 1andlord that
there are damages to the unit which were caused by
the tenant themselves. And 1f vyvou rent to
low—income —- families of low income, then the
landlord is responsible for repairing those damages,
because the unit could be declared unfit for

habitation.
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We feel that there should be something stated
about what caused those damages. Now, if they were
existing, that's cone thing. But if the tenant
caused the damages or 1f they had a breaking and
entering, which many times fturns out tc be the
boyfriend of the girl living in the unit who breaks
and enters, then should the landlord be respcnsible
for repairing door locks and doors tThat have been
kicked open?

3.7, in that "fail to reimburse the tenant
within & reascnable time for service or supplies,™
our policy is pretty much that we don't reguire the
tenants to do any repairs or malintenahce, and we
have -—- ocur experience is that we run intoc more
trouble If we do that, because sometimes they'll —.
paint woodwork that is natural woodwork. They might
paint it black. I just had that last week to
happen. 80, if there 1s anvy kind of an agreement
for painting or anything else, it shcoculd be in
writing. This says it should be reimbursed by the
tenant after any representaticon from the
raimbursement {(sic).

So, if any kind of an agreement like that is

made, it should definitely be in writing.
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Under the next section of rental agreements,
5.2.3, about the interest-bearing account for the
deposits, we feel very strongly that this should not
be. If vou have a hundred rental units and you have
deposits from a hundred tenants, think of the
bookkeepling that is going to take. Plus, if you'd
have to have a separate account for each one of
those, I don't think vou would find a bank anywhere
that would let yvou set up a hundred different
accounts.

And we certainly don’'t think that the account
number should he given cut, Keeping a separate
account for deposits is understandable, but not
interest-bearing, because the banks don't do it that
way: and 1t would be a horrendous thing if vou had
toe give —-- pay this cut at the end of everv vear, 1if
vyou have tenants staving. It would just take too
much time, and vou'd lose too much money.

The next item, 6.4, the 20 days for termi-,
termination ¢f the occupancy, as stated by several
other members we feel it should be 60 days, because
that -- mahy times vyour repairs are much more
extensive, and you can't get it done within a 30-day

period of time. S0, a B80-day refund of the tenant's
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deposit, we feel, would be much more reasonable,
No., 6.6 —- -

DARRELL McGRAW: {Interposing)
When vou say "reaschable,” does that -- can I
translate that to be an acceptable 60 days?

KATHRYN MADDOGX: Yes.

DARRELL McGRAW: All right.

MR. RODD: I'm sorry, the number
yvyou had Jjust stated?

KATHRYN MADDOW: 60 days Instead
of 20 days.

MR. RODD: I'm sorrvy. You were

movihg on.

KATHRYN MADDOH: The next one is

6.6
MR. RODD: Your number is.
KATHRYN MADDOX: 6.6, The normal
iwear and tear, it savys, for the tenant -- normal

wear and tear is not to be Iincluded when vou give
the reimbursement -- their deposit. Many times this
reguires us videotaping or taking pictures when the
tenant moves in and also taking pictures when the
tenant moves out, because there could be a

difference of opinicn on this,. We have checklists
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that they can itemize. We itemize things. Like, 1if
new carpet is put in, then when the tenant moves
out, If the carpet is very badly damaged, that's
really not normal wear and tear at the end of one
year. S50, it needs to have a definition of what is
normal wear and tear.

The next cne under "Eviction and Termination,”
again we feel that the 30-day process for giving a
written notice —-- if the tenant has not paid their.
rent, you can how go to magistrate court within ten
davys and file, if they have not paid their rent; and
we feel that that should still remain, that the
landlord should be able to go after a pericd of ten
days. Because it's going to take more than 30 days
to —- in order to get a process and in order to
sometimes even get an appointment, because the
tenant can postpone the hearing. If the magistrate
sets up the hearing date ten working days -- now, if
vou have a holiday, that's excluded. Weekends are
excluded. So, that's ten working days which
sometimes can amount to 20 davys before vou can get a
hearing. Then the tenant can postpone that --
sometimes one, two LTimes., You can already be into

60 days before yvou can even get a hearing, a legal
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Jhearing on an eviction notice, So, we feel that the

20-day notice is too long a time 1If they fail to pay
their rent.

Again, as we get into utilities, this kind of
ties in together, but some of the tenants and
elderly people can receive assiastance when they
arent't able to pay utilities; and sometimes if they
aren't able to pay their rent, they can get an
assistance for, like, for one month's rent. But
many times this extends the periocd of time alsoc for
an eXtra 60 davyvs before you can have court
proceedings, because vou have to sign a paper aftfter
they get a little slip that says they -- that the
landlord will refuse to evict them for anocther 20
days if they get assistance, And so, sometimes that
can drag out to be three months.

Under utilities --

MR. RODD: (Interposing) Do vou
have a number that vou're referring to?

KATHRYN MADDOX: For the
eviction?

MR. RODD; For what you're about
to speak about,

KATHRYN MADDOX: Okay, we feel
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that after ten davys, that they have --
MR. RODD;: {Interposing) No. I
meant the number of the regulation. I thought vou

were changing to ancther regulation.

KEATHRYN MADDOX: All right. This
is 7.2, was the -- —

MR. RODD: {Interposing) Thank
you.

KATHRYN MADDOX: {Continuing) --
summary pavyment as to the 230-day notice.

MR. RODD: And it's helpful for
the recaord --

EATHRYN MADDOX: {Interposing) Okav.

MR. RODBD: {Continuing) -- if vyou
identify it by number, if vou can, the --

KATHERYN MADDOX: {Interposing} All
right.

MR. RODD: (Continuing) --
regulation that vou're commenting on, if it's easy.

KATHRYN MADDOX: And alsoc 7.3
then, which says the Judicilal eviction procedure
chly, & court procedure, Mr. McCorkle, I think, made
mention also of this, that there —-- that you should

noet have to go to court each time you are goling to
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evict a tenant, and this is what this regulation
states, 7.3.

Under the next heading of "Utilities,"
142-26-8, if the ---again, to refer, if the tenant
then —---1f the landlord is paving utilities, we do
not feel that the landleord should continue tce have
to pay utilities when a tenant has not paid their
rent, Again, if it is a hardship case, the tenant
cah go fto different agencies, several different
agencies and receive assistance in paving
utilities. But if the landlord is signed up to pay
the utilities, then the landlord, according to this,
would have to continue pavying the utilities, even
when a tenant for three months or more hasn't paid
rent, So, that can be very, very expensive, because
usually you're going to have a big damage bBill
besides that.

DARRELL McGRAW: I have a guestion
about that kind of a scenario. If, if you had a
circumstance where a tenant did not pay, for
example, gas in the wintertime --

KATHRYN MADDOX: (Interposing)
Yes,

DARRELL McGRAW: {Continuing) --
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gas would be turned off, how would vou see who is
responsible for the ensuing damage to the properiy
that might occur as a conseguence of freezing or
whatever., Who, who would you sue as responsible for
that?

KATHRYN MADDOX: Well, I think the
tenant would be responsible, but in 99 percent of
the cases the tenant has no income whatscever when
this happens. I think there is also a regulation
that states that the utility company 1is not allowed
toe turn off a tenant's utility in the severe winter
months.

DARRELL McGRAW: I see.

KATHRYN MADDOX: However, if the
landlord 1is paving the utilities, there's no such
provision; the landlord has to continue pay 1it. So,
they're just going to be out the money. If the
utility would be shut off, the tenant would, more
than likely, nct have the money to pay for any of
the damages.

DARRELL McGRAW: I see. Thank
you,

KEATHRYN MADDOX: Sa, we've all
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concluded that we shouldn't be paving utilitis. We
shoulid have 1t signed so that the tenants are paving
the utilities,
DARRELIL McGRAW: Thank vou.
KEATERYN MADDOX: That's the best
solution to that, we feel.

Again, we are very interested in maintaining
cur property and keeping it up, and we want tc work
cooperatively in every way. bui we feel sirongly
that there should be some provision in here for
tenant's respoensibilities in a landlord-tenant
agreement. Thank vyou.

MR. RODD: May I ask you one
gquestion to clarify one of your remarks?
KATHRYN MADDOX: Uh-huh.

MR. RODD: It's entirely possible

that vou may say, "I don't think I can comment on
that,” and I can accept that response as well, I
assure you, But on the guestion ¢f security

deposits, and I address this because vou said vou
were president of the Landlords Assoclation, so
presumably vou're familiar with the peosition of saome
landlcocrds, is there a suggestion that vour

association or vou would make which would acconplish
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the resulf that tenants would reflect —-- somehow
accomplish the benefit of having their money held
and set aside, losing value in the deposit form,
other than the idea of an interest-bearing account;
and secondly, isn't it true in your standing that
many states do reguire, and landlords live with your
reguirement, of returning depasits toc Ttenants with
interest? Can you -- do yvou have any comments on
that?

KATHRYN MADDOX: I know that when
I talk to the bank for any business, that the bank
had a regulation that they do not pay interest on a
business account. And s0, therefore, unless the
banks have changed that ruling, the banks will not
pay interest on a business account. We do¢ have
separate accounts to keep the deposits in, but
they're noninterest-bearing accounts.

8o, I think that's the solution;: that we would
make that a, Jjust make that a provision that it
would be deposited in a noninterest-bearing account
and would be reimbursed to the tenant after the
damages have been deducted or any rent that had not
been paid. _

MR. RODD: Doesn't it seem unfair
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that the person is losing the benefit of that money
over that pericd of time that 1t sits in that
account?

KATHRYN MADDOX: I can't speak for
everycoche, but I think many times a deposlit,
particularly when you're dealing with low-income
families, might be $20 for the depositl, Now, would
you —-- if you had, again, a hundred accounts and
you'lre figuring cut interest on 520 for a year's
interest then -- vou know, think of the time that
that's taking.

I don't think that it usually matters. I
haven't had a single tenant to ever complain about
the deposit losing —-- that low amount of deposit
losing interest. Never had a complaint. I den't
know iIf anyone else ever has or not.

MR. RODD: Thank vou very much,
Mrs. Maddox.

KATHRYN MADDOX: Thank vyou,

MR. RODD: The next perscnh we have
signed up is 20l -- I apologizese -- Maggiled?

ZOL MAGGIED: Maggied.

MR, ROQODD: Maggied?

Z20L MAGGIED: Yes, sir.
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My name is Z20l1 Maggied,. I live in Charleston,
I'm a landlord. IT'm the immediaite pasi-president of
the West Virginia Landlcrds Association, the same
association that Katie Maddox is now president of.

Because of time interest and because gulte a
few of our people have already spoken, I must say
that I would rather not comment on item for item but
mavbe make a few general commenis,

In the matter of deposits, depuosits are
designed not to keep extra money from the tenant but
designed to encourage the tenant to take care of the
property, and also.to give proper notice of leaving,
and to follow certain procedures in that regard.
I've found that by having a substantial deposit, 1t
makes a tremendous difference in the condition that
the apartment 1s left in and kept in.

And as far as the interest-bearing aspect of
it, I agree with Ratie Maddox. The bookkeeping
would be tremendous, and it would be a tremendous
problem to do this.

Utility costs, a comment was made alsco by
another speaker. The utility cost probably should
e paid for by the tenant. In some of the older

buildings which provide wvery reasconable and good
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housing, it's virtually impossible to doc that, and
that's the reason that utilities are always paid for
by landlords.

The hue and cry Iin Charleston, as I understand
in most of the countrv., has been for vears that
there's a necessity and a great desire by public
officials for reascnable housing at reascnable costs
for people who do net have high incomes, and that's

part of what we provide, And I think it's time that

|lthe legislators and the lawmakers stop tilting the

laws towards the tenant. I think it's time that the
landlords' rights are protected, also. And if vou
have any doubts as to this, talk to anybody about
procedures for evicting tenants who do not pay. talk
about procedures for evicting tenants who do not
obey the law, and then you will find that this thing
is way ovff-balance.
I apologize for not staying with yvour numbers

here, but I feel very strongly in thils resgard.

MR. RODD: That's perfectly all
right.

ZOL MAGGIED: And I think it's
something that should be considered by the

lawmakers, by the legislature, by all people
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concerned.

And 1If -- you must remember this, too: That
when we are burdened with extra costs, there's only
one way we can survive, and that's to pass it on.
We're just like the clothing store whose suit cost.

them a given number of dollars, and then it's raised

by the manufaciurer 20 percent later. They pass it
on to the customer. And that's the only way the
landicrd survives. And I hope you will keep this in
mind. Thank vyou.

MR. RODD: Thank you very much.

The next person signed is Roy Stricklen.

ROY STRICKLENW: Tom, MYy comments
will be made in writing,.

MR. RODD: Thank vou,
Mr. Stricklen.

For anvbody who's just come in, at the
beginning of the hearing in response to an inguiry I
indicated that we would keep the record open for 24
hours, and I will say until the close of business
tomorrow at the Attorney General's office, either at -
the main capitol or preferably at 812 Quarrier
Street, for written submissicns.

The next person signed up is a Brvan Eett from
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Ford Credit.

Kett.

BRYAN KETT: Hello. I am Bryan

I am with Ford Credit, and I am here to

address the Series 24, "Legislative Rule Pertaining

Toc The Preventicn O0f Unfair Or Deceptive™

practice —-- "Deceptive Acts" and "Practices In

Security Interests and Repossession Practices."

As the largest automotive finance company in

the world, with over 77 billion dollars in

recelivables, Ford Motor Credit Company supports __

efforts to promote fair and consistent treatment of

all customers.

To the extent the proposed rule praomotes such

treatment, Ford Mcoctor is supportive; however, we

must exXpress our deep concerh over and opposition to

provisions which would place unreasconable burdens

upon

work

West

it

is

the automotive finance industry and ultimately
against the best interest of the consumers of

Virginia.

Although Ford Credit is -- let's see, although

Ford Credit's policy to accommodate our

customers to the greatest extent possible,

unfortunately repossesslions do cccur, Proposed

Rules 3.2.7 and 3.4.3 are opposed by Ford Credit for
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the following reasons:

3.2.7 reguires the c¢credifter Lo possess
ktnowledge that 1s generally unavailable, The rule
provides that it shall_be unfair and deceptive acts
cr practice deliberately (sic) -- to deliberately
seize property from a location that causes undus
hardship to the consumer,

Most vehicle repossessions cause some degree of
hardship, but how will a creditor ever know whether
a recovery place and time will constitute an undue
hardship? Ford Credit would make subject to the
burden -- would be made subject to the burden of
countless ¢laims and litigation, alleging that Ford
Credit knows or should have known that the
repossession would cause an undue hardship. We
belleve this rule is tantamount to the repeal of the
statutory right t¢ repossess collateral. The cost
of which would bhe borne to the West Virginia
consumers who pay is great.

Rule 3.4.8 places burdens on creditors which
will increase the c¢ost of and decrease the
availability of credit in West Virginia. The rule
regulires that a repossessed vehicle be so0ld at

retail or that the creditor ---¢or that the customer
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be given credit for retail market value. This rule
appears to be based on two false premises, First,
creditors will always be able to collect
deficienclies from defaulted customers and, hence,
have no incentive tc maximize the sale price of
repossessed vehicles. Second, a retail sale will
result in greater proceeds applies to the -- apply
te the account than a wholesale —-- than a wholesale
sale,

Unfortunately, such premises are flawed for the
following reasons: One, the creditor must get the
highest sale price reasonably (sic) for repossesed
vehicles, The rule assumes the creditor can simply
force the defaulting customer into paving the
difference between the coutstanding balance and the
proceeds of the sale. In Tact, repossessions occur
precisely because the consumer is unwilling or
unable to pay.

The creditors must, therefore, assume the
additional amounts will not be collected and seek to
obtain the highest sales price reasoconable to, to
minimize the poctential losses., For example, Ford
Credit exXperiences an average deficiency of over 31

hundred dollars after the sale of & repossessed
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vehicle. Less than one-third of this deficiency is
reccovered from post-repossession collection
activitles. Once again, it is critical that we
maximize the sale price of a repossessed vehicle to
reduce our bofttom-line losses,

Number two, wholesale automotive auctions copen
to dealars obhtain the highest prices at the least
cost. "The auntomcoctive auctions used by Ford Credit
in selling recovered vehicles are sophisticated,
state-of-the-art, malti-million-dollar facilities
complete with marketing departments, cleaning and
repalilr facilities. It is not uncommon to have over
1500 dealers in attending and participating at these
auctions. Every aspect of the process is designed
and monitored by vehicle remarketing specialists to
gquickly and efficiently obtain the highest price for
theose consumers' account.

Three, forcing creditors to open retail ocutlets
and/or give retail prices will increase the cost
and/or reduce the availability of credit to
consumers in West Virginia. Proposed Rule 3.4.3
would increase the cost associated with
repossessions to creditors such as Ford Credit In

response, creditors, in order to maintain acceptable
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profit margins, will either have to raise the cost
of credit to the customers or tighten credit
policlies, Marginal and high-risk customers will be
rejected in an effort to reduce the number and cost
cf repossessions.

Number four, the proposed rule is contrary to
current West Virginia law. The legislature has
established the standard for rules for repossessed
goods as commercially reascnable, West Virginia Code
46—~9-504(2). The standard for this application to
wholesale automstive auctions has long been accepted
in jurisdicticons throughout the couniry.

Five, the federal government has concluded that
the wholesgale automotive auctions are advantageous
to consumers. As a part of the investigation of
creditor practices which led to the adoption of the
credit practices rules, the FTC considered reguiring
repossessed vehicles to be disposed at retail. The

FTC's conclusions match what common sense would

Jdictate: After deducting the reasonable expenses of

the retail sale, the debtor's account would not be
credited the amount greater than the resulting (sic)
from the wholesale sale.

They further concluded that this provision
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would impose costs and would raise the cost and
reduce the avallability of credit in excess of
offsetting benefits, Its conclusion was based on
the examination of the incentive of creditors to
maximlze the sale price and the fact that the
wholesale retail price difference is due primarily
to the cost of running retail cutlets, -

We view this rule as nothing more than an
attempt to increase the creditor cost on defaulting
accounts which will only hurt good-paving
customers. Thank vou.

MR. RODD: Thank you very much,
Mr. Kett.

I had -- I apologize for conversing a little
bit while yvou were talking there, but I had seen
some of your comments in writing, as well as I was
pretty familiar with them. So, I figured -- and I
appreciate that,.

BRYAN KETT: I have a capy, if vyou
would want one.

MR. RODD: Yes., If you, if vou
have ---well, we received -- already recelived your
comments in writing.

MR. KETT: Okay.
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MR. RODD: Just a second.

The next person signed up is Joe Doughton

from --
JOE DOUGHTON: {Interposing)
Mr. Kett has explained our position, Thank vyou.
MR. RODD: Thank vou,
Mr. Doughton.
The next perscon signed up is Alonzo Johnson.
ALONZO JCHNSON: I am Alonzo
Johnson from Moncongalia County. I have a snmall
mobile home park in that county. Several things
concern me in these regulations I'd like to talk to
vou about, and I thank vou for allowing me tc do
this.

When I started my park several yvears ago when T
was a much younger man, I would have prcobably lost
it 1f these rules had been in effect, because I was
able then to rent some of my lots to mobile haome
salespeople, keeping them available for thelr sales,
which allowed me to make my paymenits much earlier
than I would have been able to otherwise.

Item No. 2.4 on Page 2 ¢f the mobile home
regulations yvou have would sxclude the possibility

of doing this. Item 3.5 seems a little unfaizr to
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me, but I guess we are unfair Iin some things, that
vou can't rent to the highest bidder for a lot that
excludes one person offering more Ifcr a lot than
someone else 1If there's only one 1lot available.

Ttem No. 4.2 reguiring a cone-year lease unless
the tenant reguests in writing a shorter pericd of
time would exclude many of the practices I now use,
it appears to me.

One is vou could not prorate the first month's
rent, because vou'd have to have a year's lease, the
paymenis being monthly, covering this statement in
the rule.

MR. RODD: I'm sorry, I'm not

following you. . : -

ALONZOC JOHNSON: Okay. Item 4.2

says, one, that -—- each rental agreement must be for
no less than one year. So, it's. got to be a
ocne-year. £o, it could be more than one year; it

could be one yvear and ten davys or o2he vear and 20
davs, the first one; and one vear after that. I
assume it says oche-year lease and the payments be
monthly.

If it's a one-year lease and the payvyments being

monthly, then I would not be able to get my rents
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all coming due the first of each month, whiech I do.

|I prorate the second month of rental so all payments

will come due on the first of the month. This says
all paymenits would be monthly payments.

MR. RODD: 8o, it's not clear
that, that under the clircumstances you're
describlng., partial payments could be made?

ALONZO JOHNSON: It's says they do
not. It says montly, egual monthly installments,
all rent must be in egual nmnonthly installments.

MR. RODD: I understand,. There's
no sxception for the circumstance where vyou prorate., .

ALONZO JOHNSON: Prorate or where.
I want my —-- all leases fto expire on June 30th, if I
would want that to happen; and I could see where
reople, bhecause of administrative costs, would want
them all to come due at a particular time.

MR. RCDD: Okavy. I understand
vyou, Thank vou,

ALONZO JOHNSON: Okay. I'm scorry
I wasn't clear,

MR. RODD: No, no, Fliease

proceed.

ALONZO JOHNSON: Item 5.3.1,

ACCURATE REPORTING SERVICE, INC,




10

i1

iz

iz

14

15

16

17

18

l¢

20

21

22

23

24

53

although I don't now have nonmetered utilities, when
I started the park I did have nonmetered utilities;
and evervone paild the same amount of rent, and the
charge was included in the rent. I don't know
whether it was listed as separate or not. But this
tends to say that vou have to charge evervohne for
utilities according to how much they use, It
appears to me to say that.

Since yvyou are noli metering -— when vyvou -- small
rarks are not metered, vou Jjust pav your water. Get
ocne water meter, and everyohe has paild for the water
in their rent. This would exclude that practice.

It appears ta.

I have trouble reading these things sometinmes.

Item 6.2 excludes rule changes during the terms
of the rental agreement. Item 6.2 with Iten 9.1, T
read 9.1 to give a perpetual lease to anyong that

does not break a rule in the park, the mchile home

community, whatever we c¢all it here. It appears to
include those forever. I'11l get back to Item 9.1
again when I get over to that. If Item 9.1 was

changed, that would take care of my problems with

65.2.

And I woulid like to see Item 5, the one I just
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talked about a moment ago, to allow monthly leases
instead of just annual leases, which I do now
monthly lease,

MR. RODD: That is at this time
your practice is to say that vou can terminate a
lease anvyitime -—-

ALONZQ JOHNSON: {Interposing)
Either party. Either party can terminate the lease
on a 20-day notice.

MR. RODD: Pepriod.

ALONZG JOHNSON: Period.

MR. RODD: Anvbody whoe rents from
vyou, that's what they --

ALONZO JOHEHNSON: {Interposing)
Sign, and that's what they renew.

MR. RODD: You don't offer them
any other option?

ALONZO JOHNSON: No.

MR. RODD: Ckav.

ATL.ONZO JOHNSON: And I've had no
problem with that in years.

Item 7.2 and 7.3, I think all of the items in 7

refer ftoc the age of a factory-built home. You can

exclude sclely or in part on the basis oF.
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I am sure many of my tenants weould take me to
court when I terminate thelr lease and say it was in
part on the basis of, based on. If I would reguire
them to paint the home and they refused to paint the
home —-- "Why does it need painted?™

"Because of its age, it needs paint."

Sc, anything dealing with the age of the home
you cannot use fto exclude somecone from the home --
from the park.

Item 7.8 appears to allow ftenants to place a
mobile home "For Sale" sign anywhere Iin their lot.
Mobile homes have to be moved in and out, and I at
least allow to re-  -- keep & right to move anvything
so0 I can move a home In or out, because vou have tTo
pass one —— or cross oveYy ¢ghe lot sometimes to get
into ancther one. But Item 7.8 savys "or on the site
on which the mobile home is located." I'm sure
people will interpret that anywhere they want to put
one.,

Item 9.1 really bothers me, "It shall be an
unfair and deceptive act or practice tco refuse to
renew the tenancy of a resident of.a mobile home
park, except upon the following grounds.,® {sic)

It lists three grounds. That's for renewing. So,
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we'lre giving a one-year lease; we cannot terminate
the agreement at the end of that unless one of these
three things occur.

I recently Jjust put in some extra spaces on
land that I, gucte, held -- gr felt was too valuable
for mobile homes, but I knew I could change it in
five years 1f I wanted *to put something else of
higher value in on the land. The way I read 9.1, if
these people pay their rent, don't break any of the
terms of the rental agreement, material terms of the
rental agreement, they can stay there forever,
unless. I change the whole community, c¢change the use
¢f the whole community. I just can't change the use
of part of it.

Item 10.3, if I wanted to put in a pool, pave
roads, does Item 10.82 exclude me from having = -
charge for doing that? It appears fto fto me.

Timing on these rules bother me. I Jjust
recently had t¢o pay an attorney over $500 to get a
lease written that met the conditions, he said,
after talking with him, of the West Virginia new law
concerning mobile home parks. With this, I will
have to get a new lease and have everyone sign a new

lease., I wish the two had bheen done at the same
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time, because this -- these regulations will reguire
me to have everyone sign a new lease and have a new
lease wriltten.

I have two guestions I'd Jike to know. When
will these rules be final, and when will they be

effective?

MR. ROQDD: The rules will not be
effective until and unless they are approved by the
legislature of the State of West Virginia.

ALONZO JOHNSON: S0, the answer is
the next legislative session?

MR. RODD: I believe that's a
pretty safe answer.

ALONZO JOHNSON: Thank vyou.

MR. RODD:  Thank you very much,
Mr. Johnson.

Tom Winner.

TOM WINNER: Counsel will give ocur
remarks.

MR. RODD: Okav.

DEBBRIE SINK: Debbie Sink,. I
signed in.

MR. RODD: You're the next person

that signed up.
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DEBBIE SINK: Yes.

MR. RODD: Thank vou.

DEBBIE SINK: My name is Debbie
Sink, and I'm here with Tom Winner on behalf of the
West Virginia Bankers association which represents
the banks and thelir parent companies in the state of
West Virginia, and we would l1ike to just give some
very general oral comments o¢n Series 24, the
repossession regulations.

We've previously submitted fairly detailed
written comments, and I will not take the time to go
through each of those, but the concepis we would
like to relay this morning are -- relate to our
serlious concern with that proposed series., We
believe that they would have, 1f promulgated, an
adverse limpact on c¢consumer credit or —-- and/or the
cost of that ecredit, both availability and cost,

The reason we say that Is that these proposed rules
will discourage banks from lending to a marginal
borrower or one where there may be the likelihood of
a need to repossess, The cost that the proposed
rules would impose upon repossessions, or the
limitations on repossessions, would lead to this

result.
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The regulaticns also woeuld tend to eliminate
flexibility and work-ocout room, if vou will,
negotiation room, between a creditor and & borrower
because of some of the limitations imposed on
craditors within those rules.

Another seriocous concern we have is the several
provisicns that are in direct conflict with the
Uniform Commercial Code, and we have enumerated
thaose and given references in our written comments,
The reascn for concern there is multifold, but one
point I want to make that hasn't been made, I don’'t
believe, by the other. commenters is that the Uniform
Commercial Code has extreme value because it is Jjust
that: uniform. And it permits interstate commerce,
interstate transactions, bkecause of 1ts uniformity.

We are concerned that any attempt, attempt to
alter that c¢ould not only have an adversse effect
with respect to what's available to consumers within
the state but aslso from without the state, because
it will be more costly for those out of state who
would perhaps make credit cofferings or offerings of
goods teo consumers in West Virginia. It will be
more costly for them to d4¢ business in this state.

Also, there's some concern, I guess, about
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enforcecability, gliven that the proposed rule is a
rule as opposed to a statute, and there could be . .
litigation in an effort toc establish which prevails
in the consumer context,

We also made the point in the written comments
and would like tc reiterate here that portions of
the rule which are not in conflict with the TUCC are,
we believe, duplicative; and we have the sanme
concern that was expressed at the cutset this
morning abouf piling on when there 1is very adeguate
caverage on some of the areas addressed in the
rules, both within the West Virginia Consumer Credit
Protection Act, other areas of West Virginilia, and
federal law; and, again, we pointed ouf some
specifics in that regard in our written comments.

In short, the concern we have is very high with
these proposed rules, and details are set forth in
the written comment. And we thank vou for this -
opportunity and appreciate your consideration of our
comments.

MR. RQDD: Ckavy. May I ask you
one ——- -it's simply a clarification ¢f something vou
said, and I understand that vou may not be able to

respond to this, but you said something about

ACCURATE REPORTING SERVICE, INC.




10

11

i2

i4

15

186

17

i8

19

20

21

22

24

67

eliminating the work-ocut roam,.

DEEBIE SINK: Yes, sir. I could
give vou one example just off the top of my head.
There's -- I believe 1In the proposed rule there's a
provision that a creditor shall not make a, guote,
"false threat," I believe is the language, fo
rEepCSSess., If the creditor did that, that woeuld be
an unfair or decepitive practice,

T think in the written comments we pointed ocut
that 1t would be Impossible to know what was false.
I mean, perhaps it was a genuine indication that
repogsession was imminent, but perhaps something
could be worked ocut. If the creditor did noct follow
through, could it then be construed as a false
threat? That's ¢one exanmnple that cccurs to me,
That's a very, a very vague standard: and it might
reguire creditors to establish a policy that if thevy
ever mention the likelihood of repossession, they
must follow through or else they would in fact be
guilty of an unfair practice.

That's one example that occurs to me, but
that's the type o©of thing that T think could impede
flexibility or work-out gpportunities.

Thank you very much.
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MR. RODD: Ckay, thank vou.

The next person signed is Bonnie Harcold,

Bonnie Harocld. -

The next person signed is 8. D. McClure,
Charieston,

S, D, McCLURE: Thank you. My
name is Steve McClure, I'm with 01d Colony
Management Services. We manage over 450 rental
properties, that's residential and commercial. and
I'm very concerned about this whole proposition here
of Rule 26 -- or Series 28 that is totally cne-sided
towards the, towards the tenant.

A couple of guestions. I'm not going to go
into all of the details, but I would like to Invite
the author of this to come to my office and spend a
day or twoc or three and see how we have to live

fighting this kind of stuff,

Cne guestion, It says —- on the -- I don't
know what this sheet is called. It's a rule
jentitled: "Explanation of Overall Economic
Impact." It savs here that it will promote private

adjudication of consumer issues, reducing the burden
on state regulations; and right in it it says the

ocnly way vou can. . evict anvbody is to go to court.
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It's kind of contradictory.

Anyway, 1o me it reads like a Japanesse.
instruction book before yvyou translate into English.
I'td l1ike to invite the author to come and spend a
day with me. Thank you,

MR. ERODD: Thank vou.

The next speaker 1s a J. D. Stricklen.

J. D. STRICKLEN: Thank you. My
name is J. D, Stricklen with Stricklen Procperties.
Dur offices are in South Charleston. We operate —-—
own and coperate a Ifew hundred units throughout the
Kanawha Vallevy.

And the comments I want to make today is, first
cf all, the —-- some of the things I'm in agreement
with. I can see where some of it 1Is a little bit
one~sided, but I don't think anvbody should have to
live in anvthing that's inhabitable or substandard.

To get specific with what my concerns are,
first of all -- of course, I'm speaking on the
tenant-landlord Series 286, The first item would be
3.5 where "Fall within a reasonable time after
receipt of notice from the tenant to make repalirs"”
when vou've been notified that something is not fit

¢r habitable. The only concern I would have would
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be that if In fact the proklem was created by a
tenant, such as somecone spoke fto earlier where there
had been a domestic squabbkle and the door got busted
down or a thermostat got knocked off the wall. I
think there should be some special consideration to
tenant responsibility due to their negligence,.

The next thing would be 3.8, which deals with
reimbursement for repairs within a reasonable time,
A little bit of gray area there,. What is

reasonable? If on Sunday afterncon my air

Jconditicner goes coff at my house, my wife thinks a

|reasonable repair could mean within a half an hour,

which I don't personally think is reasonable.

You know, I try to -- when we deal with
tenants, we try to put the shoe on the other foot,
And, you know, 1f something happrened to my house on
Sunday, I'm golng to tend to wait until Monday to
fix it, and I think that's reasonable as opposed tgo
trying to track down a technician at double-ftime
pay. Sce, I think that could be a little gray, and
there could be some misinterpretation of what a
reasonable time would be, and I would hope that that
would be addressed.

Moving to Section 4 on "Notices and Demands," I
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really don't have any problem with what you've
written other than I'd like for it toc be bilateral.
I'd like fTor the tenants to be inveolved with that.
For instance, on 4.2, "Fail or refuse to accept”™ --
or backing up, it says "It shall be unfalr and
deceptive act or practice for a landlord to,”

4.2, "Fall or refuse to accept any notice sent to
any address to which customarily sent."

To make a lohg story short, I don't have a
problem accepting notices; I Just wish that the
tenants would accept Certified Mail. I1'd l1like to
see that be a little bit more bilateral to make it
more fair. . .-

Getting to the section that deals with the
interest-bearing deposits, security deposits would
be first mentioned in Section 5.2.3 and also iIn
Section 6.3, Well, what I want to point out to you
is that I was over at One Valley Bank earlier this
morning. I noticed that on & one-year C.D. the
interest rate is now 3.75. Let's call it 4 percent.

If yvou'lve got a $200 security deposit on a
tenant, 4 percent, vou're talking about 58 a vyear.
In order to process that back to the tenant, our

cost made bhe $20 to process $8. So, what we do is,
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like in any business, when vou have an increase in
the ¢ost of business, vou generally pass 1t on to
the tenant. Su, in order for the tenant to get the
benefit of an $8 interest payment on their deposift,
they're probably going to have thelr rent increased
to reflect a $20 increase 1In doing business,

I know 1t sort of seems like the money is Just
sitting there, but that's, that's the things that
vyou've got to take inte consideration, 1s what the
cost of doing some of these fthings would be.

Moving on down to the matter of security
depesits in 8.4 and 6.5 on the 20-day pericd, as
ather landlords, I have a problem with the 20 davs.
But there's an incentive for me as a businessman and
a landlcord to even process security deposits much
more guickly than 20 davys. We —-- becaguse of the
word mouth, you know, the way you conduct voursel?f
helps you in fufture business relationships and
referrals from past tenants.

However, the problem Is, vou know, we like to -
refund deposits within twe davs o©of when the people
move gut, Sometimes vou can do that and sometimes
you can't. There are gal---- there can be

extenuating cilrcumstances where it could take up to
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60 davs. The most, the most prevalent problem is,
is getting the final utilities paid. You know,
under.. the Public Service Cocmmission regulations, the
property owner can be held responsible for the final
garbage bill ¢or the final sewer bill; and you might
think that, "Well, that could be an 8 or $20 item,
but by the time -- 1if that gets slipped past and
they actually put a lien on your property and you
get that put on yvour personal credit report, and
then it maybe will cost you as much as $100 to get
that cleared up. 8o, it's important to always have
those cleared up when tenants leave, and sometimes
vyou just can't do that within 20 days.

What I tell pecople is when I get notice that
they're going to move, I say, "Please get me those
paid receipts.” Sometimes they don't listen.
Sometimes they are moving out of state, _When peocple
are moving, it's a busy tinme. It's very important
that we have enough time toc get these utilities
accounts taken care ¢of when people leave.

The Section 7 which deals with the termination
cf leases, Jjust. generally -- someone made The
comment earlier that they thought that West Virginia

had a guick eviction process, which I disagree
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with -- and I would, I would say that I think fthat
probably whait's on the books now is fair; and I
think that anything that would be more stringent as
reflected in Section 7 would not be fair to the
landlords.

And the last item I'd like to make a comment ohn
would be Secticn 9.1 which has to do with entering
the ftenant's unit. And really the only problem that
I have with that —-- we don't make periodic
inspections or anything of fthat nature. We re-—- -—-
it's mostly through where you reserve a right tco
enter at reascnable tines for purposes of repairs or
showing the unit ¢ prospective tenants. And at the

end of that it says that you can, vyou can enter if

Jit's authorized in writing; and if you stop 1t

there, I don't have any problem with it. But it
goes on to say that "other than in a form
provision,™ which is what a lease is. And I'd like
for that to be struck, from -- the end o¢f Section
9.1, in order for us to be able to put that in the
lease as opposed to have o get an individusal
authorization from every tenant,

I might alsc say that's all of my comments, and

I'm glad that the Attorney General has decided to
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spend his valuable time here this morning. I'm
guite impressed that you stayed toc hear our -
comments, Thank vyou very much,

DARRELL McGRAW: Thank vou.

MR. RODD: Thanks very much.

The next person signed up is David Yoder.

DAVID YODER: Director Rodd, Judge
McGraw, thank vou for taking the time to hear us
today.

I am David Yoder from Morgantown. My address
is 1225 Pineview Drive. I'm here representing the
Home Builders Association of West Virginia, and I'm
also president of the Apartment and Rental Housing
Association of West Virginia. I'm president of
Allegheny Development Corporation, which operates
and owns several hundred -- at least 200 units of
varicus types, whether they are residential housing,
single—-family, two-family, four-family, and
multiple-housing structures, as well as commercial
units.

I'd l1ike to state that I have been involved in
housing iIssues for about 20 vears. I have worked
since that time with at least four university

administrations in Morgantown, with President
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Harlow, President Budig, President Gee, and also
President Bucklew.

In all our endeavors, whether they are in the
corporate structure or with the asscclations in the
housing industry which I represent, we promote safe,
decent, and affordable housing. In fact, vocu might
recognize the fact that when we can provide good
housing, that means mcocre Jjobsgs for our industry.

When we can eliminate housing that is not fit
and habitable, we, we find that that's good for the
housing construction. 8o, we support good housing.
We support fair and just dealings with our housing
consumers, as well.

And I could relate some horror stories, I will
have a prepared text for vyvou, as well. . I recall
that in times past we have gotten into situations
where we've had tenants that were a little less than
responsible in cur corporate affairs, and we had
tenants' associations deal with us, and always in a
good relationship. We're very proud of our
reputation in Morgantown.

We have had one instance where a famlily had
rented a new durlex. They were the first tenants in

this duple=x. It was a 3-bedroom unit, and they had
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a famlily with several children, and they couldn't
pay their rent. So the, the tenants' asscociation
intervened and s=aid, "Well, would you let us hold =z
check until the end of the tenancy, and then vou'll.
be sure to get your money? And after the tenancy,
then we will deliver to yvou the check, after we
inspect the apartment, because these tenants believe
that vou may not be fair, you may not want to return
all of their security deposit. S0, after we
inspected the unit," the association said, "we will
assure you payment.®

That check was arcound §$2,000. And after thev
vacated the apartment -- the unit in about one
vyear -- I think the tenancy was for one year —-— we
inspected the unit and found that the little kid
cars and what have yvou had raced arcound the hallwavs
and virtually destrovyed the decor of the unit,

So, that's why the cost of repaliring the unit
was considerably more than the check that was to
come to us.

These tenants moved on to ah out-of-state
location: and at the time when we cashed the check,
we found, after a couple of weeks, that payment had

been stcocpped.

ACCURATE REPORTING SERVICE, INC.




i0

11

12

i3

14

15

186

17

i

19

20

21

22

23

24

78

8¢, how do we -- how do you propose Tthat we go
about finding the ftenants and recover ocur losses?
These are some of.the, the experisnces typical of
this one that we have had.

The issue of security depesits, in my view, is
not nearly as sericus as it appears in the proposed
regulations. They are typically safe in the
ilandlord'’s hands, simply because to own property you
would have some financial assets; and there are
remedies, 1if the security deposit is not repaid when
appropriate, to recover any deposit of the security
deposit.

So, we —-- we also had a situation which was
mentioned before where the utilities become an
issue. We find that security deposits are necessary
for many reasons, whether it's for repair of damages
potentially to an apariment or whether they are for
the security of utilities which may have been
transferred back into the landlord's name.

And where there's a public service district
involved, the Public Service Commission provides
that the District can attach the landlord's property
for not paving the utilities, even though it was a

tenant who had signed for the utility. I'm not sure
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that that's alwavs the case in a municipal utility,
but I know it's true in a public service district
which T chair.

The Board of Directors of the West Virginia
Home Builders Asscciation meft on July 23, 19984, and
unanimously adopted an action to present testimony
here today, and the Apartment and Rental Housing
Association has likewise acted on the day before to
authorize the providing of testimony here todav.

The testimony whilich I have prepared that is
written is from the homeowners assoclaticon, and I
signed it as Chairman ¢of the Subcommittee con
Legislation.

We find that many of the provisions outlined -—-
and I have. footnoted in the prepared remarks the,
the specific section to which we refer as we provide
these comments. I hope that you'll be Just slightly
lenient, as you have been for the other speakers. I
am representing more than one entity, and I thank
vyou very much for your courtesy.

The association, as I've indicated, likes fo
promulgate goocd relations with landlords and
tenants, and any way that can be accomplished we

woilld support. We find that the requirement under
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Section 5.2.23. and 6.3 are, in the paving of interest
oh security deposit, 1is probably more cost than the
value to the tenant, I think yvyou had some figures
brought to¢ vour attention this morning regarding the
rate of interest. In fact, we find that many banks
will refuse to pay an interest on these small
accounts and, on the other hand, would likely charge
a fee for servicing such accounts,

And there's another problem where the Social
Security numbers are reguired, and you have multiple
tenants in one unit. The financial institutions
would likewise have a problem in how to segregate
out who is responsible for receiving the interest on
the monev.

A "fit and habitable condition”™ has never heen
defined by the legislature. In yvyears past, in the
mid-'70s to the mid-'80s, the late Senator William
Mareland from Monongalia County freguently attempted
to amend the landlord-tenant legislation so
that "fit and habitable condition” could be
defined. There's alwavys controversy on whether to
open the landlord-tenant legislation as it is now
provided.

Another secition, 6.1, that I wish to refer to,
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I have the following comments: The prohibiticon and
the regulations against collecting rent in advance
or any amounts in excess of one month as a security
deposit makes it very difficult to collect for a
12-month lease Iin college towns where the normal
school year Is less than nine months. In fact, sonme
landlords provide for payment of the first month's
rent and a security deposit with the last month's
rent In instaliments to ensure that at least some
rent 1s collected for the period between May and
August.

In addition, some landlords provide for a

discount for the payment of a term, such as six

months or a year in advance. Cur companies dec
that. We give as much as a ten percent discount for
payment of the rent in advance. We're assured that

way that the rent will be there; and, as I've
indicated, we have not had any problem with this
with out tenants, because we'lre very proud of our
relations with our tenants for many yvears. In fact,
yvyesterday a past tenant of about 1965 called me and
wanted to see whether they couldn't stop by and say
hello, and they have stopped by on occasions in

years past. These are the types of things that make
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business worthwhile, when you can refer back to
relationships that you have developed with those
with whom vaou deal.

As previcusly noted, the Association supports
fair dealings in all landlord-tenant contracts and
relaticnships. We support the refunding of security
deposlits in all instances, except where legitimate
deductions are made for items of damage by a tenant
gr failure to pay amounts due under the contract.

We do not believe that a time limit of 20 days
for the refund of a security deposit is always
reasonable., We are aware of many landlords whose
contracts, as I indicated, run on a calendar year or
a term peculiar to a specific location. Therefore,
when multiple tenancy is . handled onh a compressed
time frame, It iIis reasonable to assume that there
would be an undue burden on the staff of a company
or any landloéord to compile ithe necessary data for
the refturn of the deposit in such a short pericd of
time.

We are aware that other states in some
instances have a time pericd of 20 davs. I note
that others have indicated that that may not be

encugh time on cccasion, But any term less than 30
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days, we bhelieve, would be guite difficult for many
of the operators who do a good job and try to do a
proper accouhting.

We have always urged our members to make an
effort to make such refunds on an expediticus and
timely manher. And we further believe that a
security deposit should rightfully be applied to
excessive cleaning reguired by a tenant whose living
habits have caused excessive wear and tear, but we
do not c¢ondone withholding & security deposit simply
to collect additioconal rent. We refer in that
instance to Section 6.4 and 6.5,

The next paragraph which I refer to applies
more to Section 3.7. We are strictly opposed to any
rule which would allowed tenants to perform work on
property of the landlord. The proposed rules would
allow a tenant to replace a tile roof, You know, if
a tile roof happens to have a leak, that's -- that
takes some skilled craftsman to replace it.

S0, there are exceptions to anvthing that a
tenant might undertake on a landlcord's property, and
we believe that any, any work that's refundable to a’
tenant sheould certainly be by a contractor

acceptable to the property owner.

ACCURATE REPORTING SERVICE, IKC.




iQ

11

12

13

14

15

16

17

i8

i9

20

21

22

23

24

84

I have just about concluded, Mr. Director, and
I thanlk veu for yvour consideration.

We also find that the Section 5.2.3 and Section
7.1 through 7.5 have some concerns fto us. They
prahibit accelerations of rent payments in the event
of default or breach of a contract. Common business
practice would permit a bank to accelerate payment
on a note, but somehow acceleration of rent payments
is found by these proposed regulations toc be
unacceptable. We also find that the section
relating to evictions and termination of tenancy is
generally restrictive,.

West Virginia law provides for a process for
eviction for wrongful occupation. We believe this
section attempts to extend the time necessary for
obtaining possession even during unlawful
ageccupation. We believe this secticon further
reguires a landiord fo provide utilities during
unlawful occupaticn. We find this to be
unreascnable,

As to Section 7.5 and 8.2, we agree with the
provisions of the regulations which would prevent
denying a tenant the use of utilitlies during any

lawful occupation. We strenucusly <ppose the
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reguirement that il utilities shall be furnished
during unlawful occupation. We object to any
arrangement which would require a landlord to
provide utilities when funds are being withheld by
tenants in a breach of a contract., . -

Tt is guilte conceivable that a group or an
association of tenants could Jjoin and decide "We'lre
all going to withhold rent for a month or two," and
there may be no alternative for the landlord but to
cut off the utilities, because he may not have the
funds whereby he could support the utilities during
such a time period.

and as to Bection 9.1, we believe the
reguirement of these twelve hours advance notice To ..
show premises to prospective tenants or purchasers
is unreasonable when both landlord and tenant have
agreed in writing octherwise, This would deny
prospective tenants who are in town for Just one day
the opportunity to view a living unit where
arrangements were made —-- were not made at least a
day ahead of time.

And, finally, these commnents are provided in
the interest of promoting falr and reasonable

landlord and tenant relations and dealings. We
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believe that the proposed rules and regulations are
silent ¢oncerning landlord rights or that they
attempt to remove leglitimate rights which the
landlord may already have,. It must.be noted that
there are no unfair and deceptive acts c¢ited which
can be attributed to the tenant.

An example of_this inconsistency is the
provision that it is an unfair and deceptive act for
a landlord, guote, toc fail or refuse to accepit any
notice, end guote. But there is no provision which
finds a tenant in viclation ¢f the same act.

It is our opinicn that the adoption of these
rules will discourage the development of affordable
rental housing in West Virginia, Accordingly, these
rules will nhot promulgate job growth nor
landlord-tenant relations as they are presently
proposzsed.

S0, we urge yvyou to d¢o some rewriting, and we
stand ready and willing and anxious to participate
with vou 1n a way to make these rules naore
egquitable. Thank you. very much.

MR. RODD: Thank vou very much,
Mr. Yoder,

The next person we have on the list 1s Brad
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Sorrells.
BRAD SORRELLS: Thank vou,
Mr. Rodd, Judge McGraw.

I'm here today on behalf of the Chrysler Credit
Corporaticn and Green Tree Financial Corporation.

Before I move to the rule that I'm primarily
concerned with, which is Series 24, Title 142, I
wonder if I could offer a suggestion that's cccurred
to me as I've heared {sic) -- as I've heard
landlords talk about the problems with the security
deposits, in not being able to put them Intc a
separate account and that type of concern.

Lawyers for a long time had the same problem
with their trusit accounts, and the State Bar came up
with the IQLTA system where the ~-- &ll the money
went Iintoc one, interest was drawh and taken off for
something of good use. It seems that would be an
appropriate use of what in individual cases would be
smallier amounts; but when amassed together across
the state, it would certainly be guite a sum.

Moving to Series 24, as an Iinitial matter. both
Chrysler €Credit and Green Tree believe that rules
pertaining to repossession are desirable. It's a

somewhat nebulous field, but guidance is desirable.
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There are, however, a few provisions within the
proposed rules that cause c¢concern, and I'11 run
through them as guickly as I can., First, 2.2, the
definition of a "Consumer transaction,” I would
maintain that that should be limited as it is by
West Virginia Code Section 464-1-102, 12A-5, to
transactlions that d¢ not exceed $25,000,

Second, 2.1.1, this has been commented cn
pravigcusly regarding the actual intent tec repossess,
I degal with a variety of certain secured creditors
in additicon to Green Tree and Chrysler Credit., In
mcsﬁ of those instances I've been hired to take
possession, and in virtually all of those instances
they would rather work something out than take
possession. And that rule seenms to say, "Go get
it. If you took the security interest, yvou have fto

go get it.™

Next would be 3.2.4, "false threats to
repossess, " Again, I'm not ~-- I think that's
somewhat ambigucus., I'm not sure whether it's

threatening tc repossess when vyou have no intent;
and that was already covered, so I think it must
mean something else, I assume that what is meant is

threatenling repossession when the credifior really is
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not a secured creditor and has no right fto
repossess; and I would suggestit that perhaps it would
be clearer if the provision read "threaten to
repossess properity, Iincluding but not limited to
household goods when the creditor knows that it has
no recoverable claim of a right to do so."

Next, 3.2.5, it's somewhat ambigucsus there in
the last two werds, "of other deception.” Certainly
it's improper to make false threats about the use of
law enforcement, but a lot of ambiguity as fto other
deceptions,

On 3.2.68, the same concern as to otherwise
misrepresent the repossessor's identity, that that.
could be construed in a lot of instances that when
vyou have a repossession agent going out to look for
a car, unless he c¢clearly haszs it marked "Larrv's
Repossession Service," he's misrepresented himself
as Just being a standard citizen driving down the
street.

3.2.7 causes a great deal of concern, and I_
think that it's an invitation for litigation to
ensuie almost every tTime that there's a
repossession, It is so subjective that I don't

think any creditor can be charged with that
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knowledge ¢f when seizing property from a particunlar
locatlon might cause undue hardship.

I have the feeling that the intent of this
provision 1is to stop maliciocus conduct on the part
of creditors; and perhaps there are some creditors
who would say, "Well, this guy defaulted, I'm
really goling tc stick it to him." And if that's the
intent, that's a good thing.

But I would preopose that language such as the
following might serve that same purpoese and not put
creditors at risk of an ambigucus section, and that
would be "Seize ftThe property from a given location
when the creditor has actual knowledge that seizing
the praperty from that location will cause
objectively undue hardship to a consumer.” I think
that takes care of the concerns,

I next would bring vou toc 3.2.9, That regards
repossession agents to carry a firearm. Now,
neither Green Tree nor LChrysler Credit have any
interest in hiring Wyatt Earp to go out and seize
their ccllateral, if they have to do that. Cn the
other hand, they don’'t have any control, their
actual contrcl of whether or not the reposssession

agent is going to carry a firearm. There are
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already state laws that govern who can carry a
firearm, and when that person can carry it, and what
use that person can make ¢f 1t while they have it,
Now, a creditor can have it in his
contract, "Agent shall not carry any firearm"; but
if the agent does, this provislion would appear to
make the creditor strictly liable for that conduct.
DARRELL McGRAW: This is a problem
that appgars toc me. On the cne hand -- and among my
life's experiences 1s some eXperience in the
practice of what scme might say repossession. on
the other hand —-- all right. And in that experience
I know of the stresses and stralns that develop in
that enterprise. And the availability -- or the
availability of weapons in those circumstances is
always problematic.
Do vou think it's unreascnable to propose that
repossessors should not have —-- should not be armed?
BRAD SORRELLS: Well, Judge, there
are a lot of situations in life which are highly
stressful., I think my concern as to this section
deals with creditors who by and large, and I would
suggest almost as a universal practice, doc not go

cut and have their emplovees do the actual

ACCURATE REPORTING SERVICE, ING.




10

i1

i2

12

14

18

16

17

18

is

20

21

22

24

82

repossession., This is accomplished by repossession
agencies, people that are in that business.

DARRELL McGRAW: Well, they're
contractors; are they not?

BRAD SORRELLS:  Yes, they are.

DARRELL McGRAW: Yes. And would
it not be possible for the contract to include a -
provision in the repossession contract that the
repossessors not be armed?

BRAD SORRELLS: It -- of course,
that would be possible; but unless somecone from the
credit agency went out, it would be pretty hard to
enforce; _and as I mentioned previocusly, I .think that
section pretty much Imposes strict liability on the
creditor.

But the thing I want to stress is there are

already laws in the state of West Virginia that deal

with this. If a creditor comes up and pulls up his
gun and savys, "I want the Chevy.," well, he's
brandishing, and that's a criminal offense. He's

noet supposed toe do that. And I think we're
already —---I mean, the use of a firearm really
doesn't have anything to do with repossession.

MR. RODD: Could I just ask vou,
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since vou've raised this issue -- vyou are the first
person that's raised the issue on a public comment
side. T would just like tao ask vou, would you agree
that this is an area where a person 1s granted the
right under the law %to in a self-help extra-judicial
fashion confiscate or take property from another
paerson's possession?

BRAD SORRELLS: . Only if there's
not a breach of the peace in doling soc.

MR. RQDD: Right,. But they are
given that right to do that, which is kRind ¢f an
exceptional situation. And it has -- it's very
fraught with the possibility of conflict. -

BERAD SORRELLS: I won't belabor
this point.

MR. RODD: No . I understand.

BRAD SORRELLS: This is not a
provision that is particularliy -- that Chrysler
Credit or Green Tree are particularly adamant
about., . It sort of goes along the same concerns the
Attorney General was addressing this morning., as
regulations and rules being piled on when they may
not be needed.

MR. RODD: I understand vyour. I
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appreciate your raising it and addressing it, I
think vou have made legitimate points. Thank vyou.
BERAD SORRELLEZ: The final comment
on that is I'm nof sure that that doesn't raise
constitutlional gquestions, both state and federal.,
3.2.11, I'm a little concerned over The
word, "premises.” I'm not sure if that's Intended
to mean residential property as a whole or the
dwelling place. If it =--if -- wither way, of
course the creditor shouldn't i1tself or have an
agent barge inte the customer's home to be
repogasessing something. On the other hand, if we're
talking about going onto that customer's property,
this makes, as It's written, makes it illegal to

walk up and politely knock on the door and

say, "ExXcuse me. As vyou were notified, you are in
default on the vehicle in the driveway. I'm here to
to pick it up. It would be easler on everybody and

"

less expensive 1f vou Just gave me tThe keys.
I mean, this would seem to reguire a creditor

to wait until the vehicle is away from the home and

then seize 1it. But then the creditoer has to concern
himself with the other provision I mentioned: Is

this going to cause undue hardship?
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Most consumer goods most of the time are going
to be at the hone; and that as long as there’s no
breach of the peace and being on privaite property
after vou have been asked to legave -- and we also
have a specific provisicn in here elsewhere that
says that trving to repossess when you have been
told no =— I mean, that's sufficient. T don't think
we need to restrict legltimate and polite entry on
the <consumer's residence,

DARRELL McGRAW: Well, what is --

I should know this, What 1Is the process these Jdays

iy

for the repossession of property? What's the

process? a2nd I'm not talking about business in a

lot of respects, the help -- the self-help
procedures. What is the process for repcssessing of
property?

BRAD SORRELLS: If it's consumer

gocds, of course filrst there has to ke a notice of
right to cure default. The cure period has to
expire, and then the property can be seized whenever
or wherever it's found as long as there's no breach
of peace. . If that 1Is not possible --

DARRELL McGRAW: {Interposing) All

right. At this point --
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BRAD EZ0ORRELLS: {Continuing) --
then vou need to move into the <cocurts. You simpliy
Tile a standard civil action --

DARRELL McGRAW: {Interposing)
When vou say 1t can be -- when vyou say 1t can bhe
seized by an officer, by whon?

BRAD SORRELLS: By the creditor or
its agent. It's when vou are still in the self-help
mode .,

DARRELL McGRAW: Why wouldn't it
e more desirable to have a process which reqguires
one to deliver up the property? After all, if vyou
think ¢of the common law, the procedurse of
{(untelliigible) probably would reguire the delivery
uy of the property, would it not?

BRAD SCORRELLS: Well --

CARRELL McGRAW: Unless, of . _
course, it .were {unintelligible) or scmething like
this, "in which instance it would ke the cause of
action called replevin, and all] of those things have

to be merged ¢f course into a cause o¢f a civil

action, but -~ I guess really my dguestion goes to -~-—

my ¢Uuestion is a philoscphical one that does not

necessarily relate te this process today, but rather
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it goes to the issue of why don't we have a process
by which people who are in the possession of the
property of others in the lnstance of the failure of
finance agreements and so on and such as that, why
don't we have a progess that requires the delivery
up to an ¢fficer of the court the property?

ERAD =CORRELLS: Fecause it's too
eaxpensive fto_go through a formal process svery time
there's & breach of a contract which already
reguires that person to surrender the collateral.

My negt point with regard to entering on the
residential premises is that would reguire in the
case of all repoussessions that process be issued,
that a civil action be filed, that a summons and
complaint be served, That a Judgnment be entered,
that the creditor then get a writ of possessicn,
that that be served by the sheriff,.

And all of those things are very expensive,
You've golt S70 te file the acticn; $20 te file the
summons and complaint; you've got costs to go back
and -- attorney time and time of the individual ta
go and get the actual Judgment; ancther %20 for
zervice of the writ, 2411 of those cosits are charged

to the losing party. 2o, every time that an
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avsolutely meritorious <laim -- which wouldn't have.

been objected to by tThe consumer in the first place
if the creditor simply came up and said, "I'm here
ta get the kevys.”

And he'd say, "Yeah, I knew vou were coming."

Adding on a lct of money and a 1ot of time for
no benefit. And that's not to menition the fact that
voulre taking up court time and the time of officers
going out and delivering writs and summonses when
nevody wants them,

I mean, the sheriffs of the wvariocus counties of
West Virginia have much better things to do than
deliver papers that nobody wants, nobody needs, that
cost a lot of monevy. And certainly there are manvy
instances where the only way to get possession of
the property is through an actual civil action.

Even in those cases, once the summons and complaint
is delivered, the majority of them are waorked out,
never go toc the actual possessicon,.

Moving to provision 2.3.2, "Include a provision
waiving the consumer's right to personal property
taken with a repossessed vehicle," now neither
Chrysler Credit nor Green Tree —-- and I would

suggest no responsible creditor would say that &
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consumer just doesn't have & right to their goods in
the car, mobile home, or whatever. But I would
auggest fTto you that that needs t¢ ke somewhat
limited to a reasonable pericd.

As writhten, it would prohibit language in
contracts saving, "You will be provided with a list
sf any goods that were in the vehicle:; they will be
held for vyvou for a pericd of 'X!' days.”

You kEnow, there's a lot of things that are left
in cars or left in mobile homes. It's just
abandoned property. Yet, as written, this would
tarn the creditors inte involuntary ballees, and

they would be charged with keeping that stuff

tforever, You ¢couldn't -- 8o, there needs to he a -

reascnable time limit on that.

Moving to 2.,4.2, "Sell cocllateral at private
sale to a secured party or to a party affiliated
with the secured party,” now I think it's guite -- I
have a very seriocus problem with that. That's in
direct opposition to the specific provisicns cf the
UCC and 46-9-504-3, which specifically provides a
secured party may buy at public sale.

MR. RODD: I'm sorry, I thought it

said "private sale” in the regulation.
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BRAD SORRELLS: Yeas. Tt gsaid -—--
MR. RODD: {Interposing) That vou
read.
BRAD SORRELLS: Okay. Well, I

didn't read enocough of the UCC,

MR. RODD: I'm just trying to
faollow vyaou., I thought that vyou meant --
BRAD SORRELLS: {Interposing}

[\
[N
i

<&,

()]

You're, vou're right. & private sales,
46-9-504-3, "Secured party may buy at public sale
and, if the collateral was of a type customarily
s0ld in a recognized market or is Iin a type that you
can subject to widely-distributed price guotations,
the secured party may buy at a private sale." And
bath of my clients would bhe involved with ¢ollateral
of exactly that nature,. Both of them are published
NADA Guides as to the retail -- or the value of used
mobile homes and value of used cars, which is what
vou have to own o be able Lo repossess,

I believe that the harm -- I think what's

trying to be stopped here is the idea that secured

parties can abide -- 1t's going to be a sham
transaction, low dcllars, high deficiency. That's
already covered. The UCL reguires that the entire
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disposition, including the methad, the manner, finme,

place, and terms, must be commercially reasonable.
Now, especially Iin light of things like mobile

homes and cars, which are subject to huge books that

are published monthly as t¢ whait theyire worth, sham

|transactions can be covered by the UCC, and ftThis is

not needed.

3.4.3, "private sale only to wholegsale bidders
without deducting the retall market wvalue,” that --
The retail market value provision just doesn't
work, It's going tco end up costing consumers more.
When vou get right down tc 1it, it's just not fair;
and IiIf vou work ocut the numbers, it doesn't make any
sense. Anvitime something is sold on the retail, a
significant chunk of that price is profit for the
seller for the work that goes intc selling a
product. But that's not what's going on here, But
I don't want to speak much on that. I would refer
instead to¢ the Federal Trade Commission’s comments
when they considered a similar provision and
rejected 1it,

There's a number of very good policy reasons
why it's bad, and I'm goling to he making a couple of

slight changes to my written comments and submitting
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them this afternscon, and that is attached as an
exhibit,.

2.4.5, "sell collateral at an ostensible public

sale which charges fee or deposit for admission,”

not all auto auctions do, but some do charge a fee.

It's a minor fee, It's something that thev use to
offset ftHe caost. But we would submit the same thing

perhaps in some mobile home auctions, although
generally those aren't sold at a public auction,
That doesn't serve any regal uvuseful purpose., I
think that perhaps whai's trying toc be accomplished
here is scomeplace where, guote, it's a public sale
but vyou've got to pay big money to get in, so nobody
can really get in, so there are no buvers. And
that's just not a harm that's going on ouit there,
If vyou have done any work around these auto
auctions, they are big things, they are in
competition with each other, and the fees that -
dealers pay are relatively low. And, vou kKnow,
dealers travel at great distance to go down to these
sales which are well-published and advertised, and
that they aren't going down there Zust to look,
They are going down to buy. Sc, it's not a gquestion

of "if" but how much thev are going to buy.

L
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2.4.8, 1t's sort of the same problem, That's
saving vyou <can't sell it 1f the seller waives
warranties, Well, when vou are selling a piece of
repossessaed collateral, whether itT's a mobile home
ar a car, vou don't know where it's been, vou don't
know how it's been taken care of. And you are hy
and large selling it to a dealer, and the dealer
doesn't really need that warranty. Now, he may be
required Ly state law when he later sells it to a
consumer to warrant that good; but if the seller at
an aucticn has to warrant this vehicle, there's
going to e a charge for that. And the charge is
not for anything of value In the collateral as it
was repossessed from the defaulting consumer. That
charge is for the service that this dealer is
being -- o©or the seller is being required to offer by
this rule. It doesn't protect consumers.

I'm almost done here,

3.4.,10 regarding seek -- 1t says vou can't seek
attorney fees not authorized by law. I think that's
ambiguous . I'm not sure if it means vou can't seek
attorney's fees unless they are affirmatively
avthorized by law or you can't seek attorney's fees

that are prohibited by law. And Jjust cocne way or the
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aother it ought to be made clear.

Finally, 23.4.11 regarding "retalin property in
strict foreclosure without crediting the buyer's
obligation with the retail market value and turning
cver any surplus te the consumer,” in the first

place this seems to be in viclationh of 46-9-505-2

which dcesn't call that process strict foreclosurs,
put I think it's the same thing; and it allows
strict foreclosure so long as you give the consumer
notice of it and he doesn't object within 20 days.

You -- but the bottem line is a repoussessed
piece of collateral is not worth to the creditor
what the retall value 1is. It's worth to him what
the wholesale value is. And there are goling to be a
lot of instances where the creditor savs, "You Enow,
it's not worth selling it and seeking a deflciency.
We'!'ll just keep it." But with this secticn, if they
are required to give the retail market value, all of
a sudden they are going to go, "No, we have tc sell
it," and then ygo after that deficiency when the case
could have been closed and everybody was done. But
as it ends up, the consumer ends up with a

deficiency lawsuit against him and/or bad credit

entry with "X" number of dollars owed to Creditor Z.
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Again, I thank vyou, and I know I have sort of

ipicked apart wvarious sections in there, and it truly

is my intent that that be helpful., and I hope 1t
won't bhe taken as criticism. I know -- I tThink it's
gquite cbvious looking that a great deal of work has
gone into this process, and I understand that these
repossession rules are only a part of the consumer
credift preotection process going on.
DARRELL McGRAW: I take vour
comments in the spirit of coenstructive
contributicn. Thank vyou. And we appreciate what
you have said, and we are particularlvy sensitive to
the area that vou discussed.
BRAD SORRELLS: Thank vou, Judge.
DARRELL McCGRAW: Thank vyou. .
MR. RODD: Thank vou.
The next perscn signed up 1s Norman Googel.
NCGRMAN GOQGEL: My name Is Norman
Googel, and I'm here an behalf of a woman named
Helen Ann Wooten. Ms. Wooten is a loving, fun
person who 1s also a renter, and this vyvear she
formed an organization called the Renters
Asscclation and Protective Services, and this is an

crganization which is strictly volunteer and

ACCURATE REPORTIKG SERVICE, INC,




[

W

n

i2

13-

14

15

186

17

18

19

2¢

21

22

23

24

106,

hopefully will provide some meaningful advecacy o
pecple that rent so that they understand what Tew
legal rights they do have and to enable them o
enforce their rights.

At this point the corganization opesrates out of
a Helen's suitcase —-— or I should say her briefcase.
I really would have preferred Helen to be here,
because she can comment much better than me and much
more eloguently than mé on Series 26, which is what
I will address.

On the same note, I have fto say that I wasn't
aware that this public hearing was coming at the end
of the written comment period, that I was hoping
that Helen could still present some writften
comments, but I know it wouldn't be possible for her
te do it by the close of business Ltomorrcow,

So, I would ask if the law permits it, 1f you
could extend the periocd for written comments perhaps
t111 mavbe the close of business on Monday.

MR, RODD: I don't think I can.

NORMAN GOOGEL: Okav. In any

avent, T do want to -- my comments are going to he
very general. I want to offer my, my support for
all of the legislative rules. I'm only going %o
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comment, howeveyr, oni Series 286, I do want tTo say
that I, I suppori ftThese rules in principle. I don't
see anything in here which is bhurdensome cr that I
think would be unreasanable.

I do¢ want to say, as the Attorney General's
staff is aware, there are very few statutes that B
give tenants very many rights, and T think -- but
the few rights that tenants do have are very
important, but sadly encough they doen't get enforced,

We have one statute that reguires landlords to
provide rental housing in a f£it condition when
tenants first move in and toc maintain it
throughout. It's a very important right. There's

no wav really to enforce it other. than a lawsuit,

0

and then therel!s another statute that says
landlord has to give a one -- one rental pericd of
notice in advance before evicting them. But that
doesn't even apply when a tenant doesn’t pay the
rent.

And then vou have a summary eviction statute

which net only is fair to the landlords, bhut this

Jstatute in my exXperience representing tenants in 14

vears is absclutely brutal. It calls for a ---3it

doesn't reguire landlords tc provide any type of
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1 written notice 0f avents bkefore filing the sviction
2 sult, and often they don't. When the sult is filed,

the frial on the eviction case is five Lo ten davys

W

4 later., Often the ftenants are served with the notice

on

cf trial &« couple days in advance., And if thevy
8 don't know their vights and they go straight to the

7 trial and are evicted, as They almost always are, it

e s)

doesn't aven do them any good to appeal, because

2] There's no possession pending appeal.
10 | So, to whatever &xtent -- as far as the

11 landlords today who have commented on the eviction
12 Procedure whe would want to say to you that, that it
1z favors tenants, that's simply net trus, And in West
14 Virginia we have an eviction procedure which in mvy
15 cplnicon doesn't even meet minimum standards of due
16 process.,

17 S0, I ---while fTenants d¢ have very few rights
i8 by statuite, there are some legal rights that they

19 have from other scources, And contrary to popular --
20 or cantrary to popular helief, even ranters have the
21 right to not he trespassed upon, they have the right
22 tc be free from invasion of property, and many cother
23 rights.

24 And what I think tThese rules do and the reason
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why I think they're helpful is they, they help to
make meaningful those few rights that fTenants
actually already have, These rules do not <reate
any rights for tenants that don't already 2xist; but
by saying that some of these things that landlords
commonly do are unfalr and deceptive acts and
practices, now tsnants have a meaningful way ta
enforce these rights which they already have, and T
just don't see how anvybody can disagree with that,

And I haven't really heard any of the landlords.
today say that they should be reguired to maintain
property in a fit condition or that they shoculdn't
be reguired to return damage deposlits when it's
Justified. And all these rules seem to do is
enforce the right.

DARRELL McGRAW: But the problem
is, is that we live in a scciety of laws, and within
those laws we have provided for contracting, which
is the heart ¢f our economic system, that is in
terms of the relationship between whomever in an
eaconomic 2ngagement -- in any economic activity, and
then we have provisions for the enforcement of those
contracts.,

NORMAN GOOGEL: That's right, and
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I &¢ think that no one c¢an say that the fTenants and

the landlicords start cut on any tvre of sven
footing. I mean, the tenant is at & tremendous
disadvantage from this entire relaticnship. And
gven with this summary evicticon procedure, which I,
which I would say is unfair even if 1t's followed
properly by the landlord, the reality is most
landlords try tTc aveid it, and they use ever

unlawfinl means possible to try to evict tenants

without going through the statutes, Jjust -- such as

cutting off utilities, locking them out,

In one recent case a tenant who lived Iin an
upstairs apartument, the landlord removed the stairs
sc he couldn't get up to his apartment to get in or
te get his stuff., And that's nolt an extreme
example. That's typical. Landlords are only
limited by their imagination as to the ways to get
around the laws.

And then I don't even want to begin to tell vyou
about all of the tenants who have lived in rental
properties and improved these places and maks them
better by making repairs, and c¢f course they can't
get compensated for ift.

2o, I, T think all these rules do 1s help to
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enfarce already existing rights. There's no tilt
here in favor .of the fenants. I think -- it's just
not correct toc say that rules which now make 1t
possible to enforce already existing rights
constitute a tilt toward the landlord and away from
the tenant -- or rather in favor of the tenant (sic).

And as far as the security deposits go, that
seems to be a faveorite lIssue of the landlord. What
T have found in my practice representing tenants,
good tenants, bad tenants, it doesn't matter how
well vou take care of the place, it's almost
universal, that vou will not get vour damage deposit
returned. And a lot of tenants, i1t's Just not worth
it to them to have to file suits teo get the Jdamage
deposits baclk.

So, I think that the rule proposed on damage
deposits is very reasonable, It's a good start.
It's a lot less than many other states have. I
just, I just don't buy the arguments abaut all of
this burdensome bookkeeping by putting a couple of
hundred dallars Into an accocunt somewhere =o that
the money is set aside and will be there at the
end. I just -- I think it's a very reasonable

requirement and a good starting place.

ACCURATE REPORTING SERVICE., INC.




(=)

w

an

]

w0

ic¢

11

12

13

14

15

186 .

17

i8

19

20

21

23

24

i1z

n

o, I would ocffer my support for tThese rules
and commend the Attorney General in gensral for

proposing these legislative rules on unfair or

deceptive acts and praciices.

DARRELL MCGRAW: Thank you very
much.
MR. RODD: Thank vou, Mr. Goocgel.
Adndrew Maier has informed me that there is an
individual, a Mr. Anderson, who would like to jump
ahead of the pack bLecause he's got =s=ome
responsiblilities, and that's perfectly ckay.
Mr., Anderson.
Which Anderson are we going to hear from?
E. €. ANDERSON: I'm "Bud"
Anderson; and this is Neal, the more vocal part of
ny family. -
I am both a property owner, a landlord, and a
property manager,
DARRELL McCGRAW: It's really
interesting toc see who Neal is kin to.
E. C. ANDERSON: Well, from the
cheszks up, he's definitely mine; and from there
below, I bhelieve he's my wife's, but --

I would I1ike ftoe say that I apologlize for
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bringing him and being disruptive, and I apologize
to anviody with a tight time schedule. I don't have
a lot of points %o cover that have not already heen
stated, and I don't want to bhe redundant. I 4did
miss the first part, so forgive me if I restate
something cother landlords might have said.

The basic premise on the landlord-tenant
relaticnship as we see 1t is that there are
different aopticns for people to have a place 1o
;live. They can have an sxtended family. Other
countries do not find it strange Yo have many
generations under cne roofl. o

We recently snabled some Chinese immigrants

here to he able to get matiressses put on their

to rent from us, because we were I[o0lliowling basic
rules. They wanted to have hoys and girls in the
same room, and they wanted to have 17 pecople living
in a Z-hedroom home. We were unable to follow
current regulations and rent to them, but we did go
out of our way to assist them In finding clothing,
bedding, and other places for them to live.

I'4d also like to say that, speaking for myself,

my parents, and a few associates of Anderson

floor., We told them that they had too many people .
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Properties, that we do & lot ¢f things to help

ltenants out, " And t¢ the person that spoke Jjust

before me, I would love to have & chance tco share
actual sxperiences that came from tenants fthat
burdened us as property owners and landlaords.

I think that if vou look purely ta the rights
of tenants -- and I know thatf this varies f{rom
landlord to landlord -- but I'm here to say that as

4 responsible landlord, as a compassionats human

]

being, I f2el neot only downtrodden by the system but
absolutely taken advantage of, humiliated,
undermined, and back-stabbed by the way the systenm
supports the consumer aspecits without beling able ta
have the tenants held accountable to the landlords.

In a contractual relationship -- as I
understood it in collsege there were five bhasic
Lenets, You had fT¢ have -- the points ¢f the
contract would include a legal contract, an offer,
and acceptance, a timeliness, and also
cempensation.

You do not rent somebody else’'s property from
Them without compensating them for 1t. You do not
tear up somebody else's property without expecting .

tc have t¢ pay for that.
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Yes, when I rent property, it will e in good
shape. There's a lady been tryving to move into the
unit that I have In Cross Lanes for the last tTwo
Wweeks, and I won't let her move in because I know
that I have a leak in the wall -- It'!s a simple
matter -- and it also dges_ not have all of the
burners on the sztove working, and the dishwasher
does not work,

To me, that's a luzury apariment that I am
refusing to rent hecause I want evervihing tToc be
right when the lady moves in. She is begging me.
She is trying to make me feel like T am withhcolding
a place for her to live, She is living with her
parents right now. It's just a choice that she has
nmade, that she does not want to be responsible, be
cooperative, and share space with her parents and
her family: that she is now trying toc hurry us up to
get these things fixed. And when parts are not
available, 1t iIs impossible te have something fixed
within & day or two.

There were a few szspecific points that I want o
mention tThat we have done boeth as members of the B
Kanawha Valley Landlords Asscociation that a few of

us got together and founded a while kack, alsc¢ ather
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nembers of the West Virginlia Landlords Assoclation
that I'm & member of, have gone as far as trying to
hely people out to f£ind them othar places to live,
to work through the FMHA offi¢e -— that’'s the
Farmers Home Administraticn <cfflice -- so that they
could £ind literally bhetter housing than I'm able o
rent them at the subsidizastion ¢f government monies
for a rent that 1Is actually 150, sometimes $125 =
month. They're getting a kigger house, a vard,. And
I'm able to do that kind of thing because I enjoy
helping pecple, and I am a compassionate person.

We also werk with Mcountaineer Habitat For
Humanlty. And as z member of a number of civic
ciubs that I belong to, we also help the homeless
shelters, both the smergency men's shelter, the
2o journers, and the Samaritan Inn. We cook at the
Samaritan Inn at least once a moenth, provide a lot
of helip there.

I'm noit saying people need to 1ive in homeless
shelfters if they can't affcrd f£o have & place 1o
live, but where in American society has It ever been
said that you get szomething without paving for 1t?
It is no different to move Into my place, tear it

up, and not pay for it, and move -- or to move into
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it, and cccupy its accommcdations and not pay for it
and move, there's absclutely no difference in that
and walking into Emart and shoplifting at will, or
going into Kroger's and eating <ff the stand and
ruining it for sveryone else and then walking away
and expecting not to pay for 1it. Thieves are
thieves.

And the biggest thing that I stress {o my
tenants is that we want to work wifth them, but That
necessitates a two-way communications.

I have asked, "If vou cannct pay the rent, vou
must at least contact us."” And I will tell vou
inevitably it is the people who move oult and owe two
or three months' rent, tearx the doors off the
hinges, scratch and tear up walls, loosen the tiles,
and knock over the handrail when they are moving
their U-Haul truck in, those are the type of pecople
that do not notify us when they're unable to pay the
rent, They think the best way to treat us is to
ignore us.

I vehemently oppose people that have such poor
communicatiaon skilis that they do not avail
themselves of cpportunitlies where I might assist.

them through the Department of Human Services, FEMA,
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laocal communify groups that will help to subsidize,
isuch as Heart And Hand.

Tenant ¢bligations are 1o pay and alsc let us
¥now when they are ending thelr cccupancy. I have a
unit sitting right now where the mother moved off to
Marvlandg, She left an i8-~vear-<ld beoy and a
l16-year-old daughter; and I have no control over
that unit,.

The bov broke_inteo the unit next-4doocr., thieved,
stole over S$900 worth of property., and 1t iz =tilil
in the hands o©of the court right now. That unit is
totally in limbo. We have sent mailings tc both the

motTher that signed on the lease and the 18-year-osld

boy that signed on the lease., We have no idea what
te do with thelr property. It's costing me $290C a
month plus utilities, I have absolutely no idea

when the end of their occcupancy will occur.

And if you're not going to expect fair-paving
tenants to bear the burden for our overhead and
coaslts —- because we like to help peocple, but we are
not in the human services business, wWe are not in
the charity business. We are in the business of
trying to get a_ fair return on cur investment

tdollar, And velieve me, any store uptown does ncot
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operate wn the profit margin that I subject myself
to. and nobody would put up with the kind of bhad
communications cur tenants share with us.

and just -- if I may, to, to state a couple
things, Paul Harvey is one of my favorite people.
T'1]1 end with him but not befocre trving toc maks a
point.

In political science, if vou read a lot of

Platao, you know that Plato wrote The Republic, He
had a lot of good ideas. When he wrote the law, it
Twas his idea to try to adjudicate common sense, It

was his idea to try to legislate fair practices.

And it was as big & floup as it might be to try to
overlegislate things that could best be handled if
the tenants were regulired *to reciprocate, o
communicate, and to be falr to us. We would be much
more in a frame of mind to cooperate with them and
be more lenient.

My axperience is if you do not share with the
landlords the ability to collect (sic) more than a
flat one-menth security deposit, then we will be
forever at a disadvantage. If a landlaord only <owns
property in a bad part of ftown and you gxXpeci one

month's security deposit when 1t's well-known that
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the guy i moving in, and he gives ysu one month,
that's all vou sge for fthree or four months -- they

know the fTricks, They go 1< the magistrate court,

they postpone it, they're still 1iving there. Thay
get & —-- they fight the eviction that I give them.
That's ancther 320 days. There are up tc 70 to 20

days it will take to get rid of an absclute crock.

If the system is cleaned up so that people can
be accountable for the merchandise, and that is the
property that they are cccupving from me, I would be
very happy to deal with them,.

Insurance companies are given the abllity to
set thelr rates and fees bkased upon their specific
exXperiences; and I would say to vou that one month
might ve fine In & place where peocple are paving
good rent, the place is in a nice part of town. One
month might be just wonderful. But when vyou are
dealing with the lower-income properties, you are
dealing with a lot more headaches:; and the only wavy
tTo protect fthe landlord and protect the cther
tenants would be to have some flexibility in the
amount of security deposits,.

They have choices, They can 1ive at home; they

can share a dwelling; thevy can get & roommate; they

ACCURATE REPORTING SERVICE, INKC.




)
[]

17

i8

19

20

|
1
|

121

can goe through Mountaineer Habitat; they can go

‘through FMHA (sic})}; they can deal with people that

are willing to help them, but they cannot move in
and take advantage of ftThe landlicrds cor fthe landlords
will jusit s=imply move tTheir investment dollars
glsewhere, and there will be no cption l&ft to
government LYut (o provide more expensive and more

sociceconomicalliy~deprived projects and housing

‘unlts that compound the problem by concentrating

crime and that kind of status.

And as I said, I'd like to end with Paul
BEarvey, and a famous guote that he alwavs uses
is; "Self-government without self-discipline will
not work." And I don't want to be like Blate and
overlegislate, but I do not see anvthing spoken to
in this that would, guote, assist the responsible
businesses, because we consider ourselves a very
responsible and humanitarian tvpe business —-— but I
see on vour Appendix B, No., 4B, 1f says "wWilil
Promole consumer confidence and assist responsible
businesses., " I sge nothing in this legislation that
would assist me as & responsible business person if
you d¢ .not give scme flexibility and to hold pecple

accocuntabls and make sure that they are accountable
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fo their own leases that they sign, that they
communicate with us, and that they actually displavy
smelf-discipline. s¢o that They might have
self-government and a lct less legislation. Thank
VOu.

DARRELL McCGRAW: Thank vou.

MR. RODD: Thank you,
Mr. Anderson.

The next person signed up, returning to vur
criginal schedule, i1Is Leff Moore.

LEFF MOQRE: Judge, Director Rodd,
thank vou for the opportunity to speak today. I'11
try to be brief.

I'd 1like toc have the opportunity to address
both Series 23 and Series 24 rules; and then at the
conclusion of my remarks I'd like to sort of give an
overview, 1f I could, as to hoew the organization
that I represent, which is the West Virginia
Manufactured Housing Associatlion, generally views
this rule-making exercise dgenerally and the gocd
work of the Attorney Seneral's office, Consumer
Protection Division in particular.

In relation to Series 23, some of the

infermation that we would like for the Attorney
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General's office To consider is the problem of the
drafting of the rule itself. From a technical
standpoint, 1t appears that the rule drafter
reccocgnized that there is a new statute, 1983
statute, Chapter 27, Article 15, wherein the
legislature clearly indi<cates that its purpose —-
that 1%t is trying to determine the differences

between wvarious types of factory-built homes, and it

?

gives on -- in i%ts legislative purpose and

Y

applicability section under 37-15-1i, it clearly
states the reason for these definitions.

We accept those definitions in drafting the
rule in part, but we asbandon them in part: and we
are unclear as to why the drafter of the regulations
accepted some of those legislative statutes and
abandoned others.

We find that that process was carried
throughocut the drafting ¢f the rules, and tThere's an
incensistency in definiticns and terms. And as
stch, we find that, noetwithstanding cther parts of
the rule and its intent, we find it ftec be virtually
unadministerable and subject to a lot of litigation
jJust an the definiticn section, because 1t is in so

much conflict with numerous state statutes, but
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particulariy 37-15.

MR. RODD: Excuse me, I'm having
a little trouble hearing, Mr. Anderson.

E. C. ANDERSON: We're leaving
right now.

MR. RODD: Okavy.

I'm sorry.
LEFF MOCRE: In addition, we would

point aut specifically that 2.5 in feries 23 define

@

a, gquote, "mobile home park"; and the rules
themselvas are entitled "Practicss in Mobile Home
Parks. "

While the statute clearly at 32-15-2{c)
defines "factorv-built home rental communiivy"”
¢clegarly in the statute, we're unclear as to why we
are using slang language in the rule and in some
type of cases we adopt those definitions. I -~ we
feel that the definiticn secticon is extremely
important. The title of the rule 1s extremely
important as it relates to other state <¢odes, and

for consistency.

1

That ambiguity we clear -- 45 alsc clear in
2.1 and 2 wherein mobile homes and mobile homes

rather than facitervyv-built homes are generally

ACCURATE REPORTING SERVICE, INC.




AR}

P ]

11

12

i3

14

15

18

17

13

19

20

21

Ny
38 ]

23

24

1286

addressad, And when vou compare those definitions
and apply the legal definition to the, to the
proposed rule, it would indicate that we have a
problem there.

Welre, we're confused and perplexed about why
we even included 142-23-3, the "Tle-in Sales;
Separate or Discrimination (sic} Charges.” I heard
speakers egarlier today complain that they fe&lt that
that was unfair; that pveople should be able to use
their property in whatever way they felit
appropriate. However, we recognize as an industry
that the, that the antitrust provisions o¢f West
Virginia and federal law clearly prohibit tie-in
sales.,

The reason we ralse the guestion is the
Attarney General’s cffice!s Antitrust Divisicon has
brought in the past several successful, I might add,
actions agalnst rental community owners who &ngaged
in tie—-in -- 1in tie-in sales and engaged in

antitrust activity, and there were several consent

decrees that were signed by those -- by our industry

firns.
And =z0, we're unsure as to why we're aven

including that language 1iIn the rule. We think the
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enerygy might be better expended actually enfarcing
+he law that is already there, because we do have --
we clearly do have laws that protect people from
tie-in sales and separate and disciminatory charges
based oh previous actions of the Attorney General's
division.

In the term, the "Rental Agreement
Reguirements, "™ we find _that, that a, that again the
rule appears toe bhe redundant in view of the statute
of 37-15~1.. Those statutory requirements were
there. The only thing that this rule appears to do
is allow the Attorney General's division to bring a
civil suit on behalf of an aggrieved party who finds
that the, the regulated entity under thirty- -- -
under Chapter 27, Article 15 fails to perform. And
from that standpoint we find ne —-- nothing wrong
with that s@s long as the language in that rental
agreement requirement section I1s compatible with aur
existing statute.

Where we feel that the rule is defective is it
fails to take into account and fails to acknowledge
a whole body of law that's designed *to protect the
consumer that's not even, not aven addressed here,

The West Virginia Fair Housing Act, which 1s
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the companion statute tc the United States Fair
Housing Act, 1it's a body of law that is, is readily
available to the consumers of all kinds of rental
property nationally, and particularly in West
Virginia; and that statute is very clear: and rental
agreements and what shall be contained in them and
what cannct be contained in them as well as all
kinds of rental practices are very much a part of

<

xisting bhody <f law.

T
oy
i
i

Tt's gcbvious to us in cur industry that there
is a genseral ignorance on the part of not anly the
landlords but alsc the tenants in this state about
that hody of law; and as a result, a lot of
viclations of that law <occur; and even the court -
system, particularly at the magistrate level, is
unaware of that bhody of law and issuses rulings
without referring to that law ar to the -- and thus
depriving the consumer, those that the Iaw was
designed %Yo protect, with -- from the benefits of
the law.

We find that to be consistent throughout a lot
cf the activities of government generally Is that
those people charged with enforcing the law in many

case are not well-versed Iin the letfter and the

)]

~ ACCURATE REPORTING SERVICE, INC.




]

IS

o

a}]

n

[y
(@]

[2%Y
g

(=Y
»

[y
]

19

20

21

22 .

23

24

proviszions ¢f the law, =0 the resultf there heaeing

ithat we try to pass ancther new law so that it's

within cur comfort zone rathsr fthan to enforce the
laws that we already have on the books.

I would point cut that, that 1in the

manufactured housing regulations generally -- IT'11

subnit more detailed comments about the particular

technical sscticns that we feesl are defective,
and -- kut wmany of that {sic} has to do with fthe
overall approach to terminclogy.

Ann ¢ld lobbyist at the legislature many yLears
ago told me that —-- he said, "Just let me write the
definitions, and vou c¢an write all the rest of the
bill." And in writing the definitions 1in this
proposed rule, I think we've created a situmtion
where we're golnyg to have a lot of conflict in its
gffective administration between cohtract law,
centract terminology, and the existing state law.

In addition, I'd like ft¢ jJust briefly talk
about rule Eeries 24 regarding repocssessions., I'm
not going to repeat a lot of the informatiocn that

the Attorney Seneral's office has received this

morning, but there are certalin sections that are

rarticularly troublesome t¢ the manufacturad housing
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industry because of the unigueness of the product.

For instance, it would be a deceptive act or
trade practice toc enter a consumer's residential
premise o selze property. We understand the
concept there, and we understand what we are trying
to achieve, but remember that we were actually

repossessing his residential property from his

residential property. Hie real estate very well may

lbe his residential property; and we may be also -
;entering into his facteoery-bullt manufactured. honme
whickh is held as perscnal property, that's secured
as personal property, to remove it from his
residential propertv.

So, just the -- that -- we think that's a
fixable thing, but we think that 1t ccould be the
source of a lot of litigaticon by those people who
feel -- felt aggrieved by trespass or "entering
inte" or wherever,._

There is alsa -- there's some time limitations
on the sale of distressed merchandlse or on
repossessions that we find to be owners,
particularly in view of the trade practices within
the industry.

If we were forced to meet the time frames that
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were ocutlined In the, in the rule, what would happen
iz that many consumers would Le gsubjected toc greater
deficiency balances than are necessary. There are
many times when it's to the advantage of both the
consumer and the holder of the securlity toe defar a3
sale for a seasonal periaod of time in crder to
capture the best dollars for the seascn. In
addition, because 0f the transportation difficulties
of adverse and inclement weathers and mud and those
kinds of things, many times collateral has to sit in
place for. some time in crder for it to e physically
moved, and it is not as simple as repoessessing an
automobile and towing it t¢ another location,
because of the complexity there.

We would urge that -- and we will address those
in more detail in our written comments, but we would
urge that the Attorney Gengral's office revisit -
those rules with those kind of comments In mind with
the idea ovf trying to refine the language s=omewhat
to consider that there is a lot of unigue situations
that occuld very well prove troublescome under the
draft language.

Finally, I weculd l1ike to, 1f I could, just

briefly address our history of consumerism within
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cur industry géenerally and how it has related 1o the

Consumer Protection Division most particularly.

Tn 1975 when the act passed, went into effect,
we recognized that the holder in due course docirine
was eliminated in West Virginla, and & lot of the,
the, a lot of the requirements of the business
community were changed by the nature <f that
statute. And we also recognize that, unlike some of
the previocus speakers, that business people d@re held
under -- to a higher standard in the markeitplace
than consumers are., And we recognize that there
is -~ they should be held to a higher standard, and
we subscribe to that, and it's a rvight and &
privilege under licenses and other laws that
business pecple serve the public, and it is a
privilege to do that, and we understand that
consumers’' rights and businesses'! rights are not
necessarily to be held even in all cases before the
law.

But we, we also recognize that business has a
responsibility to its consumers: and as such, wWe
formed what we call our Consumer Service Bureau
through the West Virginia Manufactured Housing

Association. And what we did is we worked vervy
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closely with the Attorney General's Consuamer
Protection Division, and s0 the Consumer Protection
Division actually would review consumer complaints
emanating from our Iindustry. They wonuld then review

the complaints to see 1If & statute was violated,

'particularly Chapter 486A; asnd if no wviolaticon on the

surface was deemed and they couldn't mediate the

complaint, they would refer 1t fto our Consumer

[ Protection Division for industry mediation and

assistance.

What we lsgarned cocver —-- and that system worked
for -- very well. What we learned over the vears,
that nmost of the complaints coming befaoare the
Attorney General's Consumer Protecticon Division were
not viclations of 46A, but they were contractual
disputes, or warranty disputes, or violations of the
Magnus-Moss {phonetic) Warranty Act, or violations
of Chapter 29 -- or Chapter 21-9 or Chapter 21-11 of
the Code of West Virginia in regards toc manufactured
housing, or vicglations of the failir housing law, or
many other violations of existing statutes,

We, we have stacks and stacks <of files in our
offices of conplaints that -- where the complainant

had flrst filed & complaint with the Attorney

ACCURATE REPORTING SERVICE, INC.
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General's Consumer Protection Division, and the
Attorney General's Consumer Prcotection Division made
a good-faith attenpt to mediate. In additicn,. they

also made a review and determined that there was not

& viclation <¢r noet an apparent viclation <of Chapter
464,

We then got the complaint. Upon investigating
those complaints, in many cases we Ffound numerous
proftracted, over and over, lots of oode sections
|that were viclated. There were -- tThere -- we --
the Atftorney General's case workers 4id neof
understand that they were looking at @ viclation of
numercus laws. But they applled their law, 48A, to.
that particular complaint but 4id not losk at other
Code sections that are in existence that protect
that consumer.

We have a defect In our system, And I'm not
sure I know how to fix that defect; Dut when =
consumer comes to the Attorney General's office,
they assume that, that, that they're going to get
legal advice on how to proceed with thelr consumer
complaint.

In many cases what they get is a review of the

consumeyr ccocmplalint, & good faith attempt at
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mediation, but they are leff® unawares <f many of the

laws thai exist in the Code of West Virginia and the

UTnited States Code that protect them. And =o, what
we -- I think what happens i1s 1Is that that leaves
the consumer unsarved to a degree, although it's not
a willingness ocn the part of the Attorney General's
cffice to dao that. I understand their restraint --
coenstraints by staff and budget and tTheir
legislative mandate under Chapter 484,

But at the same time many, many landlord-tenant
relationships, many maglistrate situations, many
vioclations of other licensing laws gr regulatory
laws that are designed to protect consunmners are
never passed on to those consumers by the Attocrnevy
General's consumer complaint division, simply
because the case worker does not have the
comprehensive knowledge of all of those varicus
consumer protection laws that sexist, Including fair
housing and licensing laws and regulatory laws and
cther rules and regulations that exist, including
sanitary, health laws, trespass laws, and those
cther things.

S0, in reviewing that consumer complaint, &

knowledgeabkle consumer advogcate, like APPALRED and
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others, use g whole body of law o assist the
consumer and not just Chapter 46A. I believe that
what we are doing iz we are trving to expand our
realm of influence under Chapter 46A so we can act
as & government agency on behalf of more aggrieved

people.

25

But now, even that, it reguires a c¢civil action

and a protracted process under West Virginia law
under these sections for any meaningful work to
happen on behalf ¢f the cansumers,

I would submit, gentlemen, that we would be
better served to find ways to inform the public,
assist the pubklic in accessing that body of
knoewledge about the laws that already exist that

protect them. I £find that many of our business

people are not —-- are -- in many cases are viclating

the laws themselves simply because they don't kRhnow
they exist.

S0, we have a real educational problem on
Wehalf of the public, on behalf of the business

commnunity, and I would submit on behalf of the

Attorney General's Consumer Protecticon Division case

workers who in many cagses are unawares of the

varicous laws that they overlcok in assisting
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consumers,

I'm, I'm sort of like the guy alongside the
road whoe can point out how the car broke down, LuT
I'm net sure that I have a sglution an how to fix
it. But I Wwelieve that 1If we rescognize that this
body of law exists, that -- I'm sure *that as these
rules make their way through the leglislative

process, there will be adveocates from all corners

ftatutes that

i

ipoi ting out how there are exisfing
cover many of the things that are covered in these
rules and why -- and how we have as a soclety
collectively failed te inform ocur consumers about .
these particular laws that there are there o
benefit them. If we can address that issue at the
same time we're working on these rules, I think the
public would be well served. Thank you.

DARRELL McGRAW: Mr, Mocore, I want
to say something before you guit. I want to say
that, of course, wisdom, you know, the concept of
wisdom, is most often recognized bhecause the
purvevyor of the wisdom Is cultivating the prejudice
of the one who 1s listening attentively fto what he
nas Lo say, all right?

And so, I want to thank yvou for what I perceive
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to be in vour latter remarks this morning a very
Wwise commentary with respect to how government

cperates geanerally. And Inasmuch as we are able o

;apply vour observaitions to the ilmprovement of ocur

-
[
it
a3

le corner of the government, I want to, I want

‘to, to perhaps apply vour wisdom tTo ocur

icircumstances with a view tao improving our services

te the general community that we serve, consumers

articularly and vendors alsoc.,

rci

and 0, s8¢, so, I want to thank vou

1

or your, vour remarks this morning and

rh
[

imparting your wisdom to us on these issues that von

‘have addressed.

LEFF MOORE: Thank vou very much.
MR. RODD;: Thank you, Mr. Moore,
I'm geoing to take about a two-minute Lreak to

consult about the process here, and then we'll

 resume the hearing; but literally that will be just

‘a couple of minutes,

{Short recess.)

MR. RODD: Qur court reporter has

. kindly acknowledged that he is able to continue, so

lin about two minutes we'll resume with the next

speaker; and I mean that precisely, that heling, in
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the order that I have 1t here, Lester Caudill.

I'm going to —-- during this two-minute period
of fTime, I'm geling te also give voeu the names of the
remaining people whose names I have here: David
McMahcen, Welson EBeobinson, Susan Zobkoviahn, and then
previscusly I had called the name of Bonnis Harolgd,

and waz told that the name of Terry Snvyder should

-

be deleted, and also a Neal Walters,

Are any of those people arcound?
Okay, we'll begin in just, as I zay, about =
minute with Mr. Lester Caudill. Thank yocu.

Thereupcon, at 12:17 p.m. & recess was had until

12:192 p.m., at which tTime the following proceedings

|were had, all parties being present as heretofore

noted:

MR. RODD: We're ready to resume,

and fthe next person listed is Lester Caudill.
Thanks for vyour patience, Mr. Gaudill.

LESTER CAUDILL: Well, I'm
actually here and going to speak on behalf of myself
and Terry Snyder representing the role <of United
National Bank. And, of course, we're members of the

West Virginia Zankers Asscacliatiocon, Wa're here

vasically Just to support Tom Winner's letter that
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he's alresdy submitted and addressed to vou-all. .
I 4id want to make some simple comments that we

suppart the Consumer Protectlion Agency, the issues

that they have fo address. In general, on Series 24
as Tam Winner has already pointed aut, I don't want
to be redundant, but the issues that he -- that Tom

has addressed, that the Series 24 1s prevented in
certain areas, and perhaps not necessary in certain
areas; and ther as other peopls have also_pointed
out; other creditorse, that some of the language as
writften that the issues are too vague and in certain
circumstances too restrictive.

And that's basically all we have. I think
there were some guestions asked about some general
repossession procedures garlisr, and I was going to
encourage anvone from the Consumer Protection Agency
or the Attorney General's office simply to call.

I'm sure the other banks will -- certainly mine
will -- we would be happy to discuss and, as 1
indicated, as to our procedures and any
recommendations or any conflicts or issues that
we ——- we all need -- vyou know, we need the agency
as, vyou kEnow, not cnly as an agency to keep us in

line, but as individuals I'm sure we all have got

ACCURATE REPORTING SERVICE, INC.




[

A%}

LG

17

ig

19

4

friend and relatives that we need protected, and we
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respect and appreciate the efforts of the agency and
the Attorney General's office. Thank vou.

MR. RODD: Thank vyou,

| Mr., Caudill.

The next speaker listed 1Is David McMahon,

DAVID McMAHONW: I had some
thank-vou's for the General, IT'11 save those until
lateaer.,

I have some general remarks and some specific
remarks, Do you have any particular idea whether it
would be bhetter to walt for the General to hear the
specifics in general. ¢r shall I just -- or does it
make a difference?

MR. RODD: Well, give us your --

istart with vour specifics, I would say.

DAVID McMAHON: Okay,

There have heen several commenis by creditors
and ¢ther businesses about the difficulty of using
the word, "reasonable.™ The benefit of using the
word, "reasconable," is it means flexibility. We
cannot under *these rules predict all future market
condiftions, &ll future nesds, all current

circunmstances and damages. I think that 1f we --
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' the, the complaint about overregulaticn --
unfortunately we complaln about reascnableness. If
vou become toc specific, then it will be

le.

o

overregulated and Iinflexi
Reasonablaness leaves it in the hands of
industry to decide and businesses to decide. They
who know, as Mr. Moore went on, bketter than The
consumers how things work, what the standard should

F

e, . They in the first instance ar the <ones who

()

know what it is.

With regard to the subject of landlord-tenant
and deposlt accounts bearing interest at some
‘vossible time frame, there is -- if vou are the
fiduciary for the account and 1f it is to your
benefit for the money to stay in the account, and if
vou get paid the Interest, then that Is possibly a
conflict because of your fiduciary’'s interest.
That's why lawvers are not allowed to receive

interest on their tTrust accocunts. However, it's

unclear that because it applies to the lawyer's — -

fiduciary, that 1t would apply here,

support the suggestion by the man from

bl |

But
Robinson & McEliwee, that we do for deposit accounts

what was done for interest on lawyers' trust

ACCURATE REPORTING SERVICE, INC.




12

13

14

15

16

17

1@

20

21

22

23

24

accounts., Have them put the money in &, in &,  in an
interest—-bearing account. The interest will first
go ta the expenses of the account, And wecause it

iz so difficult to account for gach tanant's
interest if there is more than one ftenant's money in
the account, have that money go to a fund that would
provide housing for homeless people.

With regard to the comment in the --—-in a
landlord-tenant on the fact that the rules reguire
the deposit be returned, if possible, to have been
done within 20 days, I think that's extracrdinarily
reasonable., I would think 14 days would be my first
choice., That's twe weeks for the landlard to walk
in the place, look around, get a reasonable estimate
of what's it's going to take, get somecne in there
to do an estimate of repairs, and walk csut.

60 davys is just not workable for your typical
tenant. People have a hard enough time getiting
together a deposit to rent one apartment. If thevy
then need toc move from one apartment o ancther,
where do they get the money for the second deposit
if they've got to wait 60 days for the depcssit from
the first unit to become free? It's Just not =

feasible thing for the tenant to be able to do, to
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1 wait 850 davs to get a deposit bvack. It should ke --
2 I gay 14 sounds reascnable to me. Anything beyond

3 20 is Just -- it just deprives tananits of the

4 ability to rent their next rental unit,.

g With regard to the complaint about there having
& Eto be a roof -- an estimated repair of $50, one

7 gentleman sugygested $200, I would suggest that if

3 you are on a minimum wage, working 20 hours a week,
9 which 1ots of folks are, frving to raise a family,
10 yvour monthly income is gelng to be about 550 bucks.
11 If vou have got a surprise auto repair for 200 bucks
12 on a car that might not be worth more than 32 or

13 5400, that's a significant fact. I think the §£350
i4d amount is very reasconable on that account.

15 I have written down —-—- I think it was on
i6 depcsits. To get to the lady who said she reguired
17 a 20 deposit, I have never 1in my 20 years cf Legal
18 |Aid history heard of a deposit that low. There

19 are -- I'm not sure that I've ever heard of cne
20 ‘under a hundred dollars elther. It's kind of a

21 practice in the industiry to have one month's rent,
22 |which is, which is not unreasonable, which is what,
23 what is allowed by the rule, and I think it's
24 i(unreasoconable to ——- Jjust by the comments

ACCURATE REPCORTING SERVICE, INC,
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sf Mr. Anderscn.

With regard to the comments of Ferd Motor
Credit company and with respect to Chrysler Credit
company, they talked about the place thail they have
found where they ¢an get the highest dollar when
they resell a repossessed vehicle is a wholesalse,
that is dealers-only auction and not the public.
And they say that they've tried all of these

dif

I-h

¥ thevy found works.

o’

erant things,., and that's wh
They say thev've tried an independent Iot ta sell
repossessed goods; they say they have tried to
advertise in the paper; they have tried -- they have
tried public sales on the courthouse steps: they
have tried the dealers—-conly auction.

The problem with the dealers-only auction is it
assures that never ever will they get an amount for
the repossessed goods above wholesale, because
consumers are not allowed into those auctions. So,
it guarantees that thev will, that they will not get
more than wholesals, If the car was worth more than
wholesale, the dealers are friendly, that he'd bid
on some other car at 1ts wholesale value, and then
vou could mark 1t up to retall. €g, it's ilnherentliy

unfair.
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They =say it's the one they have tried that is

‘the best, but they haven't really ftried them all.
| The hest cne is to put it back on their dealer's

‘used-car lot. But they don't do that, and the

reason is because the dealers make & higher profit,

a higher net profit when they sell their own

inventory, used inventory -- =ven as% ussed Inventory.
they make a higher net profit on that than reselling
the repossessed <car. But they don't wish to compete’
with themselves in the way that they really would
get a true fair market value.,

Of course, vou ygo to a used car lot, If - vou

can c¢call the previcus owner.

oy

¥ou can call the previous owner of
repossessed car. There's no reascn why naot, But
they don't use that kind of practice as tThey would
if their own used <¢ar lot s0ld & car, becaussa they
don't want to compete with tThemselves, 30,
references to the —-- the retail wvalue of the books
is the most accurate one.

Another comment I want to make generally is
that several of the commentaiors said that any

ilittle dditicnal expense that tThese rules may cause

qr

are automatically passed on ¢ the consumer, I'm
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confused, I thought fThese gentliemen were all
private enterprise people who live 1In a marketing
fund where price is determined by supply and demand
in addition te gost. And 1t depends on the
flexibility and demand for the product whether in

fact the industry will absorb from its profits some

by

of the other expanses. TIt's imply not an accurate
statment that all costs would be passed on to the
sonsumer.,

There were alsg several comments tThat said that

what the, what the Attorney Gsneral has proposed

goes beycocnd the Uniform Commercial Code. Well,
that's really not the guestion. If -- z2verything,.
almost everything in Article 46A -- Chapter 48A goes

beyvyond what's in the Uniform Commercial Code.
Chapteyr 464 provides additional consumer
protecticons, Inciuded in that Is the unfair and
deceptive practices law which can offer protections
to consumers, It goes beyond the Uniform Commercial

Code, Holder v. Course deemed as an example. So,

that it's not inappropriate for the Attorney General
to do this. The difficulty would ke assuring that
there is parfticular statutory authority for what yeou

are doing when vou go beyond the Uniform Commercial
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Cocde.,
MR. RODD: Do yvou want tTo ex¥plain

what you mean by the example of the Heclder v. Ccourse

as going bevond the UCC?
DAVID McMAHON: The Uniform
Commercial Code ~-—-— I don't know the sxHact

provisiocns -- devised the -- let me think for

o

second.

It says there -- I think "privy" would be
appropriate -- privy between the buyer -- where he
brings a warranty c¢laim and the assignee of the
negotiable paper -- thsrefore, the ¢ld -- for
exXamnple, the old roofing scams where someone would
go to an old person's house, convince them they
needed a new roof, go up and paint the roof black,
charge them for a new roof, sell the paper to a bank
or a collection agency which would then c¢ollect the
ctost of the new roof.

Under the Holder v. Course that stocd up in

UCC, the seller would have to pay the banlk,. It
could only go against the guys that painted his roof
klack *o get his money back. of course, they guy
that painted the roof black is in Dhioc, However,

48-2-101, 102, and 103 aboulishes Hclder v, Course.
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It's == it goes bevond the Uniform Commercial Code,

perhaps not exacitly conflilicting with it.

The cutcff in landlcocrd and tenant cases, the
cutoff of utilities, the gentleman made an sxcellent
remarik, He said that when the tenant is lawfully,
lawfully in the premises, the landlord should not be

nt is

il

able to turn off his utilities. When the ten
unlawfully on the premises, then evervyone should;
and I agree with him. The cuestion is who decides
unliawfully? And I belleve if vou listen to his
remarks, he was saving once the guy has stopped
paving rent before any court has declared his
tenancy to be unlawful, that's when he cught to be
able to cut off the utilities,.

The problem with that is, is that despite the
apparent reputablility of the people who testified
here, there are lots of disreputable landlords. _1I
find i1t frankly incredible that the fellow
representing the Morgantown landlords assoclation
comes down, and anvbody that's gone to stchool In
Morgantown ocr had children gone t¢ school in
Morgantown knows that landlords take tremendous
advantages of suits in those situations. I think

there are other pecple who are not at a good
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bargaining poesition, either economically or
otherwise, %o, to get back deposiitis and tc ctherwise
protect themselves from unsrupulous practlces of
landlords.

I'd also like to correct the gentleman from
Robinscn & McElwee when he talked about the fact
that the secured party came by at a private salsg
when there are recognized markets for -- that state
the price cf goods. .

The case law in that situation talks about
things like wheat futures, especially the commercial
practice thing ¢f grain futures, security markets,
yOou know, when stocks are put up as security. And
unfortunately a -- the -- its values would -- NADA
blue books. Those are not considered to be
recognized markets.

MR. RODD: I beliave there 1s case
law to that effect,
MR. McMAHON: Yes.

They talked to us somewhat about not needing
more guildance on commercially-reasonable sales.,
Currently the <oncept cf commercially-reascnablse
sales is fToo flexible. I have an article that's

about to be pubklished im the Financial OQuarterly
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which I will submift tomorrow that's pertinent
testimony that states nine reasons why it's not true -
that the secured party has & financial interest 4in
getting the most out of the resale of secured

goods . In fact, what they are mosit Interested in is
their own deeds and their own overall financial
interest,

Why should vou step on vour feet and not work a
little harder to get a little extra value for these
goods you repossessed when you can send that same
guy out to a sales promotion that will bLring lats
and lots of business to your, into your company?

S0, there are in fact huge difficulties with
commerclally-reasonable sales currently in the
Oniform Commercial Code which makes the Attorney
General's attempts to limit and c¢larify an &xzcellent
idea. An exzample: There is a West Virginia case
that says that a car was advertised for sale In the
lagal ads 1in & local paper as part of the notice to
the pubklic that the goods were for sale sco the
public could bid on 1t. And the West Virginia
Supreme Court, surprisingly but consistent with
octher courts, remanded that to the circuit court to.

find cut If fthat was a commercially-reasonable way

- |
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to advertise a car for sale,

Well, I think anvbody in this room -- there's
not many of us left -- Knows that iIf you ever
shopped to buy a used car, you start in the want "ads

or you start in the Ad Bulletin or you start in the

car advertisements. " Whoever goes to the legal aid
section to buy a car? And vet our West Virginia
Supreme Court has said that that may in fact be a
commercially-reasonable way to sell a car, and that
makes no sense,.

Part of the NADA book valuation as in strict
foreclosure, the real fraud that takes there is
strict foreclosure, that is where I go to the
consumer ~-- I go to the -- the secured party goes to
the debtor and says, "I'1l1l tell you, I'm not going
to go to this commerclially-reasonable sale, so let
me keep the goods, and you don't owe me anything."”

The current law: that can only be done for
full satisfaction. That is, I can only keep the
goods that way from a commercially-reascnable sale
if I grant full wvalue. Oh, I have to tell you that
the national conference of {unintelligible)} uniform
state laws has taken a change in that to be purchase

satisfaction. But that -- what that -- it{'s anly
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supposed to apply iIf the secured party doesn't keep
the goods for their own use. And we all know that
peoplie who finance used ¢cars or rapossess new cars
which are then used cars never keep it for their own
use. S0, the use of strict foreclosure &t all 1is
probably inappropriate,

Mr. Moore, from the manufactured housing
association, made some eXcellent points, some of --
some I agree with, I am nct sure either that The
60-day reguirement for sale will in the end work to
the consumer's benefits, because particularly in the
area of mobile homes I think you do bhetter selling
them in the summer than February, and it's better to
wait and get a better price. On the other hand,
there are times when -- with cars, you know, it B
doesn't make such a difference; that people do keep
cars until they detericrate In value, and they don't
make encugh effort. Perhaps a reascnableness time
frame should be put in there which gives the bturden
on the industry to figure out what 1t is iIf they
know this,

With regard to his statement that there are
perhaps other areas of West Virginia law that cover

some cof the areas that we have covered, and a number
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of people said that, that it is true that there are
cther areas cf law that cover some of the ones we
coverad, but the particular benefift of making it an
unlawful practice under the West Virginia Consumer

Credit and Protecition Act is that i1t will give the

consumer a remedy for things 1ike vour —-- the
credit -- UCC -- PTG Credit Practices Act that West
Virginia incorporated. There currently is no

private remedy for +the Attorney General fc do that
and enforce that, Only the FTC can enforce its,

And I don't know about antitrust, And so this would
give the consumer a remedy to enforce, which weould
be very beneficial.

Let's go back to the general remarks. OFf
course, we thank the Attorney General fcocr doing
this. These rules and regs., they have law. These
are —-- thevy also are an encrmous undertaking, and I
admire the work of Mr. Rodd and his people under him
trving to do this. Becmuse it is such an enormous
task, of course there will.be, there will be things
that canncoct e thought abvout by all of the heads
gitting around the first time. S0, these comments
are important, and I thank the Attcrney General and

his staff for allowing me to comment and exceeding
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my five minutes.

There are certain areas that are very
important, landlocrd-tenant being one. We see
repeated problems with landlords entering tenants'’
places as if they were the landlord's residence
instead of the tenants' residence. That's an
important factor.

It is alsc Important to recognize that
landlord-tenants transactions now are essentially
consumer transactions, and the law originally arose
out of the law of England dealing with lords and
reasants. And so this kind of update is needed.
211 of the provisions that you are inguiring in
other states --— and there are still lots of
landlord-tenant transactions going on in there,

It's particularly important to segregate that

deposit account. A lot of the problems we have are
the, are the tenant -- the landlords who are not
particularly doing well whe mix -- commingle thelr

deposits, their deposit funds with their, with their
general cash flow. When cash flow is down, we

find -- when their cash flow is down, particularly
are the deposits, and that's why it's particularly

important to segregate those accounts.
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Within repossession -- again, I'm talking about
commercially—-reasconable sale ~-~ the sale at a public

auction is the worst abuse of used cars that I see,
and then it's resold later. I _have a particular
case that I am now working on where the bank socld

the car to itself at a public auction for $200: my

zilients and everhody -- the <ar went there for $800,
Well, even the value -- it will conlvy earn credit
against the ressle for $200. And in fact when the

car was repossessed, they ftold her that the car was
going to be so0ld to that dealer. So, it was all a
setup.

I've already mentioned that the credit practice
rule Is not enforceable unless you pass these rules.
I'éd alse 1like to particularly thank you for
vyour praeprietary schools. Since the legislature in

the last session eviscerated the statutory
protections for students going inte praoprietary
schools, such as Northeastern Business College, thevy
closed down Century Ccllege, they closed down the --
I think it was great that the Attorney General used
his statutory authority to do¢ this.

My closing remark iz that whenever vou do

legislation, the rulegs ~- the importani thing: ¥You

P
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never want to hurt the good guys, but it's Important
to get the bad guys. The difficulty is how do you
regulate the bad guys in a way that hurts the good
guys the least? But the polar star -- we must
ailways keep the light 1lit -- is that we do have bad
guys out there coperating. The good guys should not
have to compete with fthen. We need ¢ be sure to
get the bad guys while treating the good guvs as
gently as we can, and st1l1 not forget that tThe
unltimate goal Is to regulate those bad ocnes in our
business community and protect our interests.

And I will also submit a mark-up, if vou would,
of the rules and regs and some small things that I
have found as I have read through them.

MR, RQUDD: Thank vyou very much.

As I look around the room, I see that there is
nobody here, all who has noi%t spoken, so I will
spread my thanks upon the record to all of those
peaple who have spoken and to our court repcoerter for
bearing with us during this long morning.

And with that 1'11 declare the public hearing
closed; but I'll state for the record that we will
recelive comments at the Attorney General's Consumer

Protection Division, 812 Quarrier Street, Sixth
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Floor floor, until 5:00 o<o'clock
business tomorrow.

Any comments, guestions?

Thank you, This hearing 1s c¢oncluded,.

AND at 1:42 p.m. these were all the proceedings

had and reported upon this matter,

_0_

he close of
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STATE OF WEST VIRGINIA

COUNTY OF EKANAWHA, To-wit:

I, Dwayne Price, & notary public within and for
the county and state aforesaid, duly commissioned
and gualified, dc hereby ceritify that the foregoing
public hearing was 4duly taken by me and before me at
the time and place specified in the caption hereof.

I d¢ further certlify that the said hearing was
reported by me In stenctype notes, that the same
were accurately written out in full and reduced to
typewrliting, and that said transcript is a true
reccrd ¢f the proceedings.

I do further certify that I am neither attorney
or counsel for, not related to or smploved by, any
of the parties to this action, and further that I am
ncet a relative or emplcoyee of any attorney or
counsel emplovyed by the parties hereto or
financially interested in this action.

My commission expires December 13, 1998.

Given under my hand this 13th day ¢f August,

1994,

;u,o’é
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ON PROPOSED LEGISLATIVE RULES TITLE 142 SERIES 23-30
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J. D. Stricklen
David Yoder
Brad Sorrells
Norman Geoge!
Leff Moore
Lester Claudill
David McMahon
Nelson Robinson
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SUMMARY OF WRITTEN COMMENTS TO PROPOSED LEGISLATIVE
RULE TITLE 142 SERIES 27

PERTAINING TO THE PREVENTION OF UNFAIR AND DECEPTIVE ACTS OR PRACTICES

IN MOTOR VEHICLE REPAIRS

3.1 - One commenter indicated that the fifty-dollar amount should be
raised to two-hundred dellars. The commenter further stated that the language
relating to repair orders should be permitted to be given by the consumer or "any
adult member of the consumer’s immediate household.”

4.1 One commenter stated that the dollar amount of fifty-doliars
should be raised to at least two-hundred doilars. Commenter also stated that the
language relating to a repair order should be permitted to be given by the consumer
or "any adult member of the consumer’s immediate household.” Commenter aiso
stated that this section violates the spirit in letter of W, Va. Code § 46A-6-101.

4.2.1 One commenter stated that the language requiring the provision
to be "on the repair order” should be phased in over a two year period to allow the
dealer to use their own forms. The commenter also stated that the word
"conspicuous” is vague and should be eliminated.

4,3.1 One commenter stated that the word "conspicuously" should be
revised because it is vague. Commenter stated that number three of the required
estimate alternative should read, "l do not want an estimate-just fix my car."
Comrrienter also stated that this section is not necessary under West Virginia Code
§ 46A-6-101.

4.4.1 One commenter stated that this saction should not be limited to
owners or lessees of four or more vehicies.

4.4.2 One commenter stated that this provision should be stricken in
its entirety because it is unnecessary. Commenter stated that the language requiring
the consumer to "voluntarily and with knowledge" sign a waiver is subjective and
would result in litigation.

4.5 One commenter stated that this provision should be omitted to
reflect that estimates cannot, at times, be made without doing substantial work 10




. L5
determine the precise nature of & problem. Commenter stated that dealersh:pﬂshould
be permitted to charge for preparing estimates of this sort. Commenter also stated
that the word "threaten” should be eliminated as it will result in litigation.

5.1 ’ One "COmmenter stated that this section shouid be eliminated
because it is ambiguous and incomprehensible. Commenter also stated theat any
authorization required from the consumer should be permitted to be received by any
adult member of the consumer’s housenold., Commenter also stated that the
language should reflect that oral authorization shail supersede a prior written
authorization.

5.2 & 5.3 One ccmmenter stated that this section should be omitted,
and reflect the changes necessary to remedy section 5.1.

6.1 One commenter stated that this provision should be revised to
require that the consumer must ask for any rermoved parts before the parts must be
produced. Commenter also stated that the provision should be revised to require
that the parts be produced for inspection only, due to environmental concerns.
Commenter also stated that approval should be allowed by any adult member of
the consumer’s immediate household.

6.2 One commeriter stated that the changes mentioned in Section
6.1 should be included in section 6.2.

2.1 One commenter stated that the word "misrepresent” is a
typographical error.

8.1.5 One commenter stated that this section is vague and subject to
various interpretations, resuiting in litigation. Commenter also stated that this
section is unfair and unworkable because it will be difficult to locate a problem
without significant diagnostic work.

8.2.1 One commenter stated that authorization should be allowed by
any adult member of the consumer’s immediate household.




8.2.2 One commenter stated that the language set forth is vague and
inconsistent with the standard of conduct required of a dealership in other portions
of the proposed rule. Commenter stated that requiring good faith on part of the
part of the deglership sh‘ou!d be uniformly set forth similar to the standard currently
set forth in section 5.5 of series 28, The commenter also stated that the section
should be amended to require the dealership to act in good faith regarding when

repairs are necessary.

8.3 One commenter stated that this section should be eliminated so
the dealer has the freedom to reject doing vwork on vehicles under certain warranties.

8.4 One commenter stated that language should be revised to permit
authorization by a consumer ¢r any adult member of the consumer’s immediate
household.

8.1 One commenter stated that the word "conspicuousiy"” is vague,

and would result in litigation. This commenter also stated that the language should
be amended to state that any specific disclosure should be made in a certaln size
print. The commenter stated that any new forms required under this section to be
used by the dealer should be phased in over a two year period. This comménter
also stated that this section is unnecessary because its disclosure is common
knowledge to the public.

10.1 One ¢commenter stated that this provision should be amended to
eliminate reference to "payroll records” and "invoicas for parts purchased by the
shop.”

11.1 One commenter stated that this section should be eliminated
because it is vague and would result in litigation, and it is in violation of the spirit
of the letter of W. Va. Code § 46A-6-101.




SUMMARY OF ORAL COMMENTS
TO PROPOSED LEGISLATIVE RULES

Series 27: Legisiative Rule Pertainina to the Prevention of Unfair Acts and Practices
in_Motor Vehicle Repairs

General support for the entire series was expressed by several witnesses.
One witnhess commented as follows:

Rule 3.1: The $50.00 threshold beyond which a repair shop must provide a
written repair order should be increased to $200.00.

Rule 4.2.1: The "conspicuous” disclosure requirement should contain specifics
about type size.

Ruie 4.3.1: The "conspicuous"” disclosure requirement shouid cantain specifics
about type size. A third alternative is needed: "Just fix my car.”

Rute 4.5: Some repairs, for example internal engine repairs, can't be accurately
estimated until the work is begun. B

Rule 6.1: Mandatory return of parts to the consumer may sometimes create
environmental preblems. The return should be optional on the part of the consumer.

Rule 7.1 - 7.5: The provision 1o the consumer of itemized and deted invoices
for repair works should not be applicable to work done under a warranty.

Rule 8.1: A typographical error appears 10 reguire misrepresentation.
Rule 8.1.5: The rule is vague. A simpie good faith reguirement would suffice.
A witness representing consumers stated that notification of repairs in excess

of $50.00 was reasonable in the case of a person earning minimum wage and
working less than full time.




RESPONSE TO PUBLIC COMMENTS

TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

- ) SERIES 27

LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN MOTOR VEHICLE REPAIRS

The Consumer Protection Division of the Office of West Virginia Attorney
General has received written and oral comments on the above-styled proposed
legislative rule. _ e :

The Consumer Protection Division has read and discussed every comment
submitted. In many instances, the Division has modified the proposed rule in
response to public comments. In others, the Division has concluded that the
proposed rule is both necessary to adequately protect consumers and is authorized
by pertinent provisions of the West Virginia Code.

The Division has concluded that all proposed Motor Vehicle Repair Rules will
be submitted to the legislature as proposed, except for he following rules:

Rule 2.1.2: The Rule will be changed to include a parson who does not derive
a significant portion of their income from motor vehicle repair.

Rule 2.3: The Rule will be changed to allow a repair shop to rely on the
statements of a person having the apparent authority to act on a consumier’'s behalf.

Rule 3.1: The Rule will be changed by replacing "$50.00" with "$100.00."
Rule 4.1: The Rule will be changed by replacing "$50.00" with "$1C0.00."

Rule 4.2.1: The Rule will be changed to allow the Attorney General to approve
such forms for use by repair shops.

Rule 4.3: The Rule will be changed to add to alternative number three the
words "Proceed with repairs.™

Rule 6.1: The Rule will be changed to eliminate the requirement that parts be
returned under certain environmental and safety circumstances.

Rule 7.1.1: The Rule will be changed to require the repair shop to provide to
the consumer any separate warranty information on major parts used in repairs,
where such information is reascnably available to the shop.

Rule 7.1.2 & 7,1.3: The Rules will be changed to conclude with the pnhrase
"if not previously disclosed in writing.”

Rule 7.1.4: The Rule will be changed by deleting everything after the first
sentence.




Rule 8.1: The Rule will be changed by adding, after "implication,” the phrase
"with an intent to deceive or be unfair.”

Rule 8.2.2.: The Rule will be changed by deleting the phrase “or reascnably
ought to have known."

Rule 10:1: The Rule will be changed by deleting the phrase "payroll records.”

These changes are largely in response 10 changes requested by the regulated
community. Minor typographical and grammatical errors may aiso be corrected.

The Attorney General wishes to thank the members of the public who took the
time to study the proposed rule and comment on it.

These responses may not cover every change or respond 10 every comment,
The reasons for most substantive changes are self-explanatory in the language
changed or readily understood when read with the relevant oral and wvritten
comments on the rule. There are also typographical, grammatical and stylistic
changes.
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SERIES 27 -~ MOTOR VEHIC REPAIRS
§ 142-27=3 Repair Order

3.1 The dellar limit set forth in this provisicn
should be raised from $50.00 to at least $200.00. Further, the
language relating to a repair order shoeuld be permitted to be given
to the consumer or "any adult member o©f the consumer's immediate
household." Finally, the werd "may" set forth in the third line
down in this paragraph shculd be eliminated.

§ ldé2=-27=4 ‘

4.1 The dollar limit set forth in this provision
should be ralsed from $50.00 to at least $§200.00. Further, the
language relating to a repair order should be permnitted to be given
to *he consumer or 'any adult member ©of the consumer's immediate
househeld."” Pinally, the word "may" as set forth in the feurth
line down in this paragraph should rbe eliminated. There are no
cyurrent regulations similar to those which are set forth in section
4,1 and this new provision vioclates the gpirit and letter of West

Virginia Code, 46A-6=-101.

4.2 Price Quetation
4.2.1 The statements set feorth in this provision
reguiring certain language toc be "on the repair order", if

necessary, should be phased in over a twe year period sg¢ that
dealers could use their present forms and not be reqguired <o
immediately purchase new forms at 2 substantial cest. During this
phase=in period, the regquired language in nctice form could be
stapled to the back of a repair crder.. Further, reference to the
statement being '"conspicucusly" printed should be eliminated
because conspicucus is a vague word which is subject to variocus
interpretations and would breed litigation. If a disclosure were
required, it should ke stated precisely what wording is required
and what size the print must be.

4.3 Estimate

4.3.1 The word "conspicuously" is included in this
subsection and should be revised for all of the reasons previously
set forth herein. Further, number 3 of the required estimate
alternative ghould be amended to read "I deo not want an estimate -
just fix my car." Further, the Association generally objects to

the language in this subsecticn because it is in no way necessary

under West Virginia Code, 46A-6-101.
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4.4 wWaivers

4.4,1 A written revecation waiver, wherein the consumer
waives the right to a price quotaticn or estimate, may ke accepted
so long as the consumer owns or leases four or more vehicles. This
waiver should not be limited to owners or lessees of four or more
vehicles, but rather should be permitted tec be accepted from any
CONSUmn=sr.

4.4.2 This provision should be stricken in its entirety
bacause it is duplicitous. Further, this provision should be
stricken or revised because it regquires the consumer "voluntarily
and with knowledge" to sign a waiver. Such language is subjective
in nature and will unguesticnably result in litigation.

4.5 charges

Thie provisien should be amended to reflect that
estimates for repair work cannot, at times, be made without doing
substantial work, for example tearing down engines or transmissions
tc determine the precise nature of a probklenm. Accordingly,
dealerships should be permitted to charge for preparing estinates
of this sort, as compensation for these gervices is appropriate and
would serve to offset the cost of certain eguipment used by the
dealerships in preparing such estimates. Further, in the last
sentence of +this provisien, the word "threaten® should be
eliminated |Dbecause it is vague and subject teo various
interpretations and would breed litigation.

§ 142-27-5 Authorizatioen te Proceed
5.1 .  This section should be eliminated because the
language ig ambiguous and incomprehensible. FPurther, any

authorization reguired from the consumer should be permitted to be
received from any adult member of the consumer's immediate
household. Further, the language should reflect that oral
authorization shall supersede a prior written authorization.

5.2 and 5.3 These sections should alse be amended to
reflect the changes necessary tc remedy Section 5.1%.
§ 142-27-6 Return of Parts

6.1 This provision should be amended to require that

the consumer must ask for any removed parts before the parts must
te produced. Further, because of environmental considerations in
the handling and dispesal of various parts, this section should ke
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amended to reguire that the parts ke produced for inspection only.
Further, to the eXtent that approval must bes obtained from the
consumey, the language should ke amended to permit approval from
any adult member of the consumer's immediate househeld.

6.2 The changes outlined under Seetion 6.1 should pe
included in +this subparagraph. Nevertheless, any concerns
addressed in subparagraph 6.2 are alsc addressed in subparagraph
6.1 and it would simplify matters if subparagraph 6.2 werae
elininated.

8§ 142-27=-7 Inveice

8.1 There is a typegraphical error in this saction
which, if taken literally, would reguire misrepresentation. This
obviously is an errcr which should be corrected.

3.1.5 This language shculd be amended because it
currently is vague and subject to wvaricus interpretations, and
would undoubtedly breed litigation. The language should also be
amended because, 1n many cases, the significance of a problem
cannot be detarmined without substantial diagnostie work being done
on the vehicle, for instance tearing down an engine. In these
cases, the section would be whelly unfair and unwerkable because a
determination could not be made as to the precise condition of the
car or any threat of harm which could result therefrom.

8.2.1 The language in this subsection should be amended
to permit the authorization to be received from any adult member of
tha consumer's immediate household.

8.2.2 The language set forth herein ig vague and
provides a standard which isg incensistent with the standard of
conduct reguired of a dealership in other portiens of these
regulations. The standard of conduct should ke consistent
throughout these regulations. Accordingly, a standard requiring
good faith on the part of the dealership in regard to taking
various actions should be uniformly set forth in these regulations,
similar to the standard currently set forth in regulation 5.5 of
Series 28. Accordingly, this subsection should bs amended to
regquire a gdealership to act in good faith regarding when repairs
are necessary.

8.3 This provigicen sheuld be eliminated se¢ that a
dealer has the freedom %o reject doing work on wvehicles under
certain warranties.




FLG 11 'S4 Q1:Z5PM ROBINSON MCELWEE CLARKSELRG =

~

ROBINSON & McELWEE

Thomas W. Rodd, Esquire August 11, 19%4
Page &
8.4 This language sheould be amended to permit

authorization teo be provided by 2 consumer or any adult member of
the consumer's immediate household.

§ l42-27-9 Disclosure of Rule

8.1 This language should be amended to remove the
phrase 'consgpicuously" because it is vague and would breed
litigation. The language sheould be amended to state that any
spacific disclosure should ke made in a certain sized print. To
the extent this would require an addition to any existing form used
by a dealership, this regquirement should be phased in over a twe
year perieod and, during this interim, the language should be
amended to permit the disclosure to be attached to an existing
form, for instance stapled to the back of another form. Further,
this provisien 1s unnecessary because the disclosure iz common
knowliedge to the public,

§ 142-27-10 Records

10.1 This language sghould be amended to eiiminate
reference to "payroll records" and "inveoices for parts purchased by
the shop." This amendment was previocusly agreed upon with
representatives of the Attorney General's office.
E 142-27-11 Waiver

11.1 This subsection should be eliminated because it

is vague and wculd breed litigaticn, and it ig in violaticon of the

spirit and letter of Wegt Virginia Code, 46A-5-101.

SERIES 28 - ggiga VEHICLE SaLEg

NS
§ 142-285-2 Definiticons "

2.6 This language shcuié\be revised to eliminate the
requirement that goods c¢perate ®in “normal usage" and for a
"reasonable" period of time. These words are subject to varicus
interpretations and will unguestionably eed litigation.

2.8 The definiticn of a "used" wvehicle should be
eliminated or amended to ke consistent wiith other definitions
provided by statute such as in Wegt Virginia Code §17A and West
Virginia Code, 48A~6A-3a. This provision alsc falls to recognize




DARRELL V. MeGRAW, JR.
ATTORNEY GENERAL

STATE OF WEST VIRGINIA
OFFICE OF THE ATTORMNEY GENERAL
CHARLESTON 25305

August 15, 1964

The Honorable Ken Hechler
Secretary of State

Building 1, Suite 157-K
Charleston, West Virginia 25305

Dear Mr. Hechler:

Pleagse accept this letter as my authorization for the filing
of the enclosed proposed legislative rules with the Secretary of
State's Qffice and the Legislative Rule Making Review Committes.
A public hearing was held on these rules on August 10, 1994,
Written comments were also received.

The enclosed propeosed legislative rules to which my
authorization extends are: -

{a) ULegislative Rule Pertaining to the Prevention of Unfair
cr Deceptive Acts or Practices in Mobile Home Farks:

{b) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Acts or Practices in Advertising and Sales;

{(c) Legislative Rule Pertaining to the Prevention of Unfair
cor Deceptive Acts or Practices in Landlord Transactions:

{d) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Motor Vehicle Repairs;

(e) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Motor Vehicle Sales;

(f) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Proprietary Institution:

(g) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Door-toc-Door Sales.

(304) 558-2027
FAX (304) E5B-0140




Ken Hechler, Secretary of State
August 15, 1984
Fage 2

Thank vou for yvour cooperation.

Very truly yours,
Darrell V. McGraw, Jr.

DVM/mgc
Enclosures




