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TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 26
- LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN LANDLORD TENANT TRANSACTIONS

STATEMENT OF CIRCUMSTANCES

Consumer abuse in the area of landlord/tenant is regrettably commonplace.
There is scant explicit West Virginia law in this area, especially regarding security
deposits. Consumers are left unprotected, and a resonsible landlord has no clear
guidance regarding how to conduct leasing of their rental property. The proposed
rule wouid protect both the consumer and the landlord.




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES _
Legislative Rule Pertaining o the Unfalr on Deceptive Acts o4

Rule Title: Practices in Landlond Tenant Transactions

Interpretive Procedural

Type of Rule: X Legislative
Ugdice of tne Atforney General Consumer Preifecticon Divdision

]

Agency

Address 5172 Q_LL:L'U‘L(:Q’Z. Sat".ael, dith Floch

Chanleston, West Vingindm 25307

1. Effect of Proposed Rule Not Applicable

ANNUAL FISCAL YEAR

INCREASE DECRXALE CUTAFENT llm THIRIAFTIR

ESTIMATED TOTAL $ $ $ $ $
COST

PERSONAL SERVICES
CURRENT EXPENSE

REPAIRS &
ALTERNATIONS

EQUIPMENT

QTHER
= L —

2. Explanation of above estimates:
No cosi Zo State on fLocal government.

3. Objectives of these rules:  puomction of Consumer Protection




Rule Title:

Legislative Rule Pertaining to the Unfair or Deceptive Acts oh Praes.

i landlond Tenant Thransacticns

4. Explanation of Cverall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.
WL promote private adjudication cf consumer Lsdues, reducing burden
on siale regulaiions.

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

WLLl promete consumer confidence and assisit responsible ousinesses,
Seading Lo job growth.

c. Econemic Impact on Citizens/Public at Large.

WLl assdsl consumens and businesses with certainty in consumen Law,
rrometing susiainable and responsible business development.

Date: 6/30/94

Signature of Agency Head or Authorized Reprensentative

L

4 i

"l K




DATE :

TO:

TROM:
= . 1 » . "
LEGISLATICE HiSs Mriggie Home Parks

1.

Authorizing statute(s) citation

Auvgust 15, 1994

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Darrell V. McGraw, Attorney General
Building !, Room E-26, Charleston, West Virginia 25303

Title 142 Series 23 Prevention of Unfair or Deceptive Acts or

.

W. Va. Code Section 46A-6-103; 46A-7-102(e)

a. Date filed in State Register with Notice of Hearing
July 7, 1994

b. What other notice, including advertising, did you give
cf the hearing?
Press release giving date of hearing and agency phone number
for additional informatiom.

c. Date of Hearing(s)_ _aAugusr 10, 1994

d. Attach list of persons who appeared at hearing,
comments received, amendments, reasons for amendments.
Attached X No comments received

e. Date you filed in State Register the agency approved
proposed Legislative Rule fellowing public hearing:
(be exact)
August 13, 1994

f. Name and phone number(s) of agency perscn(s) teo

contact for additional information:

Darrell V. McGraw, Jr., Attorney General

558-2021




If the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upcn which you filed in the State
Register a notice of the time and place of a hearing
for the taking of evidence and a general descripticn
of the issues to be decided.

M/A

b. Date of hearing:

c. 0On what date did you file in the State Register the
findings and determinations reguired together with the
reasons therefor?

d. Attach findings and determinaticns and reasons:

Attached




TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

| SERIES 26
- - LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN LANDLORD TENANT TRANSACTIONS

BRIEF SUMMARY

The proposed rule regarding landlord/tenant law covers areas that are common
to both the consumer and the landlord. The proposed rule would protect consumers
and give guidance to the landiords.

The proposed rule clarifies that it is an unfair and deceptive act or practice for
a landlord to rent a dwelling unit which is not habitable or fail to remedy a condition
which is a violation of a health law. The proposed rule would also provide for
certain disclosures in rental agreements, and provide for regulations governing
security deposits, such as timely returning of security deposits. The proposed rule
also provides protection for evictions and failure to provide utilities as required.




TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 26
. LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN LANDLORD TENANT TRANSACTIONS

§ 142-26-1. General
1.1 Rule Designation.--This rule is legislative.

1.2 Scope.-- This legisiative rule covers certain unfair or deceptive acts or
practices covering landiord tenant transactions in West Virginia, its counties, and all
pnolitical subdivisions.

1.3  Authority.--W, Va. Code § 48A-6-103; W. Va. Code § 46A-7-102(e).
1.4  Filing Date.--

1.5 Effective Date.--

1.6 Repea!l of Former Rule.-- Not applicable

1.7 Penalties. -- Except as otherwise indicated, a violation of this rule
constitutes a violation of Article 6 of the West Virginia Consumer Credit and
Protection Act, W, Va. Code $46A-6-1017 et _sed.

1.8 Construction -- This rule shall be liberally construed to effectuate the
purposas of the West Virginia Consumer Credit and Protection Act, W, Va. Code

§46A-1 el _seq.

1.9 Severability -- If, for any reason, any section, subsection, sentence,
clause, phrase, or provision of this rule or the application thereof 10 any person or
circumstance is held unconstitutional or invalid, such unconstitutionality or invalidity
shall not affect other sections, subsections, sentences, c¢lauses, phrases, or
provisions or its application to any other person or circumstance, and to this end
each and every section, subsection, sentence, clause, phrase, or prevision of this
rule is nereby declared severable.

§ 142-26-2, Definitions

2.1 "Dwelling unit" means a structure or that part of a structure that is
primarily used as a home, residence, or place of abode. The term includes a mobile
home.

2.2 "Landlord" means tha owner or lessor of a dwelling unit under any rental
agreement and any agent acting on the owner’s or lesscr’'s behalf. The term
includes sublessor, other than persons subleasing individual units cccupied by them.
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2.3 "Owner" means one or more person, jointly or severally, vested with ali
or part of the legal title to the premises or all or part of the beneficial ownership
and right to present use and enjoyment of the premises. The term includes a
mortgagee in possession. .

2.4 ."Person" means an individual, partnership, corporation, association,
estate, trust, or other legal or business entity,

2.5 "Premise" means a dwelling unit and the structure of which it is a part
and all appurtenances, grounds, areas, furnishings and facilities held out for the use
or enjoyment of the tenant or tenanis generaily.

2.6 "Security deposit" means the total of all payments and deposits given
by a tenant to the landlord as security for the performance of the tenant's
obligations, and includes all rent payments in excess of one month’s prepaid rent.

2.7 "Tenant” means 2 person using the service of a dwelling unit under a
rental agreement, for personal, family, household or agriculture purposes, and
includes persons using dwelling units under periodic tenancies and tenancies at will.
The term applies to persons holding over after termination of tenancy until removed
from the dwelling unit. It also applies to persons entitled to the return of a security
deposit, or an accounting for the security deposit.

8 142-26-3 Conditions and Maintenance of a Dwelling Unit.
It shall be an unfair and deceptive act or practice for a landlord 10:
3.7 Rent a dwelling unit which;

{a) Contains a condition which amounts to a violation of health, safety, fire,
or housing code or other law; or

(b) is not in a fit and habitable condition.

3.2 Fail during the term of a tenancy to remedy a violation of health, safety,
fire or housing code or other law in a dwelling unit or fail to maintain the dwelling
unit in a fit and habitable condition; provided, however, that said violation of law or
condition was not caused by the tenant or others who are on the premises with
the consent of the tenant.

3.3  Failure to disclose to a prospective tenant the existence of any condition
amounting to a violation of any code or law within the dwelling unit of which the
owner has knowledge prior to commencement of the tenancy;

3.4 Represent to a prospective tenant that z dwelling unit meets all
requirements of law when, in fact, it contains vielations of law:

3.5  Fail within a reasonable time after receipt of notice from the tenant to
make repairs needed to render the premises in a fit and habitable condition unless
the failure 10 meet those requirements is the fauit of the tenant, a member of his
family or other person on the premises with his consent;
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3.6 Fail to provide services and/or supplies after making the representation
or agreement, that such services or supplies would be provided during the term or
any portion of the term of the tenancy agreement;

3.7 Fzil to reim‘bur'se the tenant within z reasonable time ar upon nctice, for
the reasonable cost of repairs made or paid for, or supplies or services purchased by
the tamant after any representaticn by the landlord that the reimbursement would be
made;

3.8 Fail to reimburse a person for reasonable sums expended to correct
conditions in a dwelling unit affecting habitability or violations of law, if the owner
failed 10 make corrections within & reasonable time after notice thereof;

3.9 Fail to comply with the sanitary laws or any other law applying to the
conditions of a dwelling unit within a reascnable time after notice of viclation of such
cade or law from the tenant or agency;

3.10 Rent or advertise for rent any premises which have bean placarded and
condemned for human habitation, or on which & notice of intent to placard and
condemn, or an order to raze, or to rehabilitate or raze, or any similar order has been
received under state or local laws or ordinances, until and unless all repairs required
t0 bring the property into compliance with the laws or ordinances have been
completed. .

§ 142-26-4 Notices and Demands
IT shall ke an unfair and deceptive act or practice for 2 landlerd 10:

4.1 Send 10 a tenant any notice or paper vhich appears or purports o be
an official governmental or judicial document but which the landlord knows is not;

4.2 - Fail or refuse to accept any notice sent to any address 1o which notice
is customarily sent, or given to any persen who custormarily accepts notice for the
owner, or notice sent t0 the person designated in the rental agreement.

§ 142-26-5 Rentzal Agreements

5.1 It shall be an unfair and deceptive act or practice for a iandlord to
include in any rental agreement any term which:

5.1.1 Violates any law or attempts to waive any rights conferred by
law;

5.1.2 Fails to provide all written terms in plain language as requirec by
W. Va. Cede § 46A-6-108.

5.1.3 Authorizes the eviction or exclusion of a tenant from the
premises, other than by judicial eviction procedures.




£.1.4 Provides for termination on a tenancy or lease, or constructively
evict a tenant by any means including the termination or substantial reduction of
heat, water or electricity to the dwelling unit.

5.2 It shall be an unfair or deceptive practice for & landlord to enter into a
written rental agreement which fails to state fully and conspicuously in
understandable language: '

5.2.1 The names and addresses, and telephone numbers of the owner
or other person who Is responsible for the care, maintenance of the property;

5.2.2 The name, address, and telephone numbar of the person
authorized 10 receive notices of violations of law and to accept service of process
on behaif of the owner; ~

5.2.3 The amount of the security deposit, if any, and whether the
owner holds the security deposit in a separate, interest-bearing account, and provide
the bank and account number.

§ 142-26-6 Security Deposits and Rent in Advance

It shall be an unfair or deceptive act or practice for a landiord to:

6.1 Require a tenant or prospective tenant, at or prior to the commencement
of any tenancy, to pay any amaount in excess of the first month’s rent, except for
a security deposit not to exceed the first month’s rent; or at any time subsequent
to the commencament of a tenancy, demand rent in advance in excess of the current
month's rent or & secur ity deposit, or otherwise demand funds not authorized by the
lesses.

6.2 Faiil to give to the tenant a written receipt indicating the amount of any
security deposit, pald by the tenant;

6.3 Fail to promptly deposit and keep the tenant’s security deposit during
the tenancy in a bank accoun:, and 10 provide the tenant with a copy of the bank
receipt for said deposit.

6.4 Expend, withdraw or use security deposit funds for any purpose during
the tenancy prior 1o termination of occupancy.

6.5 Fail to, in the case of a iandlord, including any property management
company which acts as agent for a landlord, which collects over $5000 in a calendar
year In security deposits, place such funds in a separate bank account designed for
such deposits. -

6.6 Fail to take 2ll reasonable steps, to the extent allowed by law, to see
that any security deposit account established pursuant to 6.5 of these regulations
is interest-bearing.




6.7 Fail to reimburse to the tenant a1 the end of the tenancy of all interest
accrued on a tenant’'s security deposit held in an account established pursuant to
6.5 of these regulzations.

6.8 Uniess the security deposit and where applicable, interest thereon is
repaid 1o the tenant in full, fail to furnish 10 the tenant within twenty (2Q) days after
the termination of occupancy an itemized list of damage, or other authorized charge
against said security deposit if any, and written evidence indicating the actual or
estimated cost of repairs necessary 1o cerrect such damage;

6.9 Fail to return to the tenant the security deposit or balarice thersof n
which the tenant is entitled, together with interest within twenty (20) days after
termination of occupancy. FProvided, that where utility, heat, water and sewer
charges which may become a liability of the landlord are not furnished to the l[andlord
within 20 days, funds sufficient to cover such charges may be retained by the
landlord for up 10 45 days after termination of occupancy, or b days after all such
charges have been furnished 1o the landlord, whichever is sooner.

©6.10 Fail to repay a security deposit, except for tenant damages, or
nonpayment of rent or utilities for which the tenant is responsible. Nothing herein
shzll be construed 10 authorize the withholding of security deposit funds for narmal
wear _and tear or other damages for which the tenant is not legally responsible.

€.11 Misrepresent a claim for a security deposit funds including but not
limited to the cost of repairs.

§ 142-26-7 Evictions and Termination of Tenancy

ft shall be an unfair and deceptive act or practice for a landlard to:

7.1 Deprive a tenant of access 1o or full use ¢f the dwelling unit, or exciude
a tenant, without first obtaining a valid legal process; except in an emergency
situation where human life or valuable property (s at risk and legal process is not
available, a landlord may take reasonszble actions to proiect persons or properiy.

7.2 Commence surmmary process for possession of a dwelling unit before
time period designated in a 30-day notice. ,

7.3  Authorize the eviction or exclusion of a tenant from the premises, other
than by judicial eviction procedures and as previded In 7.1 of these regulations.

7.4 Provide for an acceleration of rent paymenis in the event of tenant
default or breach of cbligations under the rental agreerment, or otherwise purpor: to
waive the landlord’s obligation to mitigate damages.

7.5 Terminate a tenancy or give notice preventing the automatic renewal of
a lease, or constructively evict a tenant by any means including the termination or
substantial reduction of heat, water or elactricity to the dwelling unit, in retaliation
against a tenant because the tenant has: reported a viclation of law or condition
affecting habitability 10 any governmeantal authority; or made such a claim 1¢ the
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landlord; or joined or attempted to organize a tenant’s union or associaticn; or
asserted, or attempted to assert any right specifically accorded to tenants under
federal, state or local law.

§ 142-26-8 Utilities

It shall be an unfair and deceptive act or practice for any landlord who is
obligated by express or implied terms of any tenancy agreement to:

8.1 Fail to provide gas, water, or electric service to any tenant.

8.2 It shall be an unfair and deceptive act or practice for any owner when
a tenant is current in rent or when any security deposit would cover the utility
charges due, to fail to provide utility services or to expose such occupant to the risk
of loss of such services by failure to pay bills when they become due; or 10 take
any action to cause interruption of such service. If charges for water, heat ar
electricity are not included in the rent, the landlord shall disclose this fact o the
tenant before entering into a rental agreement or accepting any earnest money or
security deposit from the prospective tenant. If individual dwelling units and
common areas are not separately metered, and if the charges are not included in the
rent, the iandlord shall disclose the basis on which charges for utility services will
be allocated among individual dwelling units.

§ 142-26-9 Unauthorized Entry and Tenant Personal Property
it shail be and unfair practice for a landlord to:

8.1 Enter a dwelling unit during tenancy except to inspect the premises,
make repairs, show the premises to prospective tenants or purchasers upon invitation
of the tenant, or for other reason required or authorized specifically by law. Entry
for inspections or repairs may not be made except upon advance notice and at
reasonable times, except in emergency situations as described herein. Advance
notice means at least twelve hours’ advance notice unless the tenant, upon being
notified of the proposed entry, consents to a shorter time period. This subsection
does not apply o situations where the tenant requests or consents to a proposed
entry at a specified time, a health or safety emergency exists, the tenant is absent
and the landlord reasonably believes that entry is necessary to protect the premises
from damage, or entry is otherwise authorized in writing by the tenant in other than
a form provision. ' '

2.2 Nolandlord shall seize or hold a tenant’s personal property, or otherwise
prevent the tenant from having access to or removing the tenant’s personal property,
unless authorized by judicial proceedings.

& 142-26-10 REMEDIES

10.1 In the event of & violation of this Rule by person subject 1o its
provisions, the Attorney General may bring a civil action to restrain any such
violation, inciuding an application for temporary relief pending final determination of
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the proceedings, and for other appropriate relief, including restitution for affected
consumers and the costs and expenses ingcurred in the investigation and prosecution
of such action.

10.2 In addition to an applicaticn for injunctive remedies and other
appropriate relief, as afcresaid, the Attorney Generzl may also bring a civil action for
the willful violation of this Rule, and if the court finds that a person has engaged in
a course of willful and repeated violations of this Rule or any other applicable
provisions of the West Virginia Consumer Credit and Protection Act, W. Va. Code
46A-1-101 et seq., it may assess a civil penalty of no more than five thousand
dollars for. each such viciation. Tha Attorney General may also take such
administrative and other action authorized by law and regulation.
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CONSUMER PROTECTION REGULATICONS HEARING

Hearing held beginning at $:19 a.m,, on
August 10, 1994, in Room 105 of the Charleston Civic

Center, Charleston, West Virginia.

APPEARANCES: ATTORNEY GENERAL DARRELL V. McGRAW, JR.
THOMAS W. RODD, Deputy Attorney General

ANDREW MAIER, Asst, Attorney General
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MR. RODD: Good morning. We're
about to begin. For a few remarks, the Honorable
Darrell V. McGraw, Jr., the Attorney General.

DARRELL McGRAW: Good morning.

I'm glad you were able to come. I'm glad that
we're going to be able to hear from yvyou with respect
to the regulations which have been prepared by the
task force that we designed to Initiate the
promulgation of regulations which we are required
under the law to promulgate.

I must share with vou a secret in my heart of
hearts. Indeed, I had a long conversation about
this very issue earlier today with relation to an
entirely different proposition than these
regulations.

In my heart of hearts I'm always concerned
about more regulations and more laws. For gquite a
long time, even perhaps 20 years, it has been that
the Attorney General's office is empowered to,
indirectly, to promulgate regulaticns in fthese
fields that we have chosen to address; and it has
also been that others have probably shared the view
which I have, which is that, that it's possible for

regulations ft¢ Jjust be piling on.

ACCURATE REPORTING SERVICE, IRC.
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I'm not here ftoday to say that that is true
with respect to any particular or specific -
regulation that we are addressing here, but I do
want vou to know that in my heart of hearts that I
approach these things _as a matter of duty directed
by the law to, to proceed; and it is a duty with
which I had some philosophical concern.

I was riding vesterday with a prominent person
familiar with the law who saild that he had hesard me
say many yvears ago that there are already gquite
encugh laws to address probably anvthing that we
want to talk about, and this was a long time ago.
and in my Jjudgment, things haven't changed guite a
lot since that day to this, except that there have
been more, always more,

So, we're here to address this, but we want to
do this in a, in a way that responds tc the needs of
the community in a way that strives to bring
fairness to all parties concerned in transactions
which these rules address, recognizing all the
while, recognizing all] the while, that we live in a
society which reguires to some degree the eXercise
of individual responsibility by all pecple who

chcose to participate in whatever function it is
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that the scociety allows engagement in.

And so, I want to express to you my particular
heart-felt appreciation that you've come here to
share your views of these things, recognizing all
the while that this is a part of the process which
will culminate in legislative approval of these
regulations finally.

And so, again, thank you for coming;:; and I am
depending upon you to express your view with respect
to these regulaticns as we go forward in an effort
to promulgate fair and proper regulations.

Thank you very much,

MR. RODD: Thank vou, Judge
McGraw.

I'm Tom Rodd, the Director of the Consumer
Protection & Antitrust Division of the Attorney
General's office, and this is the public hearing
that was announced in the State Register with
respect to the draft regulations filed with the
Secretary of State's offlice by the Division pursuant
to West Virginia law.

I have the sign-up sheets for the public
hearing; and the first two sign-up sheets -- which

seem to be the completed ones -- and T see that we
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10

i1

12

13

14

i5

i

17

18

i9

20

21

22

23

24

have about 30 pecple who have indicated a desire fto
speak.

As I sald earlier, at the end of the speaking
cf those folks who have signed up we may have tTime
to have other people speak, but that’'s not a
certainty. 8¢, i1f -- it's in the interest of anyone
who thinks that they night want to speak today to go
ahead and sign up on the sign-up sheet to he
guaranteed time.

I'm going to just take a second and consult
with my colleague, Andrew Maier, alsc from the
cffice here, on the guestion of time; and I'11 be
right back to make a few remarks about the time, and
then we'll begin with the first speaker.

{Short recess.)

MR. RODD: We have concluded that
at an appropriate time limit, which, quite frankly,
we will be somewhat flexible in administering, is
five minutes for pecples! comments:; and, of course,
we can accept written comments as well. If people
begin to go significantly cver five minutes, we'll
indicate to them that they are at that point. If
they really want to deliver a 15- or 20-minute

speech, we may have to ask them to give their first
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five minutes and then fall back to the end cof the
line and address whoever remains here at the end of
the procedure,

Mr. Maier is going to keep a watch on the time,
and he'll -~ I think he'll show people —-- he'll show
folks when thevy have got a minute remaining of those
five minutes; but as I say, we'll be flexible. This
is not a formal Judlcial process or anvthing like
that.

Do I have any questions before we actually

begin to hear from the witnesses?

LEFF MOORE: We have a process
guestion. Your. notice of public hearing indlcated
that you were not taking written comments, and you
limited the notice in the federal -- the State
Register to oral comments only. Was that an errcr

or am I to understand that you've changed the

procedure?

MR. RODD: Well, I have stated
that we will take written comments tocday. So, I
would --

LEFF MQOORE;: {Interposing}) Is that

only today?

MR. RODD: The comment period will

ACCURATE REPORTING SERVICE, INC.
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end today.

LEFF MOORE: Well, yvour notice to
the public indicated that oral would only be
acceptead, So, many of us did not prepare written
comments, in view of yvour notice to the public.

MR. RODD: I'm sorry, ny
impression was that the notice to the public -- and
I haven't got that in front of me -- indicated that
there was a 30~-day comment periocod following the
promulgation of the regulations, and in fact we have
been receliving written comments during the 30-day
standard comment period; that this hearing comes at
the end of that comment period.

LEFF MOORE: I would urge vou to
read the notice as it appeared in the State Register
and on the front of the rules; and if I am wrong in
that, in that note, in my interpretation of the
notice, then I'll stand corrected. It's my —-- the
way I read the notice is that there was a public
hearing scheduled for today with oral comments only,
and that the box that indicated written comments was
hot checked on that -- the front of this rule. But
in view of that, I would reguest that vou wculd

extend for at least 24 hours the opportunity to
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submit written comments --

MR. RODD: (Interposing) I will.

LEPF MOORE: {(Continuing) -- after
today's date.

MR. RODD: I will.

LEFF MOORE: Thank vou.

MR. RODD: Your name, sir?

LEFF MCORE: My name is Leff
Moore.

MR. RODD: And is your address on
the sign-up sheet, Mr. Moore?

LEFF MOORE: Yes.

MRE. RODD: Thank vou for calling
that to my attention, Mr. Mcore; and I apclogize for
any inconvenience that that may have caused to
anyone else here.

TOM WINNER: Torm, just procedure.
Are you goling to take these series-by-series-by-
series or just lumping everything together or --

MR. RGCDD: {Interposing) No. I
was going to go in the order of the, of the sign-up
sheets.

Other guestions?

Okay, we'll begin with Richard Gallagher from
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Clarksburg, West Virginia.

RICHARD GALLAGHER: First, let me
thank Judge McGraw for the opportunity toc address
these regulationS as they have been proposed.

My name is Richard Gallagher. I'm here on
behalf of the West Virginia Automobile & Truck
Dealers Assocociation. I'l1]l try to be as brief as
possible.

First, I'd like to address the Series 27
regulations regarding motor vehilcle repairs,

The 3.1 regulation limits the -- or requires
ocnly a 550 anticipated repalr before a written
repair order 1Is reguired. In today's market $50
doesn't go very far, as I think we're all aware. We
would regquest that this be increased to at least
$200.

In that section also there is consent reguired
to be given by the consumer. We believe that in
this provision, as well in a number of other
provisions, the consent language should be changed
to permit consent from the consumer or any adult
member of the consumer's immediate household,
because many times vou'll have a situation where the

consumer, if it's a husband at work, is unable to be
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reached; and the spocuse can call in and say, "We
need this done” or "Yes, yvou have ocur approval to do
that." Under these regulations that would not be
feasible or appropriate.

A nunber of places through the regulations --
for instance, in Section 4.2.1, it regquires
conspicucous notice of language. That's a term which
is subject to different interpretations, a
subjective term. We would reguest that any notice
regquirements clearly state the language that's
required, as well as have it stated in the size
print that's reguired. That would eliminate the
subjective terms, because our cohcern is that the
more subjectivity that's inveolved in it, the more
difficult to comply with it, and the more it breeds
litigation.

The same type of language is used in Section
4.3.1, which we contend should be, should be
replaced.

In regard to 4.8.1, there is an alternative
form there that provides three alternatives, That's
something that's new. We don't think that's
anything that's reguired under the authority of

46A-6-101, but we could contend that alternative
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three should be amended so that it reads, "I do not
want an estimate, dash, just fix my car," so that
people can understand what the point of that is.

Under the waiver language under Section 4.4.1,
it permits a written revocation as long as the
person has four or more cars. Again, under 46A-6-01
{sic) we belief that that limitation is unnecessary
and should not be there.

In regard to the charges provisions undesr
Section 4.5, the provision should be amended to
recognize that estimates for repairs at times can't
be made in advance, because scome problems with
engines, for instance, you have to tear the engine
down to se2 what the problem is before you can
prepare a meaningful estimate. S0, that language
should be addressed to, to take care of that
problem,

Under the "Authorization to Proceed," the
primary concern is -- or ogone of the primary concerns
is the fact that only the consumer cah give that
authorization, That language should permit any
adult member of the consumer's immediate household
to provide authorizatiocon.

In regard to Section 6.1, the "Return of
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Parts,” that creates a number of problems. We
believe that the provision should be amended to
regquire the consumer to reguest the parts, if they
would like that; or at least reguest an opportunity
toe inspect the parts, The language as 1t's
currently drafted creates environmental problems,
because some problems ~-—- some parts that are removed
from vehicles could create environmental hazards;
and what that provides =-- what that regulation
reguires, that these parts be provided ftec the
consumer, So, 1f that were to take place, the
consumer could be held responsible under a different
scenarioc of facts. But the regulation needs to be
amended to address those problems.

In regard to invoicing, Section 7.1.1 through
7.1.5, to the extent the provision reguires labor to
be itemized under warranty work, this reguest should
be eliminated because it serves no useful purpose,
This 1s, again, in regard toc warraniy work,

"Prohibited Practices," there's a typographical
error in 8.1 where it requires misrepresentation,
which of course is a, is a mistake; and that just
needs to bhe corrected.

8.1,.5, the language 1s vague, needs to be
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addressed.

One ©of the problems through both this and the
seclfion on sales is that there is -- there are
varying standards reguired. A& "good faith basis" is
the standard that's required in several of these
regulations, We believe the regulations should be
consistent in the standard of conduct that's
reguired. That "good faith basis" reguirement
shouldé be inserted throughout the regulations, and I
don'’t have time to identify each and every
regulation where it's referenced, but that needs to
be addressed as well.

With regard to Series 28, "Motor Vehicle
Sales," there in 2.6 reference is made to the
vehicle in normal usage and for a reaschable time,
Again, those are subJective terms which result in
varying interpretations of what is normal, what is
reasonable, That would breed litigation. We
contend that 1t would be much better and much fairer
for all concerned if there are specific limitations.
If they are to be imposed, they should be set forth
specifically s¢ there can be ho subject to
interpretation which would only breed litigation.

As vyou go through that section, again words
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such as "conspicuously”™ ~- again, that's a
subljective term. If that's tc be regquired, then the
language, wWe contend, should be stated, and it
should be reguired to a certain degree of -- that --

the size of the print so, again, there 1s no
interpretation invelved, and it's easier for all to,
to understand what the point is.

Section 5.2.3 relates teo a document- —-- tTo fthe
extent that relates to documentary fee, forbidding
that being charged, the statute is on point that it
permits that. So, we contend to the extent it
contradicts the -- this regulation contradicts the
statute, that should be gsddressed and changed.

In regard to a number of regulations which,
which reguire the dealer to control the actions of
the manufacturer to be responsible for problems with
the manufacturer delivering vehicles, we contend
that that's unfair to the dealer, because the dealer
has no auvthority to control the manufacturer,. 2o,
that language should be amended.

Sections 5.98/5.10 include and involve wvague
terms that again are subject to wvarious
interpretations and will breed litigation. That

should he, that should be addressed so that it c¢an
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be specifically understood what's required by these
regulations.

In regard to "Advertising And Sales
Presentation Reqguirements," there are provisions
there again which are vague. 6.3.3 should be
eliminated. 6.3.2 forbids a consumer's guestion to
be answered If in fact the answer could reflect
negatively on the vehicle.  £So, that should be
changed. That would prevent a customer's gquestions
from being answered If it in any way would reflect
negatively on a vehicle.

Section 6.5 should be eliminated.

I'm almost finished. I Just ask vou to bear
with me,

MR. RODD: Flease take your tinme,
You're doing —-—- take your tinme.

RICHARD GALLAGHER: Okavy. Thank
vou.

MR. RODD: Complete vour report.

RICHARD GALLAGHER: The Section
€.1.3, the language is too vague. It should be
eliminated. £.1.4, the language should be
eliminated in its entirety. It reguires

substantially new record-keeping purposes which have
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not been required in the past. There are a number
of regulations, Jjumping back to the repairs portion,
which reguire new language should be attached or
inserted on certain repair orders. That would
involve, in essence, throwing away substantial
amounts of forms that could be used. That would
cost the dealers a substantial amount of money,
depending on the circumstance.

We contend that there should be a phase-in
period for that sort of thing so that within a
24-month period those 014 forms could ke used up:
that until those forms are used up, the -- during
this phase-in pericd, the reguired language could
just be stapled onto the repair orders in order to
permit the consumer t¢ be advised of the new
regulation.

Series 24, the "Repossession" statute, others
will address that. One sectlon in particular is
troubling. Tt's 2.2.7 which forbids a vehicle to be
repossesed 1f it would result in an undue hardship.
Again, that's.a subjective term, subjective phrase,
That will result Iin, I would anticipate, a great
deal of litigation, because there's no specific

guidelines set, and the subjectivity of that will
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invite litigation. We contend that that's not the
purpose cof these regulations, and that can be
avoided.

There are a number of comments. We also intend
to file some written follow-up comments because our
time has been lIimited here, as by necessity, because
cf the number of folks here, but we do appreciate
the opportunity to address you. Thank vyou.

MR. RODD: Thank vou,
Mr. Gallagher.
The second speaker is Bill Minsker from

Buckhanncon.

MR. MINSEER: Because Rick prettiy
much covered everything that we had, I'm going to
waive my time, Mr. Speaker.

MR. RODD: Thank you wvery much,

1Mr, Minsker.

The third person signed up 1is Jack Albert of

Belle. L

JACK ALBERT: I also thank vyvou for

the appecrtunity to speak regarding these proposed
regulations.

My name 1s Jack Albert, but I'm here to speak

as a volunteer on behalf of the West Virginia State
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Legislative Committee of the American Assoclation of
Retired Persons.

I wish to speak in faveor of the proposed new
Consumer Protection regulations, Legislative Rules
Series 223 through 30, Title 142. My statement is
regarding the general intent, not any spescific item
in the regulations.

The AARP has over 262,470 members in the state
cf West Virginia.

DARRELL McGRAW: How many?

JACK ALBERT: 226,470, Almost 50
percent of the people over 50 vears of age in West
Virginia beicng to AARP. Consumer Protection
regulations are especially important to the aging
population of West Virginia. According to the
U, 8. Census Bureau, West Virginia ranks third in
the nation with a population between the ages of 65
and 74.

The state ranks tenth with the population of 75
and over, This 75-and-over age group makes up 6 1/2
percent of the total population of West Virginia.
Sc, we're talking about over a 117,230 people who
are primarv targets of those who are inveolved in

unfair and deceptive practices.

ACCURATE REPORTING SERVICE, INC.




i0

11

12

13

14

18

ie

17

ig

19

20

21

22

23

24

19

The position of the AARP regarding unfair or
deceptive acts or practices statutes is that they
are among the moest effective tools to fight consumer
fraud and abuse at the state level.. . These statutes
provide effectlive remedies for consumers, encourage
merchants to resclve disputes fairly, and they -- it
deters misconduct,

The AARP believes that states should enact
statutes that, cne, prohibit unfair and deceptive
practices in trade and commerce and, two, glve the
state enforcement and regulatory auvthority,

Therefore, we urge that the West Virginia State
Leglslature to approve these legislative rules,
Title 142, Series 23 through 20 inclusive, as
outline by the office of Attornev General of West
Virginia.

Thank you very much,.

MR. RODD: Thank you, Mr. Albert.

The next perscon signed up isg Bill Gossett from
Wheeling.

BILL GOSSETT: Good morning.

My position 1s Housing Resources Coordinator

for Florence Crittenton Home & Services which is

based in Wheeling, but we do provide a variety of
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soclial services to lew-income women and thelr
families throughout West Virginia. We have over
1,000 families throughout the state in ocur current
case load.

I'm here today to speak in support of the
Series 28 regulations governing practices in
tenant-landlord transactions.

Substandard housing conditions are a major
concern that we face every day with our clientele,
It is a major problem, Public housing is often
unavailable or there'™s a long wait to get into
puklic housing. S0, many ¢of cur clients are left to
rent on the private market, often finding units that
are barely affordable, vet often substandard.

We feel that consumer law protection is right
on target in terms of the tenant-landlord
relationship, because what is a landlord but a
provider of a good or, 1f vyou will, a service 1in the
public marketplace. And I think it's well
established under consumer law that a provider of a
good or service should not provide a good or service
which is hazardocus toc health or safety.

There are a couple of inadeguacies in the

current law concerning consumer protections, and it
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comes under the general heading of "Code
Enforcement." Code enforcment is either unavailable
in rural areas or small towns; and even in the
larger towns the major problems with code
enforcement and making landlords live up to building
code standards, fire code standards, health code
standards, it's reactive in nature, and many times
it's a lengthy and complicated process that our
clientele, because of their limited education, Jjust
their unfamiliarity with how the system works, are
unable to negotiate, It's difficult even with the
assistance of our case managers who often do try to
intervene on their behalf,.

Another problem of a reactive nature of code
enforcement is In the time delavs that are involved
often our clients incur a fairly large financial
burden in situations, such as poor building
construction where heating bills are very high or a
problem with plumbing where water bills are run up,
where the bills are in the names of the clients.

S0, even if they are doing what thevy're supposed to
do in terms of trving to rectify the situation under
building code enforcement, they're still running up

those water bills, still running up those heating
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bills, And often what results, gquite frankly, is
they choose to pay the utility Hill so that their
ntility service is not cut off, they don't find that
they have the money to pay the rent, so thev're
subiect to what is a very fast eviction process in
West Virginia.

In closing I'd just like to say I myself am a
landlord, sc¢ I can speak from that, that
perspective, I own four units. and three different
properties in the Wheeling area. And as I look
through the proposed regulations, I._did have to
smile and ask myself am I in compliance with all of
these provisions of the proposed regulaticns in
terms of the complying with the building code and
all its details and also in terms of what can be
done with deposits, security deposits, and things
l1ike that. And T had to admit that I wasn't in
compliance with the proposed letter of the Code, but
I don't think itf's unduly burdensome to bring my
properties and my practices inte compliance, and I
would suggest that this is a fundamental consumer
protection law and not overly burdenscome to
landlords wheo, yvou know, are dolng this as a

business as a sericus investment in the public
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marketplace,

In conclusion, I'd just like to say that I
think that these proposed regulations are fair and
reasonable; and based on our experience and the
experience that, vou know, we've garnered through
dealing with over a thousand families throughout the
state, that they're, they're timely needed and

overdue. Thank yvou very much.

MR. RODLD: Thank vyocu, Mpr. Gosseltt, .

The next person signed up is .James Rice from
New Martinsville.

JAMES RICE: Hello. I alsao thank
vou for the opportunity to speak today. I'm Jim
Rice from AA2 Mobile Homes Iin New Martinsville. Our
business is —---consists of both sales of
manutfactured homes and the rental of 356 lots.,

I have several concerns with the proposed rules
on Series 23. I'11 limit 1t to one, because of your
statements earlier.

MR. RODD: Let me encourage yvou fto
identify all areas that you have some concerns, even
though you may limit how much veou discuss,.

JAMES RICE: One section I'm

wanting to mostly state inveolves 3.1 and 5.2. This
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is regulating the restriction of the vendocr when
renting the lot —-- when renting the space to a
manufactured home.

Many hours of hard work and investment went
inte the business, went into the preparation of the
sites that we rent. We feel that, yvou know, that it
is our _property and that we should have the
cpportunity to limit the sales going into it.

The same way with many of the items in this
proposal, we feel that the tenants are being given
more control over the parks than we are. Thank
you.

MR. RODD: Thank you very much,
Mr. Rice.

The next_speaker signed up is Alvin McCorkle
from Charlestonh.

Alvin McCorkle from Charlieston.

ALVIN McCOREKLE: I just thought we
were signing up as we came in.

MR. RODD: That's fine, Excuse
me,

et me correct what may be a misapprehension,
perhaps because the informatlion was not clearly put

on the sign-up sheet. If there are folks who have
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signed up but don't intend to make a presentation at
this time or make comments, I'l1l, unless the pecple
find it embarrassing, go ahead and read their name,
because there may have been some confusion in that
regard, and then they can indicate that they don't
intend to make a presentation or,. if you'd like, you
can step forward and speak to Mr., Mailer, and he'll
write down your name, and he'll make sure that I
don't call on you.

Thank vyou.

The next name that I have on the sign-up sheet
is A, D, McCorkle, IV.

ALVIN McCORERLE: Good morning. My
name is Alvin McCorkle. I'm presldent of Quality
Properties, a property management. We manage almost
a hundred units in the wvalley.

My concerns are mainly the landlord-tenant
transactions. The -- the first thing I would like
toc address is Section 5.2.3 under 142-26-5, the
security deposits, reguiring landlords toc keep these
in a separate interest-bearing account.

And my understanding ——- and I'm not a lawyer,
thank God -- is that by definiticn of what you-all

define here as a trust account and that alsoc by law
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a trust account cannot be interest-bearing, which

would seem to be contradictive, {sic}

The -- the next, 5.2.4, "the eviction or
exclusion of a tenant from the premises, other than
by judiclal evicticn procedures,™ I'm assuming
you-all -- you people mean going into court,
magistrate or otherwise.

I'm totally opposed to that. I think there's a
lot of legal evictions that take place that do not
invelve magistrate court or higher.

The -- under 142-26-6, 6.3, again this is -—-
addresses what I was talking about before concerning
paying interest on security deposits. I think it's
a highly unusual practice to publicize your account
number and bank that vyou, that you deal with.

Under that same heading, 6.4, only allowing 20
days to return a security deposit when it's a one
full month -- one full rental period for an eviction
process, but you're -- in 20 days, if there's
repairs needed to be done to the apartment -- and a
lot of times you cannct come up with a decent,
reasonable price within 20 days as toc how much those
repairs are going to cost. If there's a sanitary

lien involved, yvou canhot gét the proper account
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status from the Sanitary Department in 20 days from
the time of, like, from the time that the apartment
was vacated,
6.5, sane, same concerns.

MR. RODD: Mr. McCorkle.

ALVIN McCORRKLE: Yes.

MR. RODD: May I ask, do you have
a time that you would care to specify as to what vyou
consider to be more. appropriate for the return of
security deposits? I mean, you don't have to come
up With something., but I just wondered.

ALVIN McCORKLE: I would say 60
days.

MR. RODD: Thank vyou.

ALVIN McCOREKLE: Under
142-26~7, "Evictions and Termination sf Tenancy.,"
quite frankly 7.2, "Commence summary process for
possession of a dwelling unit before time period
designated in a 30-day notice," I'm not real sure
what you mean,. I mean, does that mean that they
have to viclate the lease for 20 davys before you're
alliowed to do anvthing? In which case, I would like
the same consideration as a landlord: that if a

tenant deems an apartment uninhabitable, then I have
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30 days before he can declare it such, which I think
either way is probably a little ridiculcus.

Again 7.3, the judicial eviction process,.

7.4, "Provide for an acceleration of rent
payments In the event the tenant defaults,"” I'd like
a little more explanation on that. Again, what
would be provided to -- once you provided this, this
pavment schedule, what would enforce it?

And, in c¢losing, the title of this is "Landlord
Tenant Transactions," but every., every heading
starts with it will be an unfair or deceptive act
or practice for a landlord to." I see nothing in
here as to what the tenant agrees toc when he signs
that lease and what is unfalilr and deceptive for the
tenant to do.

Mr. Rodd, I consider myself a consumer; I
consider myself, if needed, would be protected by
your division, My idea of a tenant-landlord
asscociation is contractual, T am not selling
anything. I'm entering into a contract with a
tenant. And I think both sides of that contract
ought to be defined in vyour legislative rule. Thank
you.

MR. RODD: Thank vou very much,
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Mr. McCorkle, ,f

The next person signed up, if I read this
right, is Pat Hose.

FAT HOSE: Thank you, gentlemen.
My name is Pat Hose, and I am what I consider a
small landlord. I just have a few propertles.

I especlally want to -- I don't want to talk
about the ones that Mr. McCorkle Jjust spoke about,
but I do have concerns of those same numbers, but
especially I want to talk about 142-26-7 on
the "Evictions and Termination of Tenancy."

I'm concerned about this 30-day notice. If vou
have a tenant that has not paid the rent and you
have to give a 30-davy notice before you can start
proceedings, that means when you come intc court it
will be 10 days before they have to appear in court,
and it will be at least another 10 days before they
have to move out. So, yvyou're already into a two
months' loss of rent.

I just went through an experlience which, to nme,
was a nightmare. The girl guit her Jjob and d4did
not .—— was not paving her rent. I tried to get her
out, Tt took four months to get her cut, and In the

meantime she's brought in a cat with kittens that
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are using the carpets for a bathroom, all of which

all _had -- and I had just carpeted before she moved
in. 8c, her place was —-- vceu could hardly stand to
get in it, let alone show it to anvone. We had to

redo the carpets; we had to seal the floors. In the

meantime her rent, which was 350 for a cne-bedroomnm
apartment -- it included all her utilities, which I
paid for that the whole time,

I think there should be some way that if we do
happen to have an apartment where we're paving the
utilities, that we don't have to keep that up if we
can't get someone out. If she were paying her oawn
gas and electric, i1t would have been terminated
within a month; but because I was doing it, I had
to, I had to keep on paying that,

I think mavbe a more fair way would be if
there —— if they haven't paid thelir rent in ten days
and they tell vou thevy're not going to pay it, vou
could give them thelr notice, but you should be able
to go to court and start it so that at least by the
end of the 30 days yvou could have them out.

I'm not sure what you mean on this 7.4 eilther
about an acceleration of rent payments. I d0 think

that we should be able to have something in the
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contract: that if they haven't paid the rent in
three to five days, that there is a late payment
charge.

Some of our tenants can be very good, and I
don't think there's any problem. I often give rent
refunds when someocne moves, They don't have to walit
anytime if they've paild their rent on time and taken
good care 0of the apartment. But I think there
should be exceptions when they haven't paid the rent
on time and when they haven't taken good care of
it. Thank vyou.

MR. RODD: Thank you very much,
Ms. Hose.

The next signer is Melody Douglas.

MELODY DQUGLAS: I don't have
anything.

MR. RODD: Thank vyou. Excuse ne,

MELODY DOUGLAS: That's fine.

MR. RODD: The next signer is Guy
Ponter {sic)?

GUY PORTER: Porter.

MR. RODD: Porter, Jr. Excuse me.

GUY PORTER: My name is Guy C,.

Porter, Jr. I'm from Charleston. I'm a Certified
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Property Manager. We manage around 120 units for
various customers, clients, owners. And I am
opposed to the tenor of yvour regulations where vyou
are only restricting the landlord more and there is
nce mention of tenant obligation. I certainly think
in a general way that our present statutes are
adeguate to protect just about every situation.

Let me speak specifically to the item of
security deposits. The purpose of a security
deposit, as far as I'm concerned, is to make sure
that the tenant pays his last sanitary bill and also
pays for any damages that might have cocccurred. Now,
the Sanitary Department in Charleston charges the
owner of the property, if the tenant does not pay
the sanitary bill. And in order to get a final bill
from the Sanitary Bocard, it usually takes three to
four weeks, That bill is then sent to the address,
forwarded onto the tenant in whatever state he might
be living in now; and by the time that he has a
reasonable time to pay it, at least six weeks have
e¥pired on the sanitary bill alone.

MR. RODD: May I interrupt yvyou and
ask a question?

GUY PORTER: Yes, sir.

ACCURATE REPORTING SERVICE, INC,.
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MR, RODD: Can vyou give some
indication of the typical amount of the sanitary
bills that you are referring to, the range?

GUY PORTER: The range will be

anvywhere from, oh, $8 toc 525,

MR. RODD: And that would be a

monthly bill?

33

GUY PORTER: Yes, sir. And they

may be behind --

MR. RODD: {(Interposing) That's

right. I was going -—

GUY PORTER: {Interposing) They
may be behlnd with the Sanitary Board, so it coul

be several hundreds of dollar.

4a

MR. RODD: But typically the range

for one month's sanitary bill is $8 to 5257
GUY PORTER: Yes.
MR. RODD: Thank you.

GUY PORTER: Now, I would

certainly suggest that instead of 20 days, you have

60 days in there, This seems to be . a normal
procedure in most leases at this point in time.
The other problem I see is the business of

interest on security deposits. We turn security
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deposits directly over to the cowner and along with
their rental income, net rental income. This would
be a tremendous bookkeeping arrangement, and I
guestion whether or not we can get any of the banks
to pay interest on this type of a deposit,.

I'm also conéerned about the eviction procedure
that vou have provided, and I'm alsc concerned about
the fact that no provision is made in your.
regulation for the disposal of persoconal property
that has been abandoned by the tenant and left in
the unit, and the tenant is -- vyou're unable to find
the tenant. What do vou do with the abandconed
property? There is no provision in your regulation
for that. T

So, I think we need to be fair on both sides of
the coin. This is a contract between a landlord and
a tenant. We're not a store. We're creating a
contractual situation, and both parties should be
egual. Thank yvou very much.

MR. RODD: Thank you, Mr. Porter,

The next name I have signed up is Neal Walters.

Neal Walters from Eleanor?

We'll pass on to the next person. If someone

sees Neal Walters, you might tell him that I called
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his name.
Rathryn Maddox from Charleston.

KATHRYN MADDOX: Thank you very
much for this opportunity. I'm Kathryn Maddcox from
Charleston,. I'm president of the West Virginia
Landlords Agsociation, which is composed of
approximately 125 members. Many of our members owh
a hundred pieces of propertiy, trental propertiies or
rental units. We are all dedicated to fair and safe
housing. We have a variety of rental tvypes, some
for low-income and some for the —-- more expensive
housing units.

We are concerned about several of these items

as an organization. First, 3.5 under 142-26-3, the

Jeconditions and maintenance of the dwelling unit. It

says "Failure within a reasonable time after
receiving notice from a tenant to make repairs.™
Many times the tenant may notify a landlord that
there are damages to the unit which were caused by
the tenant themselves. And if yvou rent to
low—income —-- families of low income, then the
landlord is responsible for repairing those damages,
because the unit could be declared unfit for -

habitation.
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We feel that there should be something stated
about what caused those damages. Now, if fthey were
existing, that's one thing. But if the tenant
caused the damages or if they had a breaking and
entering, which many times turns out to be the
boyfriend of the girl living in the unit who breaks
and enters, then should the landlord be responsible
for repairing deoor locks and doors that have been
kicked open?

3.7, in that "fail to reimburse the tenant
within a reasconable time for service or supplies,™
our policy is pretty much that we don't reguire the
tenants to do any repairs or maintenance, and we
have -- our experience is that we run into more
trouble if we do that, because sometimes they'll
paint woodwork that is natural woodwork. They might
paint it black. I Jjust had that last week to
happen. So, if there 1is any kind of an agreement
for painting or anvything else, 1t should be in
writing. This says it should be reimbursed by the
tenant after any representation from the
reimbursement (sic).

So, if any kind co¢f an agreement like that is

made, 1t should definitely be in writing.
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Under the next section of rental agreements,
§.2.3, about the interest-bearing account for the
deposits, we feel very strongly that this should not
be. If you have a hundred rental units and you have
deposits from a hundred tenants, think of the
boockkeeping that is going to take. Plus, if you'd
have to have a separate account for each one of
theose, I don't think you would find a bank anywhere
that would let vyvou set up a hundred different
accounts.

And we certainly don’'t think that the account
number should be given out, Keepling a separate
account for deposits is understandable, but not
interest-bearing, because the banks don't do it that
way; and it would be a horrendous thing if you had
to give -- pay this out at the end of every vear, if
you have tenants staving., It would just take too
much time, and you'd lose too much money.

The next item, 6.4, the 20 days for termi-,
termination of the occupancy, as stated by several
other members we feel it should be 60 days, because
that -~ mahy times your repairs are much more
extensive, and you can't get it done within a 30-day

period of time. So, a B80-day refund of the tenant's
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deposit, we feel, would be much more reascnable.
No. 6.6 —- : - -

DARRELL McGRAW: (Interpesing)
When you say "reasonable,”™ dces that -- can I
translate that tc be an acceptable 60 days?

KATHRYN MADDOX: Yes.

DARRELL McGRAW: All right.

MR, RODD: I'm sorry, the number
you had Just stated?

EATHRYN MADDOW: 60 days instead
cf 20 davs.

MR. RODD: I'm sorry. You were

moving on.

KATHRYN MADDOX: The next che is

6.6
MR. RODD: Your number is.
KATHRYN MADDOX: 6.6, The normal
wear and tear, it says, for the tenant -- normal

wear and tear is not to be included when you give

the reimbursement -- their deposit.. Many times this

regquires us videotaping or taking pictures when the
tenant moves in and alsc taking pictures when the
tenant moves ocut, because there could be a

difference of opinicn on this. We have checklists
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that they can itemize. We ltemize things. Like, if

new carpet is put in, then when the tenant moves
cut, i1f the carpet is very badly damaged, that's
really not normal wear and tear at the end of one
vyear. So, it needs to have a definition of what is
normal wear and tear.

The next one under "Eviction and Termination,”
again we feel that the 30-day process for giving a
written notice -- if the tenant has not paid their
rent, you can now go to magistrate court within ten
days and file, if they have not paid their rent; and
we feel that that should still remain, that the
landlord should be able to go after a period of ten
davs. Because 1t's going te take more than 3230 days
to -- in order to get a process and in order to
sometimes even get an appointment, because the
tenant can postpone the hearing. If the magistrate
sets up the hearing date ten working days -- now, if
vou have a holiday, that's excluded. Weekends are
excluded. S0, that's ten working days which
sometimes can amount to 20 days before yvou can get a
hearing. Then the tenant can peostpone that —--
sometimes one, two times. You can already be into

60 days before you can even get a hearing, a legal
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hearing con an eviction notice. S0, we feel that the
230-day notice is too long a time if they fail to pay
their rent.

Again, as we get into utilities, this kind of
ties in together, but some of the tenants and
elderly people can receive assistance when they
aren't able to pay utilities; and sometimes i1If they
aren't able to pay their rent, they can get an
assistance for, like, for one month's rent. But
many times this extends the periocd of time also for
an exXtra 60 days before yvou can have court
proceedings, because vou have to sign a paper after
they get a little slip that says they -- that the
landlord will refuse to evict them for another 30
days 1If they get assistance, And so, sometimes that
can drag out to be three months.

Under utilities -—-

MR. RODD: (Interpesing} Do vou
have a number that vou're referring to?

KATHRYN MADDOX: For the
eviction?

MR. RODD: For what you're about
to speak about,

RKATHEREYN MADDOX: Okay, we feel
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that after ten days, that they have --

MR. RODD: {Interposing) No. I
meant the number of the regulation. I thought vyou

were changing to another regulation.

RATHRYR MADDOX: All right, This

is 7.2, was the --

MR. RODD: (Interposing)} Thank

you.

KATHRYN MADDOX: {Continuing) --

summary payment as to the 30-day notice.

MR. RODD: And it's helpful for

the record --

EATHRYN MADDOX: {Interposing) Okavy.

MR. RODD: {Continuing) -- if vyou
identify it by number, 1If you can, the --

KATHRYN MADDOX: {Interposing) All
right.

MR. RODD: {Continuing) --
regulation that you're commenting on, if it's easy.

KATHRYN MADDOX: And alsoc 7.3
then, which says the judicial evicticon procedure
only, a court procedure, Mr. McCorkle, I think, made
mention also of this, that there -- that vou should

not have to go to court each time you are going to
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evict a tenant, and this is what this regulation
states, 7.3.

Under the next heading of "Utilities,"
142-26-8, 1f the -- again, tc refer, if the tenant
then -- if the landlord is paying utilities, we do
not feel that the landlord should continuwe to have
to pay utilities when a tenant has not paid their
rent. Again, 1f it is a hardship case, the tenant
can go to different agencies, several different
agencies and receive assistance In paying
utilities. But if the landlord is signed up to pay
the utilities, then the landlord, according to this,
would have to continue paving the utilities, even
when a tenant for three months or more hasn't paid
rent. Sa, that can be very, very expensive, because
usually vou're going to have a big damage bill
besides that.

DARRELL McGRAW: I have a guestion
about that kind ¢f a scenarioc. If, if vou had a
circumstance where a tenant 4did not pay, for
example, gas in the wintertime -—-

KATHRYN MADDOX: {Interposing)
Yes,

DARRELL McGRAW: {Continuing) —-
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and the landlord were to not pay the gas, and the
gas would be turned off, how would yvyou see who is
responsible for the ensuling damage to the property
that might cccur as a consequence of freezing or
whatever, Who, who would yvou sue as responsible for
that?

KATHRYN MADDOX: Well, I think the
tenant would be responsible, but in 99 percent of
the cases the tenant has no income whatscever when
this happens. I think there is also a regulation
that states that the utility company is not allowed
to fturn off a tenant's utility in the severe winter
months.

DARRELL McGRAW: I see.

KATHRYN MADDOX: However, if the
landlord is payvying the utilities, there’s no such
provision; the landlord has to continue pay it. So,
they're just going to be cuit the money. If the
utillity would be shut off, the tenant would, more
than likely, not have the money to pay for any of
the damages.

DARRELL McGRAW: I see. Thank
you.,

KATHRYN MADDOX: Sc, we've all
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concluded that we shouldn't be paving utilitis. We
should have it signed so that the tenants are paving
the utilities,

DARRELL McGRAW: Thank vyou.

EATHRYN MADDOX: That's the best
solution to that, we feel.

Again, we are very interested in maintaining
our properiy and keeping it up, and we want tc work
caoperatively in every way, but we feel strongly
that there should be some provision in here for
tenant's responsiblilities In a landlord-tenant .
agreement. Thank you.

MR. ROCODD: May I ask you one
guestion to clarifvy one of vour remarks?

KEATHRYN MADDOX: Uh-huh.

MR. RODD: It's entirely possible
that vou may say, "I don't think I can comment on
that,” and I can accept that response as well, I
assure you. But on the guestion of security
deposits, and I address this because you said you
were president of the Landlords Association, so
presumably vou're familiar with the position cof some
landlords, is there a suggestion that vyour

assoclilation or vou would make which would accomplish
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the result that tenants would reflect -- somehow
accomplish the benefit cf having their money held
and set aside, losing value in the deposit form,
octher than the idea of an interest-bearing account;
and secondly, isn't it true in your standing that
many states do reguire, and landlords live with your
reguirement, of returning deposits to tenants with
interest? Can vou -- do vou have any comments on
that?

KATHRYN MADDOX: I know that when
I talk to the bank for any business, that the bank
had a regulation that they do not pay interest on a
business account. And so, therefore, unless the
banks have changed that ruling, the banks will not
pay interest on a business account, We do have
separate accounts to keep the deposits in, but
thev're noninterest-bearing accounts.

S0, I think that's the solution; that we would
make that a, just make that a provision that it
would be deposited in a noninterest-bearing account
and would be reimbursed to the tenant after the
damages have been deducted cor any rent that had not
been paid.

MR. RODD: Doesn't it seem unfair
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that the person is losing the benefit of that money
over that periocd of time that it sits in that
account?

KATHRYN MADDOX: I can't speak for
everycocne, but I think many times a deposit,
particularly when you're dealing with low-income
families, might be $20 for the deposit. Now, would
you —— 1f yvouwu had, again, a hundred accounts and
you're figuring cut interest on 520 for a year's
interest then -- you know, think of the time that

that's taking,

I don't think that it usually matters. I
haven't had a single tenant to ever complain about
the deposit losing -- that low amount of deposit
losing interest. Never had a complaint. I don't
know if anvone else ever has or not..

MR. RQDD: Thank vou very much,
Mrs., Maddox.
KATHRYN MADDOX: Thank you.

MR. RODD: The next perscn we have

|lsigned up is Zo0l ~-- I apcelogize —-- Maggied?

ZOL MAGGIED: Maggied.
MRE. ERQDD: Maggied?

ZOL MAGGIED: Yes, sir.
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My name is Zol Maggied. I live in Charleston.
I'm a landlord. I'm the immediate past-president of
the West Virginia Landlords Assoclation, the same
association that Katie Maddox is now president of.

Because of time interest and because guite a
few of our people have already spoken, I must say
that I would rather not comment on item for item but
mavybe make a few general comments.

In the matter of deposits, deposits are
designed not to keep extra money from the tenant but
designed to encourage the tenant to take care of the
property, and also to give proper notice of leaving,
and to follow certain procedures in that regard.
I've found that by having a substantial deposit, it
makes a tremendous difference in the condition that
the apartment is left in and kept in.

And as far as the interest-bearing aspect of
it, I agree with Ratie Maddox. The bookkeeping
would be tremendous, and it would be a tremendous
problem to do this.

Utility costs, a comment was made alsoc by
another speaker. The utility cost probably should
e paid for by the tenant. In some of the oider

buildings which provide very reasoconable and good
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housing, it's virtually impossible to do that, and
that's the reason that utilities are always paid for
by landlords.

The hue and cry in Charleston, as I understand
in most of the country, has been for vears that
there's a necessity and a great desire by public
officials for reasconable housing at reasconable costs
for people who do not have high incomes, and that's
part of what we provide, And I think it's time that
the legislators and the lawmakers stop tilting the
laws towards the tenant. I think it's time that the
landlords' rights are protected, also. And if vou
have any doubts as to this, talk to anybody about
procedures for evicting tenants who do not pay, talk
about procedures for evicting tenanits who do not
obey the law, and thenlyou will find that this thing
is way off-balance.

I apologize for not staving with your numbers
here, but I feel very strongly in this regard.

MR, RODD: That's perfectly all
right.

ZOL MAGGIED: And I think it's
something that should he considered by the

lawmakers, by the legislature, by all people
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concerned.

And if -- you must remember this, too: That
when we are burdened with extra costs, there's only
one way we can survive, and that's to pass it on.
We're just like the clothlng store whose suit cost

them a given number of dollars, and then it's raised

by the manufacturer 20 percent later. Thevy pass it
onn to the customer. And that's the only way the
landlord survives. And I hope vou will keep this in
mind. Thank vou. . : - _

MR. RODD: Thank you very much.

The next person signed is Roy Stricklen.

RCY STRICKLEN: Tom, my comments
will be made in writing.

MR. RODD: Thank you,
Mr. Stricklen.

For anvbody who's just come in, at the
beginning of the hearing in response to an inguiry I
indicated that we would keep the record open for 24
hours, and I will say until the close of business
tomorrow at the Attorney General's office, either at
the main capitel or preferably at 812 Quarrier
Street, for written submissions.

The next perscon signed up is a Brvyan EKett from
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Ford Credit.

BRYAN KETT: Hello. I am Brvyan
Kett,. I am with Ford Credit, and I am here to
address the Series 24, "Legislative Rule Pertaining
To The Prevention Of Unfalr Or Deceptive"
practice -- "Deceptive Acts" and "Practices In
Security Interests and Repossession Practices."”

As the largest automotive finance company in
the world, with over 77 billion dcollars in
recelvables, Ford Motor Credit Company supports
efforts to promote fair and consistent treatment of
all customers.

To the extent the proposed rule promotes such
treatment, Ford Mctor is supportive; however, we
must exXpress our deep concern over and opposition to
provisions which would place unreasonable burdens
upon the automotive finance Iindustry and ultimately
work against the best interest of the consumers of
West Virginia.

Although Ford Credit is —-- let's see, although
it is Ford Credit's policy to accommodate cur
customers to the greatest extent possible,
unfortunately repossessions do occur. Proposed

Rules 8.2.7 and 8.4.3 are opposed by Ford Credit for
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the following reasons:

3.2.7 reguires the creditor to possess
knowledge that is generally unavailable, The rulse
provides that it shall be unfair and deceptive acts
or practice deliberately {sic) -- to deliberately
selze property from a locatlicon that causes undue
hardship to the consumer.

Most vehicle repossessions cause some degree of
hardship, but how will a crediter ever know whether
a recovery place and time will constitute an undue
hardship? Ford Credit would make subject to the
burden -- would be made subject to the burden of
countless claims and litigation, alleging that Ford
Credit knows or should have known that the
repossession would cause an undue hardship. We
believe this rule is tantamount ta the repeal cof the
statutory right to repossess collateral, The cost
of which would be borne to the West Virginia
consumers who pay is great.

Rule 2.4.3 places burdens on creditors which
will ingrease the cost ¢f and decrease the
availability of credit in West Virginia. The rule
reguires that a rapossessed vehicle be scld at

retail or that the creditor -- or that the customer
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be given credit for retail market value. This rule
appears to be based on two false prenmises. First,
creditors will always be able ta collect
deficiencies from defaulted customers and, hence,
have no incentive to maximize the sale price of
repossessed vehicles. Second, a retall sale will
result In ¢greater proceeds applies to the -- apply
to the account than a wholesale -~ than a wholesale
sale.

Unfortunately, such premises are flawed for the
foellowing reasons: One, the creditor must get the
highest sale price reascnably {(sic} for repossesed
vehicles, The rule assumes the creditor can simply
force the defaulting customer into pavying the
difference between the outstanding balance and the
proceeds of the sale. In fact, repossessions occur
precisely because the consumer is unwilling or
unable to pay.

The creditors must, therefore, assume the
additioconal amounts will nhot bhe collected and seek to
obtain the highest sales price reasonable to, to
minimize the potential losses, For example, Ford
Credit experiences an average deficiency of over 31

hundred dollars after the sale of a repossessed
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vehicle, Less than one-third of this deficilency is
recovered from post-repossession collection
actlivities. Once again, it is critical that we
maximize the sale price of a repossessed vehicle to
reduce our bottom-line losses.

Number two, wholesale automotive auctions open
to dealers obtain the highest prices at the least
cost, The autonmotive aucticons used by Ford Credit
in selling recovered vehicles are scphisticated,
state—-of-the—-art, multi-million-dollar facilities
complete with marketing departments, cleaning and
repalir facililities. It is not uncommon to have over
1500 dealers in attending and participating at these
auctions. Every aspect of the process is designed
and monitored by vehicle remarketing specialists to
guickly and efficiently obtain the highest price for
those consumers' account.

Three, forcing creditors to open retail ocutlets
and/or give retail prices will increase the cost
and/or reduce the availability of credit to
consumers Iin West Virginia. Proposed Rule 3.4.3
wonld increase the cost associated with
repossessions to creditors such as Ford Credit. In

response, creditors, in order to maintain acceptable
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profit margins, will either have t¢ raise the cost
of ¢credit to the customers or tighten credit
policies, Marginal and high-risk customers will be
rejected in an effort toc reduce the number and cost
of repossessions,

Number four, the proposed rule is contrary to
current West Virginia law. The legislature has
established the standard for rules for repossessed
goods as commercially reasconable, West Virginia Code
46-9~-504(3). The standard for this application to
Wwholesale automotive auctions has long been accepted .
in jurisdictions throughout the country.

Five, the federal government has concluded that
the wholesale automotive auctions are advantageous
to consuners, As a part of the investigation of
creditor practices which led to the adopticn of the
credit practices rules, the FTC considered requiring
repossessed vehicles to be disposed at retail. The
FTC's conclusions match what common sense would S
dictate: After deducting the reasonable expenses of
the retail sale, the debtor's account would not be
credited the amount greater than the resulting (sic)
from the wholesale sale.,

They further cconcluded that this provision
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would impose costs and would raise the cost and
reduce the availability of credit in excess of
offsetting benefits. Its conclusion was based on
the examinaticon of the incentive of c¢creditors to
maximize the sale price and the fact that the
wholesale retail price difference is due primarily
to the cost of running retall outlets.

We view this rule as nothing more than an
attempt to incregase the creditor cost on defaulting
accounts which will only hurt gococd-paving
customers. Thank vyou.

MR. RODD: Thank yvou very much,
Mr. Kett.

I had - I apcologize for conversing a little
bit while you were talking there, but I had seen
some of vour comments in writing, as well as I was

pretty familiar with them. So, I figured -- and I

| apprecliate that.

BRYAN KETT: I have a copy, if vyou
would want one.

MR. RODD: Yes. If vou, 1f vou
have -- well, we received -- already received your
comments in writing.

MR. KETT: Okay.
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MR. RODD: Just a second.

The next person signed up is Joe Doughton

from --
JOE DOUGHTON: (Interposing)
Mr. Eett has explained our position. Thank vyou.
MR. RODD: Thank vou,
Mr. Doughton.
The next person signed up is Alonzo Johnson.
ATLONZO JOHNSON: I am Algonzo
Johnson from Monongalia County. I have a small
moebile home park in that county. Several things
concern me in these regulations I'd l1ike to talk to
vou about, and I thank vou for allowing me to do
this.

When I started my park several yvears ago when I
was a much vounger man, I would have probably lost
it if these rules had been In effect, because I was
able then to rent some of my lots to mobile home
salespeople, keeping them available for their sales,
which allowed me to make my payments much earlier
than I would have been able to otherwise.

Item No. 3.4 on Page 3 of the mobile home
regulations you have would exclude the possibility

of doing this. Item 2.5 seems a little unfair to
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me, but I guess we are unfalir in some things, that-
vyou can't rent to the highest bidder for a lot that
excludes one person offering more for a lot than
someone else if there's only cone lot available.

Item No. 4.2 reguliring a cne-year lease unless
the tenant reqguests in writing a shorter period of
time would exclude many of the practices I now use,
it appears to me.

One 1is you could not prorate the first month's
rent, because you'd have to have a vyear's lease, the
payments being monthly, covering this statement in
the rule,

MR. RODD: I'm sorry, I'm not
following you.

ALONZO JOHNSON: Okavy. Item 4.2
says, one, that -- each rental agreement must be for
no less than one vyear. So, it's got to be a
cne-year. . 8590, it ceould be more than one vear; it
could be one year and ten days or ohe vear and 20
days, the first one; and one year after that. I
assume it says one-year lease and the payments be
monthly,

If it's a one-year lease and the payments being

monthly, then I would not be able tc get my rents
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all coming due the first of each month, which I do.

I prorate the second month of rental sc all payments
will come due on the first of the month. This savs

all pavyments would be monthly payments,.

MR. RODD: So, it's not clear
that, that under the circumstances you're
describing, partial payments could be made?

ALONZO JOHNSON: It's says they do
not. It says montly, equal monthly installments,
all rent must be in egual monthly installiments.

MR, RODD: I understand. There's
no exception for the circumstance where you prorate.

ALONZO JOHNSON: Prorate or where
I want my ——- all leases to expire on June 30th, if I
would want that to happen; and I could see where
pecople, because of administrative costs, would want
them all to come due at a particular time.

MR. RODD: Okavy. I understand
you. Thank you.

ALONZO JOHNSON: Okay. I'm sorry
I wasn't clear.

MR. RODD: No, no. Please
proceed,

ALONZO JOHNESON: Item 5.3.1,
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although I don't now have nonmetered utilities, when
I started the park I did have nonmetered utilities:
and everyone paid the same amount of rent, and the
charge was included in the rent, I don't know
whether it was listed as separate or not, But this
tends to say that you have to charge evervone for
utilities according to how much they use. It
appears to me to say that.

Since you are not metering -- when you -- small
parks are not metered, you Just pay your water. Get
one water meter, and everyvone has paild for the water
in their rent. This would exclude that practice. -
It appears to.

I have trouble reading these things sometimes.

Ttem 6.2 excludes rule changes during the terms
of the rental agreement. Item 6.2 with Item 9.1, I
read 9.1 to give a perpetual lease to anyone that
does not break a rule in the park, the mobile home
community, whatever we call it here. It appears to
include those forever. I'11 get back to Item 9.1
again when I get over to that. If Item 9.1 was
changed, that would take care of my problems with
6.2.

And I would like to see Item 5, the one I just
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talked about a moment ago, to allow monthly leases
instead cof Jjust annual leases, which I do now
monthly lease,

MR, RODD: That 1s at this time
vour practlice is toe say that yvou can terminate a
lease anvytime -- - - -

ALONZO JOHNEON: {Interposing)
Either party. Either party can terminate the lesase
cn a 230-day notice.

MR. RODD: Period.

ALONZO JOHNSON: Period.

MR. RODD: Anybody who rents from
vyou, that's what they --

ALONZO JOHNSON: {Interposing)
Sign, and that's what they renew.

MR. RODD: You don't cocffer thenm
any other option?

ALONZO JOHERSON: No.

MR, RODD: Okay.

ALONZO JOHNSON: And I've had no
problenm with that in vears.

Item 7.2 and 7.3, I think all of the items in 7

refer to the age of a factorv-built home. You can

exclude solely or in part on the basis of,
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I am sure many of my tenants would take me to
court when I terminate their lease and say it was in
part on the basis of, based on. If I would require
them to paint the home and they refused to paint the
home —- "Why does it need painted?"”

"Because of its age, it needs paint."

S0, anything dealing with the age of the hone
you cannot use to exclude someone frem the home —-
from the park.

Item 7.8 appears to allow tenants to place a
mobile home "For Sale”™ sign anywhere in their lotf.
Mobile homes have to be moved in and out, and I at
least allow to re- -- keep a right to move anvthing
so I can move a home in cor out, because you have to
pass one —-- or cross over one lot sometimes to get
inte another one. But Item 7.8 says "or con the site
on which the mobile home is located.™ I'm sure
people will interpret that anvwhere they want to put
cne.

Item 9.1 really bothers me. "Tt shall be an
unfair and deceptive act or practice to refuse to
renew the tenancy of a resident of a mobile home
park, except upon the following grounds." {sic)

It lists three grouhds. That's for renewing, So,
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we'lre giving a one-year lease; we cannoct terminate
the agreement at the end of that unless one of these
three things occur.,.

I recently Jjust put in some extra spaces on
land that I, guote, held -- or felt was too valuable
for mobile homes, but I knew I could change it in
five years if I wanted to put something else of
higher value in on the land,. The way I read 9.1, if
these people pay their rent, don't break any of the
terms of the rental agreement, material terms of the
rental agreement, they can stay there forever,
unless I change the whole community, change the use
of the whole community. I just can't change the use
of part of it. -~

Item 10.3, if I wanted . toc put in a pool, pave
roads, dces Item 10.3 exclude me from having a
charge for doling that? It appears to to nme.

Timing on these rules bother me. I just
recently had to pay an attorney over $500 to getl a
lease written that met the conditions, he said,
after talking with him, of the West Virginia new law
concerning mobile home parks. With this, I will
have to get a new lease and have everycne sign a new

lease., I wish the two had been done at the same
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time, because this -- these regulations will reguire
me to have everyone sign a new lease and have a new
lease written.

I have two guestions I'd like to know. When
will these rules be final, and when will they be

effective?

MR. ROCDD: The rules will not be
effective until and unless they are approved by the
legislature of the State of West Virginia.

ALONZOC JOHNSON: So, the answer is
the next legislative session?

MR. RODD: I believe that's a
pretty safe answer.

ALONZO JOHNSON: Thank vyou.

MR. RODD: Thank you very much,
Mr, Johnson.

Tom Winner.

TOM WINNER: Counsel will give our
remarks.

MR. RODD: Okavy.

DEBBIE SINK: Debbie Sink, I
sighed 1in.

MR. RODD: You're the next perscon

that signed up.
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MR. ROQDD: Thank you.

DEBRBIE SINK: My name is Debbie
Sink, and I'm here with Tom Winner on behalf of the
West Virginia Bankers Association which represents
the banks and their parent companies in the state of
West Virginia, and we would like to just give some
very general oral comments on Series 24, the
repossession regulations.

We've previously subnmitted fairly detailed
written comments, and I will not take the time to go
through each of those, but the concepts we would
like to relay this morning are —-- relate to our
serious concern with that proposed series. We
believe that thev would have, if promulgated, an
adverse impact on consumer credit or -- and/or the
cost of that credit, both availability and cost.

The reason we say that is that these proposed rules
will discourage banks from lending to a marginal
borrower or one where there may be the likelihood of
a need to repossess, The cost that the proposed
rules would impose upon repossessions, or the
limitations on repossessions, would lead to this

result.
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The regulations alsoc would tend to eliminate
flexibility and work-out room, if vyou will,
negotiation room, between a creditor and a borrower
becanse of some of the limitations imposed on
creditors within those rules.

Another serious concern we have is the several
provisions that are 1n direct conflict with the
Uniform Commercial Ccde, and we have enumerated
those and given references in our written comments.
The reason for concern there is multifold, but one
point I want to make that hasn't been made, I don't
believe, by the other commenters is that the Uniform
Commercial Code has extreme value because it is just
that: uniform. And it permits interstate commerce,
interstate transactions, because of its uniformity.

We are concerned that any attempt, attempt to
alter that could not only have an adverse effect
with respect to what's available to consumers within
the state but alsc from without the state, because
it will be more costly for those out of state who
would perhaps make credit offerings or offerings of
goods to ctonsumers in West Virginia. It will be
more costly for them to do business in this state.

Alsc, there's some concern, I guess, about
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enforcecability, given that the proposed rule is a
rule as opposed to a statute, and there could be
litigation in an effort to establish which prevails
in the consumer context.

We also made the point in the written comments
and would like to reiterate here that portions of
the rule which are not in conflict with the UCC are,
we believe, duplicative; and we have the same
concern that was expressed at the outset this
morning about piling oh when there is very adeguate
coverage on some of the gareas addressed in the
rules, bhoth within the West Virginia Consumer Credit
Protectlion Act, other areas of West Virginia, and
federal law; and, again, we pointed out some
specifics in that regard in our written comments.

In short, the concern we have 1is very high with
these proposed rules, and details are set forth in
the written comment, And we thank you for this
opportunity and appreciate vour consideration of our
comments,

MR. ROCDD: Qkav. May I ask you
one -~ it's simply a clarification o¢f scmething vyou
said, and I understand . that you may not be able ta

respond to this, but vou said something about
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DEBBIE SINK: Yes, sir. I could
give you one example just off the top of my head.
There's -— I believe in the proposed rule there's a
provision that a creditor shall not make a, quote,
"false threat," I belleve is the language. to
repossess, If the creditor did that, that would be
an unfalr or deceptive practice.

T think in the written commenits we pointed out
that it would be impossible to know what was false.
I mean, perhaps it was a genulne indication that
repossession was imminent, but perhaps something
could be worked out., If the creditor d4id not follow
through, could it then be construed as a false
threat? That's one example that occurs to me,
That's a very, a very vague standard; and it might
reguire creditors to establish a policy that if they
ever mention the likelihood of repossession, they
must follow through or else they would in fact be
guilty of an unfair practice.

That's one example that occurs to me, but
that's the type of thing that I think could impede
flexibility or work-out opportunities.

Thank vou very much,.
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MR. RODD: Ckay, thank you.
The next person signed is Bonnie Harocld,
Bonnie Harocld.
The next person signed is ., D. McClure,

Charleston.

S. D. McCLURE: Thank vyou. My
name lis _Steve McClure, I'm with 014 Colony
Management Services. We manage over 450 rental
properties, that's residential and commercial. And
I'm very concerned abouft this whole proposition here
of Rule 26 -~ or Series 26 that is totally one-sided
towards the, towards the tenant.

A couple of guestions. I'm not going to go
into all of the details, but I would like to Iinvite
the author of this to come to my office and spend a
day or two or three and see how we have to live

fighting this kind of stuff.

One guestion. It says ——- on the -- I don't
know what this sheet is called. It's a rule
entitled: "Explanation of Overall Economic
Impact." It says here that it will promote private

adjudication of consumer issues, reducing the burden
on state regulations; and right in it it says the

only way you can evict anybody is to go to court.
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It's kind of contradictory.

Anyway, toc me it reads like a Japanese
Instruction book before you translate inte English.
I*d like tc invite the author to come and spend a
day with me. Thank vou,

MR. RODD: Thank vou.

The next speaker is a J. D. Stricklen.

J., D, STRICKLEN: Thank you. My
name is J. . Stricklen with Stricklen Properties.
Our offices are in South Charleston. We operate —-
own and operate a few hundred units throughout the
Kanawha Vallevy.

And the comments I want to make today is, first
of all, the -- some of the things I'm in agreement
with. I can see where some of it is a little bit
one-sided, but I don't think anybody should have to
live in anvthing that's inhabitable cr substandard.

To get specific with what my concerns are,
first of all -- of course, I'm speaking ocn the
tenant-landlord Series 26, The first item would be
3.5 where "Fall within a reasconable time after
receipt of notice from the tenant to make repalirs”
when you've been notified that something is not fit

or habitable. The only congern I would have would
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be that if in fact the problem was created by a
tenant, such as somecone spoke to earlier where there
had been a domestic squabble and the door got busted .
down or a thermostat got knocked off the wall. I
think there should be some special consideration to
tenant responsibility due to thelr negligence.

The next thing would be 3.8, which deals with
reimbursement for repalirs within a reasonable time.
A little bit of gray area there. What is
reasonable? If on Sunday afternocon my air
conditioner goes off at my house, my wife thinks a
reasonable repair could mean within a half an hour,
which I don't personally think is reascnable,

You know, I try to —- when we deal with
tenants, we try to put the shoe on the other foot.
And, you know, if something happened to my house on
Sunday, I'm going to tend to wait until Monday to
fix it, and I think that's reasconable as opposed to
tryvying to track down a technician at double-time
pavy. So, I think that could be a little gray., and

there could be some misinterpretation of what a

reasonable time would be, and I would hope that that ..

would be addressed.

Moving to Secticn 4 on "Notices and Demands, ™ I
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really don't have any problem with what yvyou've -
written other than I'd like for it toc be bilateral.
I'd 1ike for the tenants to be involved with that,
For instance, on 4.2, "Fail or refuse to accept” --
or backing up, it says "It shall be unfalir and
deceptive act or practice for a landlord to,"

4.2, "Fail or refuse to accept any notice sent to
any address to which customarily sent."

To make a long story short, I don't have a
problem accepting notices; I Jjust wish that the
tenants would accept Certified Mail. I'd like to
see that be a 1ittle bit more bilateral to make it
more fair,

Getting to the section that deals with the
interest-bearing deposits, security deposits would
be first mentioned In Secticn 5.2.2 and also in
Section 6.3, Well, what I want to point out to you
is that I was over at One Valley Bank earlier this
morning. I noticed that on a one-year C.D. the
interest rate is now 3.75,. Let's call it 4 percent.

If you've got a $200 security deposit on a
tenant, 4 percent, you're talking about $8 a vear.
In order to process that back to the Ttenant, our

cost made be $§20 to process $8. Sc, what we do is,
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like in any business, when yvou have an increase in
the cost ¢f business, yvyou generally pass it on to
the tenant. So, in order for the tenant tc get the
benefit of an $8 interest payment on their deposit,
thevy're probably going to have their rent increased
to reflect a $20 increase in doing business.

T know it sort of seems like the money is Just
sitting there, but that's, that's the things that

you've got to take into consideration, is what the

Jcost of docing some of these things would be.

Moving on down to the matter of security
deposits in 6.4 and 6.5 on the 20-day period, as
octher landlords, I have a problem with the 20 davs.
But there's an incentive for me as a businessman and
a landlord to even process securlity deposits much
more guickly than 20 days. We —-- because of the
word mouth, vou know, the way yvou conduct yourself
helps vou in future busliness relationships and
referrals from past tenants.

However, the problem is, vou know, we like to
refund deposits within two days of when the people
move out. Sometimes you can do that and sometimes
vyou can't. There are al- —-—- there can be

exXxtenuating circumstances where it could take up to
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60 davs. The most, the most prevalent problem is,
is getting the final utilities paid. You know,
under the Public Service Commission regulations, the
property owner can be held responsible for the final
garbage bill ¢r the final sewer bill; and you might
think that, "Well, that ccould be an 8 or 5§20 item,
but by the time -- if that gets slipped past and
they actually put a lien on vour property and you
get that put on your perscnal credit report, and
then it maybe will cost you as much as $100 to get
that cleared up. So, it's important to always have
those ¢leared up when tenants leave, and sometimes
yvyou Jjust can't do that within 20 days.

What I tell people is when I get notlce that
they're going to move, I say, "Please get me those
paid receipts."” Sometimes they don't listen,
Sometimes they are moving out of state, When people
are moving, it's a busy tinme. It's very Iimportant
that we have enough time to get these utilities
accounts taken care of when people leave,

The Section 7 which deals with the termination
of _leases, just generally -- scomecone made the
comment earlier that they thought that West Virginia

had a guick eviction process, which I disagree
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with —- and I would, I would say that I think that
probably what's on the books now is fair; and I
think that anything that would be more stringent as
reflected in Section 7 would not be fair to the
iandlords,

And the last item I'd like fto make a comment on
would be Section 9.1 which has to do with entering
the tenant's unit. And really the only problem that
I have with that -~ we don't make pericdic
inspections or anvthing of that nature. We re- --~
1t's mostly through where you reserve a right ta
enter. at reasonable times for purposes of repairs or
showing the unit to prospective tenants. And at the
end of that it says that you can, you can enter if
it's aunthorized in writing; and 1if vou stop it
there, I don’'t have any problem with it. But it
goes on to say that "other than in a form
provision,"” which is what a lease is. And I'd like
for that to be struck, from -- the end of Section
9.1, in order for us to be able to put that in the
lease as opposed to have to get an individual
authorization from every tenant,.

I might also say that's all of my comments, and

I'm glad that the Attorney General has decided to
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spend his valuable time here this morning. I'm
quite impressed that vou stayved to hear our
comments. Thank you very much.
DARRELL McGRAW: Thank vyou,.
ME. RODD: Thanks wvery much.

The next perscn signed up is David Yoder.

DAVID YODER: Director Rodd, Judge
McGraw, thank vou for taking the time to hear us
tecdavy.

I am David Yoder from Morgantown. My address
is 1225 Pineview Drive,. I'm here representing the
Home Builders Association of West Virginia, and I'm
also president of the Apartment and Rental Heousing
Asscciation of West Virginia. I'™m president of
Allegheny Development Corporation, which operates
and ownszs several hundred -- at least 300 units of
various tvyvpes, whether they are residential housing,
single-family, two-family, four-family, and
multiple-housing structures, as well as commercial
units.

I'd like to state that I have been involved in
housing issues for about 30 yvears. I have warked
since that time with at least four university

administrations in Morgantown, with President
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Harlow, President Budlig, President Gee, and also
President Bucklew,

In all cur endeavors, whether they are in the
corporate structure or with the associaticns in the
housing industry which I represent, we promote safe,
decent, and affordable housing. In fact, vou might
recognize the fact that when we. can provide good
housing, that means more jecbs for our industiry.

When we can eliminate housing that is not fit
and habitable, we, we find that that's good for the
housing construction. Sa, we support good housing.
We support fair and just dealings with our housing
cansumers, as well.

And I could relate some horror stories. I will
have a prepared text for .you, as well. I recall
that in times past we have gotten into situations
where we've had tenants that were a little less than
responsibvle in our corporate affairs, and we had
tenants' associations deal with us, and alwavs in a
good relationship. Welre very proud of our
reputation in Morgantown.

We have had one instance where a family had
rented a new duplex. They were the first tenants in

this duplex. It was a 3-bedroom unit, and they had
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a Tamily with several children, and they couldn't
pay their rent. S0 the, the tenants' assocciation
intervened and said, "Well, would you let us hold a
check until the end ©of the tenancy, and then vou'll
be sure to get vour money? And after the tenancy,
then we will deliver to vou the check, after we
inspect the apartment, because these tenants believe
that yvyou may not be fair, vou may not want to return
all of thelr security deposit. So, after we
inspected the unit," the association said, "we will
assure you payment.”

That check was around 52,000, And after they
vacated the apartment -- the unit in about one
vyear -- I think the tenancy was for one vear —-- we
inspected the unit and found that the little kig
cars and what have you had raced around the hallwavs
and virtually destroyed the decor of the unit,

So, that's why the c¢ost of repairing the unit
was c¢onsliderably more than the check that was to
come to us.

These tenants moved on to an out-cf-state
location; and at the time when we cashed the check,
we found, after a couple of weeks, that pavment had

bean stopped.
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S0, how do we —-- how do you propose that we go
about finding the tenants and recover our losses?
These are some of the, the experiences typical of
this one that we have had.

The issue of security deposits, in my view, is
not nearly as serious as it appears in the proposed
regulations. They are typically safe in the
landlord's hands, simply because tTo own property vou
would have some financial assets; and there are
remedies, if the securlty deposit is not repaid when
appropriate, to recover any deposit of the security
deposit.

Sc, Wwe ~- we also had a situation which was
mentioned before where the utilities become an
issue. We find that security deposits are necessary
for many reascns, whether It's for repair of damages
potentially to an apartment or whether they are for
the security of utilities which may have been
transferred back intoc the landlord's name,.

And where there's a public service district
involved, the Public Service Commission provides
that the District can attach the landlord's property
for not paving the utilities, even though it was a

fenant who had signed for the utility. I'm not sure
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that that's always the gase in a municipal utility,
but I know it's true in a public service district
which I chair.

The Board of Directors of the West Virginia
Home Builders A&Asscciation met on July 23, 1994, and
unanimously adopted an action to present testimony
here today, and the Apartment and Rental Housing
Association has likewise acted on the day befare to
authorize the providing of testimony here today.

The testimony which I have prepared that is

written is from the homecowners assoclilation, and I

|signed it as Chairman of the Subcommitftee on

Leglilslatiocon.

We find that many of the provisions ocutlined --
and I have footnoted in the prepared remarks the,
the specific section to which we refer as we provide
these commenis, I hope that you'll be just slightly
lenient, as you have been for the other speakers. I
am representing more than one entity, and I thank
you very much for your courtesy.

The assocliation, as I've indicated, likes to
promulgate good relations with landliords and
tenants, and any way that can be accomplished we

would support. We find that the reguirement under
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Section 5.2.3 and 6.3 are, in the paving of interest
on security deposit, Iis probably more cost than the
value tc the ftenant. I think vou had some figures
brought to your attention this morning regarding the
rate of interest, In fact, we Tind that many banks
will refuse to pay an interest on these small
accounts and, on the other hand, would likely charge
a fee for servicing such accounts.

And there's ancther problem where ﬁhe Social
Security numbers are regquired, and yvyou have multiple
tenants in one unit, The financial institutiocns
would likewise have a problem in how to segregate
out who 1is responslible for receiving the interest on
the money.

A "fit and habitable condition” has never been
defined by the legislature,. In vears past, in the
mid-'70s to the mid-'80s, the late Senator William
Moreland from Monongalla County frequently attempted
to amend the landlord-tenant legislation so
that "fit and hablitable condition" could be
defined. There's always controversy on whether to
cpen the landlord-tenant legislation as 1t is now
provided. -

Ancther section, 6.1, that I wish to refer to,
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I have the following comments: The prohibvition and
the regulations against c¢collecting rent In advance
or any amounts in excess of one month as a security
deposit makes it very difficult to collect for a
12-month lease In college towns where the normal
schoo]l yvear is Jess than nine meonths, In fact, some
landlords provide for payment of the first month's
rent and a security deposit with the last month's
rent in installments to ensure that at least some
rent is collected for the pericd between May and
August.

In addition, some landlords provide for a

discount for the pavment of a term, such as six

months or a year in advance. Our companies do
that. We give as much as a ten percent discount for
pavyment of the rent in adwvance. We're assured that

way that the rent will be there; and, as It've
indicated, we have not had any problem with this
with out tenants, because we're very proud of our
relations with our tenants for many vyears. In fact,
vesterday a past tenant of about 1965 called me and
wanted to see whether they couldn't stop by and savy
hello, and they have stopped by on cccasions in

years past. These are the types of things that make
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business worthwhile, when yvou can refer back to
relationships that you have developed with those
with whom vou deal,

As previously noted, the Association supports
fair dealings in all landlord-tenant contracts and
relationships. We support the refunding of security
deposits in all instances, except where legitimate
deductions are made for items of damage by & tenant
or failure to pay amounts due under the contract.

We do not believe that a time limit of 20 days
for the refund of a securlty deposit is always
reasonable, We are aware of many landlords whose
contracts, as I indicated, run on a calendar year ovr
a term peculiar to a specific location. Therefore,
when multiple tenancy is handled on a compressed
time frame, it is reasconable to assume that there
would be an undue burden on the staff of a company
or any landlord to compile the necessary data for
the return of the deposit in such a short period of
time.

We are aware that other states in sonme
instances have a time period of 30 days. I note
that others have indicated that that may not be

enough time on cccasion. But any term less than 30
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days, we believe, would be guite difficult for many
of the operators who do a gooed job and try to do a
proper accounting.

We have alwavys urged our members to make an
effort to make such refunds con an expediticus and
timely manner. And we further belleve that a
security deposit should rightfully be applied to
excessive ¢cleaning required by a tenant whose llving
habits have caused excessive wear and tear, but we
do not conhdone withholding a security deposit simply
to collect additional rent. We refer in that
instance to Section 6.4 and 6.5.

The next paragraph which I refer to applies
more to Section 3.7. We are strictly cpposed to any
rule which would allowed tenants to perform work on
property of the landiord. The proposed rules would
allow a tenant to replace a tile roof. You know, if
a tile roof happens to have a leak, that's -- that
takes some skilled craftsman o replace it.

So, there are exceptions to anything that a
tenant might undertake on a landlord's property, and
we believe that any, any work that's refundable to a
tenant should certainly be by a contractor

acceptable to the property owner.
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I have just about_concluded, Mr. Director, and
I thank vou for vour consideratiocn.

We alsoc find that the Section 5.2.3 and Section
7.1 through 7.5 have some concerns to us. Thevy
prohibit accelerations of rent payments in the event
of default or breach of a contract,. Common business
practice would permit & bank to accelerate pavment
on a note, but somehow acceleration of rent payments
is found by these proposed regulations to be
unacceptable. We also find that the section
relating to evictions and termination of tenancy is
geherally restrictive.

West Virginia law provides for a process for
eviction for wrongful occupation. We believe this
section attempts to extend the time necessary for
cbtaining possession even during unlawful
occupation. We believe this section further
reguires a landlord to provide utilities during
unlawful occcupation. We find this to be
unreasonable.

As to Section 7.5 and 8.2, we agree with the
provisions of the regulations which would prevent
denving a tenant the use ¢f utilities during any

lawful occupation, We strenuously oppose the
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reguirement that all utilities shall be furnished
during unlawful occupation. We object to any
arrangement which would reguire a landlord to
provide utilities when funds are being withheld by
tenants in a breach of a contract,.

It is quite conceivable that a group or an

association of tenants could Join and decide "We're.

all going to withhold rent for a month or two," and
there may be no alternative for the landlord but to
cut off the utilities, because he may not have the
funds whereby he could support the utilities during
such a time period.

And as to Section 9.1, we believe the
regquirement of these twelve hours advance notice to
show premises to prospective tenants or purchasers
is unreascnable when both landlord and tenant have
agreed in writing otherwise. This would deny
prospective tenants who are In town for Jjust one day
the opportunity to view a living unit where
arrangements were made -- were not made at least a
day ahead of time.

And, finally, these comments are provided in
the interest of promoting fair and reascnable

Jandlord and tenant relations and dealings. We
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believe that the proposed rules and regulations are
silent concerning landlord rights or that they
attempt to remove legitimate rights which the
lJandlord mavy already have. It must be noted that
there are no unfair and deceptive acts cited which
can he attributed to the tenant.

An example ¢f this inconsistency is the
provision that it is an unfair and deceptive act for
& landlord, guocte, toc failil or refuse toe accept any
notice, end guote. But there is no provision which
finds a tenant in violation of the same act.

It is our opinion that the adoption of these
rules will discourage the development of affordable
rental housing in West Virginia. Accordingly, these
rules will not promulgate job growth nor
landlord—-tenant relations as they are presently
proposed.

50, we urge vou to dc some rewriting, and we
stand ready and willing and anxious to participate
with you in a way to make these rules more
eguitable, Thank yvou very much.

MR. RODD: Thank you very much,
Mr. Yoder,.

The neXxt person we have on the list is Brad
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Sorrells.
BRAD SORRELLS: Thank vyou.
Mr. Rodd, Judge McGraw.

I'm here today on behalf of the Chrysler Credit
Corporaticn and Sreen Tree Financial Corporation.

Before I move tTo the rule that I'm primarily
concerned with, which is Series 24, Title 142, I
wonder if I could offer a suggestion that's occurred
tc me as I've heared (sic) -- as I've heard
landlords talk abeout the problems with the security
deposits, in not being able to put them into =&
separate account and that type of concern.

Lawyers for a long time had the same problem
with their trust accounts, and the State Bar came up
with the ICLTA system where the -- all the money
went intoc one, interest was drawn and taken off for
something of good use, It seems that would be an
appropriate use of what in individual cases would be
smaller amounts; but when amassed together across
the state, 1t would certainly be guite a sum.

Moving to Series 24, as an initial matter, both
Chrysler Credit and Green Tree believe that rules
pertaining to repossession are desirable. It's a

somawhat nebulous field, but guidance 1is desirable.
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There are, however, a few provisions within the
proposed rules that cause concern, and I'll run
through them as guickly as I can. First, 2.2, the
definition of a "Consumer transaction,” I would
maintain that that should be limited as it is by
West Virginia Code Section 46A-1-3i02, 12A-5, to
transactions that do not ex¢ceed 525,000,

Second, 3.1.1, this has been commented on
previcusly regarding the actual intent tec repossess,
I deal with a varijiety of certain secured creditors
in addition to Green Tree and Chrysler Credit. In
mosﬁ of those iInstances T've been hired to take
possession, and in virtually all of those instances
they would rather work something out than take
possession. And that rule seems to say, "Go get
it. If vou took the security interest, vou have to
go get it."

Next would be 3.2.4, "false threats to
repossess.,” Again, I'm not -- I think that's
somewhat ambigucus. I'm not sure whether it's
threatening to repossess when yvyou have no intent;
and that was already covered, so I think it must
mean scomething else, I assume that what is meant is

threatening repossession when the creditcor really is
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not a secured creditor and has no right to
repossess; and I would suggest that perhaps it would
be clearer if the provision read "threaten to
repossess property, Iincluding but not I1imited to
household goods when the creditor khows that it has
nao recoverable c¢claim of a right to do so.™

Next, 23.2.5, it's somewhat ambigucus there in
the last. two words, "of other deception.”™ Certainly
it's improper to make false threats about the use of
law enforcement, but a lot of ambiguity as to other
deceptions.

On 3.2.6, the same concern as to otherwise
misrepresent the repossesscor's identity., that that
could be construed In a lot of instances that when
vyou have a repossession agent going out to look for
a car, unless he clearly has it marked "Larry's
Repogssession Service," he's misrepresented himself
as just being a standard citizen driving down the
street. L . , .

3.2.7 causes a great deal of concern, and T
think that it's an invitation for litigation to
ensue almost every time that there's a
repossession. It is so subjective that I don't

think any ¢reditor can be charged with that
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knowledge of when seizing property from & particular
location might cause undue hardship.

T have the feeling that the intent of this
provision is to stop maliciocus conduct on the part
of creditors; and perhaps there are some creditors
who would say, "Well, this guy defaulted. I'm
really going to stick it te him." And if that's the
intent, that's a good thing.

But I would propose that language such as the
following might serve that same purpose and not put
creditors at risk of an ambiguocus section, and that
would be "Seize the property from a given location
when the gredlitor has actual knowledge that seizing
the property from that location will cause
ocbhjectively undue hardship to a consumer.” T think
that takes care of the concerns.

T next would bring vyou tc 3.2.9. That regards
repossession agents to carry a firearm. Now,
neither Green Tree hor Chrysler Credit have any
interest in hiring Wyatt Earp to go out and seize
their collateral, if they have to do that. On the
other hand, thevy don't have any control, their
actual control of whether or nct the repossession

agent is going to carry a firearm. There are
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already state laws that govern who can carry a
firearm, and when that person can carry it, and what
use that person can make of it while they have it,
Now, a c¢creditor can have it in his
contract, "Agent shall not carry any firearm”; but
if the agent does, this provision would appear to
make the creditor strictly liable for that conduct.
DARRELL McGRAW: This is a problem
that appears to me. On the one hand -- and among my
life's experiences is some eXperience Iin the
practice of what some might say repossession. on
the other hand -- all right. And Iin that experience
I know of the stresses and strains that develop in
that enterprise. And the availability -~ or the
avalillablility of weapons in those circumstances is.
always problematic.
Do you. think it's unreasonable to propose that
repossessors should not have -- should not be armed?
BRAD SORRELLS: Well, Judge, there
are a lot of situations in l1ife which are highly
stressful, I think my concern as to this section
deals with creditore who by and large, and I would
suggest almost as a universal practice, do noct go

cut and have their emplovyees do the actual
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repoessession. This is accomplished by repossession
agencies, people that are in that business.

DARRELL McGRAW: Well, they're
contractors; are they not?

BRAD SORRELLS: Yes, they are,.

DARRELL McGRAW: Yes. And would
it not be possible for the contract to include a
provision in the repossession centract that the
repossessors not be armed?

BRAD SORRELLS: It —— of course,
that would be possible; but unless scomeone from the
credit agency went out, it would be pretty hard to
enforce; and as I mentioned previocusly, I think that
gsection pretty much imposes strict liability on the
creditor.

But the thing I want to stress is there are

already laws in the state of West Virginia that deal

with this. If a creditor comes up and pulls up his
gun and says, "I want the Chevy," well, he's
brandishing, and that's a criminal cffense. He's

not supposed to do that, And I think we're
already -- I mean, the use of a firearm really
doesn't have anvthing to do with repossession.

ME. RODD: Could I just ask vou,
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since you've raised this issue -- yvou are the first
persaon that's raised the issue on a public comment
side. I would just l1ike to ask vou, would you agree
that this is an area where a person is granted the
right under the law to in a smelf-help extra-judicial
fashion confiscate or take property from another
person's possession?

BRAD SORRELLS: Only 1f there's

Ilnot a breach of the peace In doling sco.

- MR. RODD: Right. But fthey are
given that right to do that, which is kind of an
exceptional situation. And it has -- it's very
fraught with the possibillity of conflict.

BERAD SORRELLS: I won't belabor
this point.

MR. RODBD: No, I understand.

ERAD SORRELLS: This is not =a
provision that iIs particularly -- that Chrysler B}
Credit or Green Tree are particularly adamant
about, It sort of goes along the same caohcerns the
Attorney General was addressing this morning, as
regulations and rules being piled on when they may
not e needed.

MR. RODD: I understand vyour. I

ACCURATE REPOCORTING SERVICE, INC.




12

i3

14

i8

i6

17

isg

is

20

21

22

24

94

appreciate your raising it and addressing it. I
think you have nade legitimate points. Thank vou.
BRAD =CRERELLS: The final comment
on that is I'm not sure that that doesn't raise
constituticnal ¢guestions, both state and federal.
3.2.11, I'm a 1ittle concerned over the
word, "premises.," I'm not sure if that's intended

to mean residential properity as a whole ¢or the

[~

dwelling place. If T -— if -- elther wavy, of
course the creditor shouldn't itself or have an
agenit barge inte the customer's home to be
repossessing something. Cnn the ¢ther hand, if we're
talking about going ontoc that customer's property,

this makes, as it's written, makes it illegal to

walk up and politely knock on the docor and

say, "Excuse me. As you were notified, you are in
default on the vehicle in the driveway. I'm here to
to pick it up. It would be easier on evervbody and

less expensive if yvou Just gave me the keys."

I mean, this would seem to require a creditor
to wait until the vehicle is away from the home and
then seize it. But then the creditcr has tao concern
himself with the octher provisiocn I mentioned: Is

this going to cause undue hardship?
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Most consumer goods most of the time are going
to be at the home:; and that as long as there's no
breach ¢f the peace and being on private property
after you have been asked to leave -- and we also
have a specific provision in here zlsewhere that
savys that trying to repossess when vou have been
told no —-- I mean, that's sufficient. I don't think

we need to restrict legitimate and polite entry on

| the consumer's residence.,

DARRELL McCGRAW: Well, what iz =--
I should know this,. What is the process these davs
for tThe repossession of property? What's the

process? And I'm not talking about kusiness in a

lot of respects, the help -- the self-help
procedures. What is the process for repossessing of
rroperty?

BERAD SORRELLS: If it's consumer

goods, of course first there has to be a notice of
right to cure defgult. The cure periocd has to
expire, and then the property can be seized whenever

or wherever it's found as long as there’'s no bhreach

of psace, If that is not possible --
DARRELL McGRAW: {Interposing} All
right, At this point --
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ERAD ZSORERELLS: {Continuing) --
then vou need to move intoe the courtis. You simply
file a standard c¢ivil action --=

DARRELL McGRAW: Interposing)
When vou say it can e -- when you say it can be
selzed by an officer, by whon?

BRAD SOREELLES: Py the creditor or
its agent. It's when vou are still] in the self-helyp

mode ., .-

DARRELL McGRAW: Why wouldn't It
be more desirable to have a process which requires
one to deliver up the property? After all, if you
think of the common law, the procedure of
{untelligible) probably would reguire the delivery
up of the property., would it not?

BRAD SORRELLS: Well --

DARRELL McGRAW: Unless, of
course, it were {(unintelligible) or something like
this, in which instance it would ke the cause of
action called replevin, and all of those things have
to be merged of course inte a cause of a civil
action, but -- I guess really my guestion goes to --
my guestion is & philoscphical one that does not

necessgarily relate to this process today, but rather
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it goes to the issue of why don't we have a process
by which people who are in the possession of the
property of others in the instance of the failure of
finance agreements and so on and such as that, why
daon't we have a process that reguires the delivery
up toc an officer of the court the property?

ERAD SORRELLS: Eecause 1ift's oo
exXpensive to go through a formal process every time
there's a hreach of a contract which already
reguires that person to surrender the collatsral,

My next polint with regard tco entering on the
residential premises is that would reguire in the
case af all repcssessicns that process be issued,
that & c¢civil action be filed, that a summons and
camplaint be served, that a Judgment be entered,
that the credlitor then get a writ of possession,
that that be served by the sheriff,

And all of those things are very eXpensive.
You've got 870 to file the action; $20 to file the.
summons and conmplaint; vou've got ¢osts to go back
and ~-- attorney time and time of the individual to
go and get the actual Jjudgment; ancther $20¢ for
service of the writ, 411 of those costs are charged

to the losing party. £o, every time that an
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absclutely meritoricus ¢laim -- which wouldn't have
been cbjected toc by the consumer in the first place
i1f the creditor simply came up and sald, "I'm here
te get the keys."”

And he'd say, "Yeah. I knew vou were conming."

Adding on a lot of maney and a lot of tTime for
no bhenefit. And that's not to mention the fact that
vyou're taking up court time and the time of officers
going ocut and delivering writs and summonhnses when
nobody wants them,

I mean, the sheriffs of the various counties of
West Virginia have much better things toc do than
deliver papers that nobody wants, nobody needs, that
cost a lot of monevy. And certainly there are many
instances where the only way to get possession of
the property is through an actual civil action,

Even Iin those cases, once the summons and complaint
is delivered, the nmajority of them are worked out,
hever go to the actual possession.

Moving to provisicn 2.3.2, "Include a_prcovision
walving the consumer's right to persconal property
taken with a repossessed vehicle," now neither
Chrysler Credit ncor Green Tree -- and I would

suggest ne responsible crediteor would say that a
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consumer just doesn't have a right to their goods in
the car, mobile home, or whatever. But I would
suggest to you that that needs to. be somewhat
limited to a reasonable period.

As written, 1t would prohibilit language In
contracts saving, "You will be provided with a list
cf any goods that were in the vehicle; they will be
held for you for a-periocd of 'X' days.”

You Enow, there's a lot of things that are left
in cars or left in mobile homes. It's jJust
abandoned properity. Yet, as written, this would
turn the creditors into inveluntary bailees, and
they would he charged with keeping that stuff
forever. You couldn't -- s0, there needs to be a
reasonabls ftime limit on that.

Moving to 2.4.2, "Sel]l collateral at private
sale to a secured party or to a party affiliated
with the secured party.,"” now I think it's guite -- I
have a very sericus problem with that. That's in
dlrect opposition to the specific provisions of the
UCC and 46-9-504-3, which specifically provides a
secured party may buy at public sale.

MR. RODD;: I'm sorry., I thought 1t

said "private sale" in the regulation.
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BRAD SORRELLS: Yes ., It s&aid —--

MR. RQDD: {Interposing) That vou
read,

BRAD SORRELLS: Okav. Well, I

didn't read encough of the UCC.

MR. RODD: I'm Jjust Ttryving to
faollow vou. I thought that you meant -—--

BRAD SORRELLES: {Interposing)
You're, vou're right. 2.4.2 is & private sale.
46-92-504-3, "Secured partv may buy at public sale

and, if the collateral was of a type customarily
301d in a recognized market or is in a type that vaou
can subject to widelv-distributed price guotations,
the secured party may buy at a private sale.” And
both of my clients would be invelved with collateral
of exactly that nature. Both of them are published
NADA Guides as t¢ the retail -- or the value of used
mobile homes and value of used cars, which is what
voul have to own to be able to repossess.

I believe that the harm -- I think what's

trving to be stopped here Is the idea that secured

parties can abide -- it's going to be & sham
transaction, low dollars, high deficiency. That's
already covered. The UCC reguires that the entire
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dispoesition, including the method, the manner, time,
place, and terms, must be commercially reasonable.

Now, especially in light ¢f things likRe mobile
homes and cars. which are subject to huge books that
are published monthly as to what they're worth, sham
transactions can be covered by the UCC, and this is
not needed,

3.4.3, "private sale only to wholesale bidders
without deducting the retail markef value,"” that --
the retail market wvalue provision Just doesn't
work, Tt's going to end up costing consumers more.
When vou get right down to it, it's just not fair;
and if vou work out the numbers, it dcoesn't make any
sense. Anvytime something Is sold on the retail, a
significant chunk of that price is profit for the
seller for the work that goes into selling a
product, But that's not what's going on here, But
I don't want to speak much on that. I would refer
instead to the Federal Trade Commission's comments
when they considered a similar provision and
rejected ift,

There's a number of very good policy reasons
why it's bad, and I'm going to ke making a couple of

slight changes to my written comments and submitting
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them this afterncon, and that 1z attached as an
2xhibit.

3.4.5, "asell collateral at an ostensible public
sale which charges fee or depcsit for admission,”
not alil auto auctions do, bhut some do charge a fee.
It's & minor fee, It's something that they use to
offset the cost,. But we would submit the same thing
perhaps in some mobllie home auctions, although
generally those aren't sold at a public auction.

That doesn't serve any real useful purpose. I
think that perhaps what's trying toc be accomplished
here is someplace where, gquote, it's a public sale
but you've got to pay big money to get in, so nobody
can really get in, sc there are no buvers, And
that's just not a harm that's going on out there.

If you have done any work arocund these auto
auctions, they are big things, they are in
competition with each other, and the fees that
dealers pay are relatively low. And, yvou know,
dealers travel at great distance to go down to these
sales which are well-published and advertised, and
that they aren't going down there Just to loock,

They are going down to buy. S0, 1t's not a guestion

of "if" but how much they are going to buy.
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2,4.6, it's sort of the same problem. That's
saying you can't sell it._3if the seller waives
warranties. Well, when vou are se&lling a piece of
repossessed collateral, whether It's a mobile home
sy a car, vou don't know where ift's begen, you don't
know how it's heen taken c¢are of, And vou are by
and large selling it to a dealer, and the dsaler
doesn't really need that warranty. Now, he may be
regquired by state law when he later sells 1T to &
consumer to warrant that good; bhut if the sellier at
an auction has tg warrant this vehicle, there's
going %o be a charge for that. And the charge is
not for anything of value in the collateral as 1t
was repossessed from the defaulting consumer, That
charge is for fthe service that this dealer is
being -—- or the seller is being reguired to cffer by
this rule,. It doesn't protect consumers.

Ii'm almaost done here.

3.4.10 regarding seek -- 1t says yvou can't seek
attorney fees not authorized by law. I think that's
ambliguocus, I'm not sure if it means you <an't seek

attornev's fees unless they are affirmatively
authorized by law ar vou canh't seek attorney's fees

that are prohibited by law. and Just one way or the
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other 1t ought to bea made clear.

Finaily, 2.4.1i regarding "retain property in
strict foreclosure without crediting the buver's
obligation with the retail marketft value and turning
over any surplus to the consumer,” in the first
place this seegms to be In violation of 46-9-505-2
which doesn't ¢all that process strict foreclosure,
but I think it's the same thing:; and it allows
strict foreclosure so long as vyou glive the consumer
notice of 1t and he doesn't object within 30 days.

You -- but the kottom line 1is a repussessed .
piece of collateral 1s not worth to the creditor
what the retaill value is. ITt's worth to him what
the wholesale value is. aAnd there are going to be a
lot of instances where the creditor says, "You know,
it's not worth selling it and seeking a deficiency.
We'll just keep it." But with this section, 1f they
are required to give the retail market value, all of
a sudden they are going toc go, "No, we have to sell
it," and then go after that deficiency when the case
could have been closed and everybody was done. But
as it ends up, the consumer ends up with a
deficiency lawsuit against him and/or bad credit

entry with "E¥" number of dolilars owed to Creditor Z.
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Again, I thank vou, and I know I have sort of
ricked apart varicus sections in there, and it truly
is my intent that that e helpful, and I hope it
won't be taken as criticism. I know —-- I think it's
guite obvious loocking that a great deal of woerk has
gone intc this process, and I understand thati these
repossession rules are anly a part of the consumer
credit protection process going on.

DARRELL McGRAW: I take vyour
comments in the spirit of constructive
contribution. Thank wvou. And we appreciate what
vou have said, and we are particularly sensitive to
the area that you discussed,
ERAD SORRELLS: Thank you, Judge.
DARRELL McCGRAW: Thank vou. o
MR. ERODD: Thank vou,
The next person signed up is Norman Googel. -
NORMAN GOQGEL: My name 1is Norman
Googel, and I'm here on behalf of a woman named
Helen Ann Wooten. Ms. Wooten is a loving, fun
person who is alsco a renter, and this year she
formed an organization called the Renters
Association and Protective Services, and this is an

organization which is strictly volunteer and
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hopefully will provide some meaningful advacacy to
people that rent so that they understand what few
legal rights they do have and to enable them to
enforce their rights..

At this point the wrganization ocperates out of
a Helen's suitcase —-—- o0r T should say her briefcase.
I really would have preferrved Helen to he here,
because she can comment much better than me and much
more eloguently than me on Segries 26, which is what
I will address.

On the same note, I have to say that I wasn't
aware that this public hearing was coming at the =nd
of the written comment period, that I was hoping
that Helen could still present some written
comments, but I know it wouldn't he possible for her
te de it by the close of business tomorrow.

So, I would ask if the law permits it, 1f you
could extend the pericd for written comments perhaps
till maybe the close of business on Monday.

MR. RODD: I don't think I can.

NORMAN GOOGEL: Okav. In any

event, I do want to -- my comments are going to he
very genevral. I want to offer my, my support for
all of the legislative rules. I'm only going o
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coemment, however, on Series 286, I.d¢ want to say
that I, I support these rules in principle. I don't
see anvything in here which 1Is burdensome c<r that I
think would be unreascnable,

I do want t¢ say; as the Attorney General's
staff is aware, there are very few statutes that
give tenants very many rights, and I think -- but
the few rights that tenants do have are very
Iimportant, but sadly enocugh they don't get enforced.

We have one statute that reguires landlords to
provide rental housing in a fit condition when
tenants first move in and to maintain it
throughout. It's a very important right. There's
no way really to enforce it cther than a lawsuit,
and then there's ancther. statute tThat says a
landlord has to give a one -~ one rental period of
notice in advance Wefore evicting them. But that
decesn't even apply when a tenant doesn't pay the
rent.

And then yvou have a summary eviction statute
whnich not only is failr to the landlords, but this
statute in my exXperience representing tenants in 14
vyears 1s absolutely brutal. It calls for a —-- it

doesn't reguire landiords to provide any type of
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written notice of 2vents before fililing the eviction
suit, and ocften they don'ft. When the suit is filed,
the trial on the eviction case 1s five to ten davys
later. Often the tenants are served with the notice -
of trial & couple days In advance. And 1f they
don't know their rights and they go straight teoe the
trial and are evicted, as thevy almost always are, 1t
doesn't even do them anvy gococd to appeal., becasuse
there's no possession pending appeal.

2o, to whatever eXtent -- as far as the
landlcerds today who have commented on the eviction
procedure who would want to say to you that, that it
favors tenants, thait's simply not true. And in West
Virginia we have an eviction procedure which in my

opinion doesn't even meet minimum standards of due

process. o

So, T =—--while tenants do have very Ifew rights
by statute, there are some legal rights that they
have from other sources. And contrary to popular --
or contrary t¢ popular hellief, even renters have the
right tec not be trespassed upon, they have the right
to be free from invasion of property, and many other
rights.

And what I think these rules do and the reason
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why I think they're helpful -is they, they help tfto
make meaningful those few rights that tenants
actually already have, These rules do not create

any rights for ftenants that don't already exist; but

)

by savying that some ¢f these things that landlords
commonly do are unfair and deceptive acts and
practices, naw tenants have a meaningful way to
enforce these rights which they already have, and I
Jjust don't see how anvbody can disagree wiith that.

And I haven't really heard any of the landlords.
today say that they should be reguired to maintain
property Iin a it condition or that they shouldn'ft
be regquired tco return damage Jdeposits when it's
Justified. And all these rules seem to do is
enfcorce the right,.

DARRELL McGRAW: But the problem
is, 1s that we live In a society of laws, and within
those laws we have provided for contracting, which
is the heart of our economic svsitem, that is in
terms of the relationshlip between whomever in an
econcmic engagement -- in any €conomic activity, and
then we have provisions for the enforcement of those

contracts,

NORMAN GOOQGEL: That's right, and
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I do think thait no one <¢ahk say that the tenants and
the landlords start out on any type of even
footing., I mean, the tenant 1s at a tremendsus
disadvantage from this entire relaticonship. And
even with this summary eviction procedure, which I,
which I would say is unfair even 1f 1t's foliowed’
properly by the landlord, the reality is most
landlords try fto aveoid it, and they use ever

unlawful means possible to try To evict tenant

i

without going through the statutes, just —-- such as
cutting off utilities, locking them cut,.

In ohe recent case a tenant who lived In an
upstairs apartment, the landlord removed the stairs
so he couldn't get up to his apartment to get in or
t¢ get his stuff. And that's not an extremes
exXxample, That's typical. Landlords are only
limited by their imagination as toc the ways to get
arcund the laws.

And then I don’'t even want to begin to tell vou
about all of the tenants who have lived in rental
properties and Improved these places and make them
better Ly making repairs, and of course they can't
get compensated for 1t.

86, I, I think 1l these rules do is help to
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enforce already existing rights. There's no tilt -
here in favor of the tenants. I think -- it's Just
naot correct to say that rules which now make it
possible to enforce already existing rights
constitute a tilt toward the landlord and away from
the tenant —-- 9r rather in favor of the tenant (sic).

And as far as the security deposits go, that
seems to be a favorite issue of the landlord, What
I have found in my practice representing tenants,
good tenants, bwad tenants, 1t doesn't matiter how
well vou take care of the place, it's almost
universal, that vou will not get vour damage deposit
returned. And a lot of tenants, it's just not worth
it to them to have to file suits to get the damage
deposits back.

So, I think that the rule proposed on damage
deposits is very reaschnable, It's a good start,
It's a lot less Than many other states have. I
Just, I just don't buy the arguments about all of
this burdensome bookkeeping by putting a couple of
hundred dollars into anh account somewhsere so that
the money is setft aside and will be there at the
end. I Just -- I think it's a very reascnable

reguirement and a good starting place.
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So, I would offer my support for these ruieg
and commend TtThe Atterney General in gensral for
proposing these legislative rules on unfalr or
deceptive acits and practices.

DARRELL McGRAW: Thank vyou very
mach.
MR. RODD: Thank vocu, Mr. Googel.

Andrew Maier has informed me that tThere 1iIs an
individual, a Mr. Anderson, who would 1ike fto Jump
ahead of the pack Lecause he's gol some
responsibilities, and that's perfectly okay.

Mr. Anderson.,

Which Anderson are we going to hear from?

E. C. ANDERSZON: I'm "Bud"
Anderson; and this is Neal, the more vocal part of
my family.

I am both a property owner, a landlord, and a
property manager.

DARRELL McGRAW: It's really
interesting to see who Neal 1Is kin to.

E. C. ANDERSON: Well, from the
cheeks up, he's definitely mine; and from there
below, I believe he's my wife's, but --

I would like to =may that I apelogize for
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bringing him and veing disruptive, and I apoclsogize
to anvybody with a tight time schedule, I don't have
a lot of points 1o cover that have not already heen
stated, and I don't want to _be redundant. I did
miss *the first part, so forgive me if I restate
something other landlords might have said.

The basic premise on the landlord-tenant
relationship as we see It is that there are

different opticens for people to have & placs to

rlive, They <can have an #Xtended family, Qther

‘countries do not find it strange to have many

generations under one roof,.

We recently enabled some Chinese Immigrants

‘here to be able to get matiresses put on their

fioor, We told them that they had ftoo many pedcple
te rent from us, because we were focllowing basic
rules. They wanted t¢ have boys and girls in the
same room, and they wanted to have 17 people l1iving
in a 2-bhedrcocom home. We were unable to follow
current regulations and rent to them, but we did go
aut. of our way to assist them In finding clothing,
bedding, and other places for them to live.

I'd alsoc like to say that, speaking for myself,

my parents, and a few associates of Anderson

|

ACCURATE REPORTING SERVICE, INC,.




{3

e

i0

11

12

i4

15

16

17

1ls8

19

20 .

21

22

23

24

~

Properties, that we do & 1ot of things to help
tenants ocut. And to¢ the perscocn that spoke just
before me, I would love tc have a chance to share
actual experiences that came from tenanis that
burdened us as property owners and landlords.

I think that if vou look purely to the rights
¢f tenants -- and I know that this wvaries from
landlord to landlord — but I'm here to say that as
a reswponsible landlord, as & compassionates human
being, I feel not only downtrodden by the system but
absolutely taken advantage of, humiliated,
undermined, and back-stabbed by the way the system
suppocrts the consumer aspects without being able to
have the ftenants held accountable to the landlords.

In a contractual relaticnship -- as I
understsced i1t in college there were five basic
tenets, ¥You had to have -- the polints of the
contract would include a legal contract, an offer,
and acceptance, a timeliness, and alsa
compensation.

You do not rent somebody else's property from
them without compensating them for it. You 40 not
tear up somebody else's property without expecting

to have to pay for that.
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Yes, when I rent property, it will be in good
shape. There'is a lady been trving %o move into the
unit that I have in Cross Lanes for the last two
weeks, and I won't let her move In because I know
that T have & leak in the wall -- it's a simple
matter -- and it also does not have all of the
hurners con the stove working, and the dishwasher
does not work.

To me, that's a luxzury apartment that I am
refusing to rent because I want everything tc be
right when the lady moves in. 2he 1s begging me.
She is trying to make me feel like I am withholding
a place for her to live. She is living with her
parents right now. It's just a choice that she has
made, that she does not want to be responsikle, be
couperative, and share space with her parents and
her family; that she is now trying to hurry us up to
get these things fized. And when parts are not
available, it is impossible to have something fixed
within a day or ITwo,

There were a few specific points that I want to
mention that we have done both as members of the
Kanawha Valley Landlords Association that a few of

us got together and founded a while back, alsc other
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imembers ¢f the West Virginia Landlcrds asscciation

that I'm a wmember <f, have gone as far as trying ta _
help pecple ocut to find them cother places to live,
to workX through the FMHA office --__that's the
Farmers Home Administration office -- =3¢ that they
could find literally better housing than I'm able to
rent them at the subsidization of government monies
for a rent that is actually 150, sometimes $125 a
month. They're getting a bilgger houss, & vard, And
I'm able to do that kind of thing because I enjoy
helping people, and I am a compassionate peraon.

We also work with Mountaineer Habitat For
Humanity. And as a member of a number of civic
clubs that I belong to, we alsoc help the homeless
shelters, both the emergency men's shelter, the
Scjourners, and the Samaritan Inn. We cook at the
Samaritan Inn at least once a month, preovide & lot
of help there.

I'm not saving people need to live in homeless
shelters if they can't afford tc have & place to
live, but where in American socisty has it ever bheen
sald that you get something without payving for it?
It is no different to move into my place, tear it

up, and not pay for it, and move —-- or to move into
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it, and cccupy its accommodations and not. pay for it
and move, there's absolutely no differencs In that
and walking into Kmart and shoplifting at will, or
going intoc Kroger's and 2ating off the stand and
ruining it for everyone else and then walking away
and expecting not to pay for it. Thieves are
thiseves,

And the biggest thing that I stress 1o my
tenants is that we want to work with them, but that
necessitates a two-way communications.

T have asked, "If vyou canncot pay the rent, you
must at least contact us." And T will tell vou
inevitably it is the people who move out and owe two
or three months' rent, tear the doors off the
hinges, scratch and tear up walls, loosen the tiles,
and knock over the handrail when they are moving
their U-Hawnl truck in, those are the type of pecople
that do not notify us when they're unable to pay the
rent. They think the best way to treat us is to
ignore us.

I vehemently oppose people that have such poor
communication 2killis that they d¢ not availl
themselves of opportunities where I might assist

them through the Department of Human Services, FEMA,
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local community groups that will help to subsidize,

lsuch as Heart And Hand.

Tenant ohligaticons are tao pay and also left us

iknow when they are ending thelr occcupancy. I have a

unit sitting right now where the mother moved off to
Maryland, She left an 18-vyear-¢ld boy and a
16-year-old daughter; and I have nc control over
that unit.

The boy broke inte the unit next-dcor, thieved,
stole over $900 worth of property, and it 1s still
in the hands cof the court right now. That unit is
totally in limbo., We have sent mailings to both tThe

mother that signed on the lease and the 13-ygar-ald

boy that signed on the lease. We have no 1dea what
to do with theilr. propertv. It's costing me $290 a
month plus utilities, I have absoclutely no idea

when the end of their occupancy will occur.

And if vou're not going to expect fair-paying
tenants to bear the burden for our overhead and
costs —-- because we like to help people, Lut we are
hot 1iIn the human services business, we are not in
the charity business. We are in the Business of
trvying to get - a falir return on our investment

dollar. And bhelieve me, any store uptown does not
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operate on the profit margin that I subject myselfl
to, And nobedy would put up with the kind of bkad
commuhications <ur tenants share with us.

And just -- <[if I may, to, to state a couple
things, Paul Harvey is one of my favorite peopls.
I'13 end with him but not before trving to make a
point,

In political science, if vou read a lot of =

Plata, you know that Platc wrote The Republic. He
had & 1ot of good ideas. When he wrote the law, it
was his idea to try toe adjudicate common sense, Tt
was his idea to try to legislate falir practices.

And it was as big a flop as it might ke to try to
overlegislate things that could best be handled If
the tenants were reguired 1o reciprocate, to
communicate, and to be fair to us. We would be much
more in & frame of mind to cooperate with them and
be more lenient.

My experience is . if you do not share with the
landlords the ability to collect {sic) more tThan a
flat one-month security deposit, then we will be
forever at a disadvantage. If a landlord only owns
property In a bad part of town and vou expect one

month's security deposit when it's well-known that

ACCURATE REPORTING SERVICE, INC.




e

L)

de

o

-

a

17

ig

19

120

the guy is moving in, and he gives you cne manth,
that's all vou see for three or four months -- they
know the ftricks, they go Lo the magistrate cgurt,
they postpone it, they're still Iiving Tthere, Thevy
get a —-— they fight the evicticn that I give them,
That's ancther 20 davys. There are up to 70 to 20
days it will taske to get rid of an absclute crook,

If the system is cleaned up soc that peocple can
ba accountable for the merchandise,. and that is the
property that they are cceccupyving from me, I would be
very happy ta deal with them.

Insurance companies are given the ability to
set tTheir rates and fees based upon their specific
exXperiences; and I would say to you that one month
might be fine in a place where pecopls are pavying
good rent, the place is in a nice part of town. One
month might be just wonderful. But when yocu are
dealing with the Jower-income properties, you are
dealing with a lot more headaches; andéd the ¢nly way
te protect. the landlord and protect the ather
ftenants would be 0o have some flexibility in the
amount of security depcocsitis.

They have choices. They can live at home; they

can share a dwelling; they can get a roommate:; they
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can go through Mountaineer Habitat; they can go

through FMHA (sic); they can deal with people that

are willing to help them, but they cannot mcve in

éand take advantage of the landlords or the landlords

will just simply move. their investment dollars

Lo

elsewhere, and there will be no cption left 1o
government but to provide more expensive and more
socicecocnomically-deprived projects and housing
nnits that compound the mproblem by concentrating
crime and that kind of status.

And as I said, I'd like To end with PFaul
Harvey, and a famous guote that he always uses
is: "Self-government without self-discipline will

not work." adnd T don't want to ke like Plato and

joverlegislate, but I do not see anything spoken to

in this that would, guote, assist the responsible
bus inesses, because wé consider gourselves a very
responsibkle and humanitarian type business —-- -but I
see on vour Appendix B, No. 4B, it says "Will
promote consunmer confidence and assist responsible

husinesses." T see nothing in this legislation that

'would assist me as a responsible business person 1f

vou 4o not give some flexibility and to hold people

accountable and make sure that they are accountable
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to their own legases that they =ign, that they
commuinicate with us, and that thevy actually display
salf-discipline so that they might hava
self-government and a logt less legislation. Thank
you.,

DARRELL McGRAW: Thank vyou.

MR. RODD; Thank vyou,
Mr. Anderson.

The next person signed up, refurning to ocur
criginal schedule, is Leff Moore. .

LEFF MGCCRE: Judge, Director Rodd,
thank vyou for the opportunity to speak todav. I'11
try to be brief.,

I'd like to have the opportunity to address
both Series 22 and Series 24 rules; and then at the
conclusion of my remarks I'd like to sort of give an
overview, 1if I could, as toc how the organization
that I represent, which is the West Virginia
Manufactured Housing Association, generally views
this rule-making sXercise gegnerally and the good
work of the Attorney General's vffice, Consumer
Protection Division in particular.

In relation to Series 22, some of_ the

infermation that we would like for the Attornev
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General's cffice to consider 1s the probiem «f the
drafting cf the rule itself. From a Ttechnical
standpoint, 1t appears that the rule drafter
recognized that there is a new statute, 1983
statute, Chapter 37, Article 15, wherein the
lagislature clearly indicates that its purpose --
that it is trving fto determine the differences
between various types of factory-built homes, and it
glves on -- in its legislative purpose and

applicablility section under 37-15-1, 1t clearly

Jstates .the reason for these definitions.

We accept those definitions in drafting the
rule In part, but we abandon them Iin part: and we
are unclear as to why the drafter of the regulations
accepted some 0f those legislative statutes and
abandoned others,

We f£ind that that process was carried
througheout the drafting of the rules, and there's an
inconsistency in definitions and terms. And as
such, we find that, notwilthstanding other parts of
tThe rule and its intent, we find it to be virtually
anadministerable and subject to & lot of litigation
Just on the definition section, bvecause it is 1in so0

much canflict with numercus state statutes, but
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particularly 37-15,

MR. RODD: Excuse me, I'm having
a littie trouble hearing, Mr. Anderson,.

E. C. ANDERESON: We're leaving
right now.

MR. RODD: Okav.

I'm sorry.
LEFF HMGCORE: In addifticn, we would

point out specifically that 2.5 in Serie 23 defines

i

a, guote, "mokhile home park”"; and the rules
themselves are entitled "Practices in Mobile Home
Parks. "

While the statute clearly at 32-15-2{c¢)
defines "factory-built home rental community"
clearly in the statute, we're unclear as fto why we
are using slang language in the rule and in some
tvype of cases we adopt those definiftions. I —-— we
feel that the definition section is extremaly
important, The title of the rule is extremely
important as it relates to other state codes, and
for consistency.

That ambiguity ve clear -- is alsc clear in
2.1 and 2 wherein mobile homes and mobile homes

rather than factorv-built homes are generally
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addressed., And when vou compare those definitions
and apply the legal definition to the, to the
proposed rule, it would indicate that we have a
problem fthere,

We're, we're confused and perplexed about why
we even included 142-22-23, the "Tie-in Sales;
Separate or Discrinination (sic) Charges." I heard
spesaRers garlier today complailn that they felt that
that was unfair; that people should be able Lo use
their property in whatever way they felt
appropriate. However, we recognize as an industiry
that the, that the antitrust provisions of West
Virginia and federal law clearly prohibit tie-in
sales. . - -

The reason we raise the ¢guestion is the
Attorney General's ¢ffice's Antitrust Division has
brought in the past several successful, I might add,
actions agalinst rental community owners who engaged
in tie-in -- 3in tie-in sales and engaged In
antitrust activity, and there were several cuonsent
decrees that were signed. by those -- by our industry
firms,

aAnd s0, wWwe're unsure as to why we're even

including that languzsge in the rule. We think the
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energy might be better expended actually enfarcing
the law that iIs already there, because we 4o have —--
we clearly do have laws that protect people from
tie~in sales and separate and disciminatory charges
based on previcus actions of the Attorney General's
division.

In the term, the "Rental Agreement
Reguirements," we find that, that a, that agsin the
rule appears to be redundant In view of The statute
of 27-1i5-1.. Those statutory redquiresments weare
there, The only thing that this rule appears to 4o
is allow the Attornevy General's divisicon to bring =a
¢civil suit on behalf of an aggrieved party who finds
that the, the regulated entity under thirty- -- -
under Chapter 37, Article 15 fails to perform,. And
from that standpoint we find no -- nothing wrong
with that as long as the language in that rental
agreement requirement section is compatible with cur
existing statute.

Where we feel that the rule is defective 1is 1t
fails to take into account and fails to acknowledge
a whole body of law that's designed to protect the
consumer that's not even, not even addressed here,

The West Virginia Falir Housing Act, which is
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the companlion statute o the United Statas Fair
Housing Act, it's a body of law that is, is readily
avallable to the consumers of all kinds of rental
property nationally, and particularliy in West
Virginia; and that statute is very clear; and rental
agreements and what shall be contained in them and
what canncoct e contained in them as well as all -
kinds of rental practices are very much a part of
the existing hody of law,.

It's gobvious fto us in our industry that there
is a yeneral ignorance on the part of net anly the
landlords but also the tenants in this state about
that body of law:; and as a result, a lot of
viclations ¢of that law occur; and even the court
system, particularly at the magistrate level, is
unaware of that bhaody of iaw and issues rulings
without referring %o that law or to the -- and thus
depriving the consumer, those that the law was
designed to protect, with -- from the benefits of
the Iaw.

We find that to he conslistent throughout a lot

m

of the activities of government generally is that

-

ithose pecple charged with enforcing the law in many

icases are not well-versed in the letter and the
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provisions of the law, so the result there being
that we try to pass ancther new law so that it's
Wwithin our comfort zone rather than to enforce the
laws that we already have on the books.

I would point out that, that in the
manufactured housing regulations generally -- I'1ll
submit more detailed comments akbout the particular
technical sections that we feel are defective,
and -- but nany of that (slc} has to do with The
overall approcach fto fterminolocgy.

an old lobbyist at the legislature many years
agoe told me that -- he said, "Just let me write the
definitions, and vou can write &ll the rest of the
pill." And in writing the definitiocons in this
proposed rule, I think we've created a situation
where we're going to have a lot of conflict in its
effective administration between contract law,
contract terminology, and the existing state law.

In addition, I'd 1like to Jjust briefly talk
about rule Series 24 regarding repossessions, I'm
not going to repeat a lot of the information that
the Attorney General's office has received this
morning., but_there are certalin sections that are

particularly troublesome toe the wanufactured housing
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industry because of the unigueness of the product.
For instance, it would be a decepitive act or

trade practice tTo enter a consumer's residential

nremise o selze property. We understand the

concept there, and we understand what we are trying

to _achieve, but remember that we were actually
repossessing his residential property from his
residential properiy. Hig real astate very well may
he his residential property; and we may ba also

antering into-his factory-bullt manufactured home

which is held as personal property, that's secured

as personal property, to remove it from his

residential property.

So, just the -- that -- we think that's a
fixable thing, but we think that it could be the
source of a lot of litigation by those peocple who

feel -- felt mggrieved by trespass or "entering

into" or wherever.

There is also —-=- -there's some tTime limitations

on the sale of distressed merchandise or on
repossessions that we find to be cowners,
particularly in view of the trade practices within
the industry.

Tf we were forced to meet the time frames that
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were cutlined in the, in the rule, what would happen
is that wmany consumers would be subjected tc greater
deficiency balances than are necessary. There are
many times when it's to the advantage of nwoth the
consumer and the holder of the security to dafer &
sale for a seasonal period of time in order to
capture the best dollars for the season. In -
addition, because of the transportation difficultles

of adverse and inclement weathers and mud and Tthose

a

kinds of things, many times collateral has to sit 1In
place for some time in order for 1t to be physically
moved, and it is not as simple as repossessing an
automobile and towing it to another location,
because of the complexity there.

We would urge that -- and we will address those
in more detail in our written comments, but we would
urge that the Attorney General's office revisit
those rules with those kind of comments in mind with
the idea of trying to refine the language socmewhat
to consider that there is a lot of unigue situations
that could very well prove troublesome under the
draft language.

Finally, I would like to, if I could, Jjust

briefly address ocur history of consumerism within
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our industrvy generally and how 1t has related tc the
Consumer Profection Division most particularly.

In 1975 when the act passed, went into effect,
we recognized that the holder in due ccurse doctrine
was eliminated in West Virginia, and & lot of the,
the, a lot.of the reqgquirements of the business

community were changed by the nature c¢f that

statute. . And we also recognize that, unlike some of
the previous szpeakers, that business peocple are held
under -- to a higher standard in the marketplace
than consumers are. And we recognize that there

is —-- they should be held to a higher standard, and
we subscribe tTo that. And 1t's a right and =

privilege under licenses and other laws that
business people serve the public, and it is a
privilege to do that, and we understand that
consumers' rights and businesses’' rights are not
necessarily t¢ be held sven in all cases before the
law.

But we, we also recognize that business has a
responslibility to its consumers; and as such, we
formed what we ©¢all our Consumer Service Bureau
through the West Virginia Manufactured Housing

Association.  And what we did is we worked very

‘3147
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closely with the Attorney General's Consumer
Protection Division, and so the Consumer Protsction
Division actually would review consumer complaints
emanating from our industry. They would then review
the zomplaints to see 1If & statute was vioclated,
particularly Chapter 48A; and 1f no violation on the
surface was. deemed and they couldn't mediate the
complaint, they would refer 1t to our Consumer
Protaction Divisicn for industry mediation and
assistance.

What we learned over -- and that system worked
for -— very well. What we learned cver the vears,
that most of the complalnts coming befcore the
Attorney General's Consumer Protection Division were
not viclations of 48A, but they were contractual
disputes, or warranty disputes, or violations <f the
Magnus-Moss {phonetic} Warranty Act, or vioclations
of Chapter 2¢ -- or Chapter 2i-9 or Chapter 21-11 of
the Code of West Virginia in regards to manufactured
housing, or wviolations of the fair housing law, or
many other wviclations of existing statutes.

We, we have stacks and stacks of files in our
offices of complaints that -- where the complalnant

had firat filled & complalint with the Attorney
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General's Consumer Protection Division, and the
Attorney General's Consumer Proitection Divisicn made
a good-faith attempt to mediate. In addition. theay
also made a review and determined that there was not
a vicglation ©r not an apparent viclation of Chapter
454,

We then gotft the caomplaint. Upon investigating
those complalints, in many cases we found numerous

proftracted, over and over, lots of 2ode =mections

e

g

that were vicliated. There were -— There -- we --
the Attorney General's case workers 4did not
nnderstand that they were looking at a vicliation of
numerous laws. But they appllied thelir law, 48A, to
that particular complaint but 4id not look at octher
Code sectlions that are in existence that protect
that consumer.

T 1

We have a defect in our system. And I'm not
sure I know how to fizx that defect; but when a
consumer comes to the Attorneyvy General's office,
they assume that, that, that they're going to get
legal advice on how to proceed with their consumer
complaint.

In many cases what they get 1Is a review of the

consumer complaint, a good faith attempt at
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mediation, but they are left unawares of many of_ the
laws that exist in the Code of West Virginia and the
United States Code that protect them. And s¢, what
we -- I think what happens is I1Is that that leaves
the consumer unsarved to a degree, although it's not
a willingness on the part of the Attorney General's
affice to do that, I understand thelr restraint --
constraints by staff and budget and their
legislative mandate under Chapter 464,

But at the same time many, many landlord-tenant
relaticonships, many magistrate situations, many
violations of other licensing laws or regulatory
laws that are designed to protect consumers are
never passed on to those consumers by the Attorney
General's consumer complaint division, simply
because the case worker does not have the
comprehensive knowledge <¢f all cof those varicus
consumer protection laws that exist, including fair
housing and licensing laws and regulatory laws and
other rules and regulations that exist, Iincluding
sanitary, health laws, trespass laws, and those
cther things.

So, in reviewing that consumer complaint, a

knowledgeable consumner advocate, like APPALRED and
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sthers, use & whole body of law to assist the
consumer and not Jjust Chapter 4£6A. I believe that
what we are doing is we are trying to expand ocur
realm of Influence under Chaplier 464 s0 we can act
as & government agency on bkehalf of more aggrieved
people.

But now, even that, it reguires a civil action
and & protracted process under West Virginia law
unhder these sections for any meaningful work to
happen on behalf of the consumers.

I would submit, gentlemen, Tthat we would be
better served to find ways to inform the public,
assist the public in accessing that body of
knowledge about the laws that already exist that
protect them. I find that many of ocur business
pecple are not -- are -- in many cases &sre viclating
the laws themselves simply because they don't know
they exist.

B0, we have a real educaticnal problem &n
kehalf «f the public, on behalf of tThe business o
community, and I would submit on behalif of the
Attorney General's Consumer Proetection Division case
workers who in many cases are unawares of the

various laws that they overlogk in asslsting
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consumers.,

I'm, I'm scrt.of like the guy alongside the
road who can polint cut how the car bhraoke down, but

I'm not sure that I have a solution on how to fixg

it. t I BLelleve that 1f we recognize that this

)}
ot

body of law exists, that -- I'm sure that as these
rules make their way through the legislative
process, there will be advocates from all corners

That

1y statute

-
)]

wointing out how there are £xisti
cover many of the things that are covered in these
rules and why -- and how we have as a society
collectively failed to inform our consumers about
thesa particular laws that there are thers to
benefit them. If we can address that issue at the
same time we're working on these rules, I think the
public would he well served. Thank vyou.

DARRELL McGRAW: Mr. Moore, I want
To say something before vou guift. I.want to say
that, of course, wisdom, you know, the concept of
wisdom, is most often recognized because the
purveyor of the wisdom is cultivating the prejudice
of _the one who 1s lisftgning attentively to what he
has to say, all right?

And so, I want to thank yvou for what I perceive
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te be in yvour latter remarks this morning a very
wise commentary with respect to how govaernment
cperates generally. And inasmuch as_ we are able tao

apply vyvour observatiocons to the improvement <f osur

iittle cogrner of the governmenit, I want to, I want

“to, to perhaps apply your wisdom to aur

Clircumstances with & view fto improving csur ssrvices

'£o the general community that we serve, consumers

particularly and vandors also.

-+

"
s

s

And =m0, 50, 56, I want to k vou
particularly for vour, your remarks this morning and
imparting your wisdom to us on these issues that vou
have addressed.
LEFF MQORE: Thank you very much.
MR. RODD: Thank vou, Mr. Moocre,.
I'™m goling to Take about & two-minute break to .
consult about the process here, and then we'll
resume the hearing:; but literally that will be just
a couple of minutes,
{Short recess.)

MR, RODD: Our court raporter has

indly acknowledged that he 1s able t¢ continue, sa

“in about two minutes we'll resume with the next

speaker; and I mean that precisely, that bheing, in
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the aorder that I have it here, Lester Caudill,

I'm going to —-- during this two-minute period
of time, I'm going to also give yvou the namses of the
remaining people whose names I have here: David
McMahon, Nelson Robkinson, Susan Sobkoviah, and then
previously I had called the name of Bonnie Harold,
and I was told that the name aof Terry Snvyder should
be deleted, and alsoc a Neal Walters,

Are any wif tThose people arcund?

okay, we'll begin in just, as I say, about a
minute with Mr. Lester Caudill,. Thank vyou.

Thereupon, at 12:17 p.m. a recess was had until
12:1¢ p.m., at which time the fcllowing proceedings
were had, all parties belng present as heretofore
nocted:

MR. RODD: We're ready to resume,
and the next person listed is Lester Caudill.

Thanks for your patience, Mr. Caudill.

LESTER CAUDILL: Well, I'm
actually here and going to speak on behalf of myself
and Terry Snyder representing the role of Unitead
National Bank. And, of course, we're members of the
West Virginla Bankers Asscocliation. We 're here

basically Jjust to support Tom Winner's letter that

1

ACCURATE REPGRTING SERVICE, INC.




Y

w1

«©

10

11

i2

19

20

21

22

24

139

he's already submitted and addressed tTo you-alill., .
I . did want to make some simple comments that we

support the Consumer Protectlion Agency, the issues

that they have to address. In general, on Series 24
as Tom Winner has already pointed ocut. I den't want
to be redundant, but the issues that he -- That Tom

has addressed, that the Seriesz 24 is prevented Iin
certain areas, and perhaps noit necessary in certain
areas; and then as octher peopls have also gpointed
cut, ©other creditors, that some of the language as
written that the issues are too vague and in certain
circumstances too restrictive.

And that's basically all we have, I think
there were some guestions asked about some general
repossession procedures earlier, and I was going to
encourage anyone from the Consumer Proftection Agency
or the Attcocrney General's office simply to call.

I'm sure the other banks will -- cerftainly nine
will -- we would be happy to discuss and, as I
indicated, as to vur procedures and any
recommendations or any conflicts or issues that

we —- we all need -- you know, we need the agency

las, vou know, nat ochnly as an agency to kReep us in

line, but as individuals I'm sure we all have got
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respec and appreciate the effcrits o the agency and
The Attorney General's cffice. Thank vou,.
MR. RQDD: Thank vou,
Mr. Caudill,
The next speaker listed iIs David McMahon.
| DAVID McMAHON: I had some
thank-vou's for the General. I'1l save those until
later, -
I have some Jgeneral remarks and some =specific
remarks. Do vou have any particular Idea whether 1t
would be better to walt for tThe General to hear the
specificgs in general or shall I just -- or does it
make g difference?
MR. RODD: Well, give us your -- -
start with your specifics, I would say.
DAVID McMAHON: Okay.
There have been several comments by crediftors
and c¢ther businesses abcocut the difficulty of using.

the word, "reasocnables.™ The benefit of using the

word, "reasoconable," is 1t means flexibility. We

conditions, all future needs, all current

cilrcumstances and damages. I think that if we ~-—-

l
[

cannct uUnder these rules predict all future market
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the, Tthe complaint about overrsgulation --
unfortunatsly we complain about reasonableness, If
vyou hecome fToo specific, then 1t will be
overregulated and inflexible.

REeasonableness leaves it in the hands of
industry to decide and businesses to decide. They
who know, as Mr. Moocre went cocn, better than the
consumers how things work, what the standard should
e, They in the first instance are the ocnes who
know what 1t is.

With regard to the subject of landlord-tenant
and deposit acccounts bhearing interest at some
possible time frame, tThere is —- if vou are the
fiduciary for the account and 1f it is %o vyour
benefit for the money to stay in the account, and if
vyou get paid the interest, then that is possibly a
conflict because 0f vour fiduciarv's interest.
That's why lawyers are not allowed to receive
interest on their trust accounts. However, it's
anclear that because it applies to the lawyer's
sfiduciary, that it.would apply here.

But I support the suggestion Ly the man from
Robinson & McElwee, that we do for deposit accounts

what was done for interest on lawyers!'! trust
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accounts. Have ftThem put the money in &, in &, in an
interest-bearing account. The interest will first
go to the exZpenses of L{he account. And because if

is so difficult to account for each tenanit's
interest if there is more than <ne tenant's money in
the accgount, have that mcocnevy go to. a fund that weuld
provide hcousing f¢r homeless pecwple,

With regard to the comment in the -- in a
landlord-ts2nant on the fact that tThse rules reguire
the deposit be returned, if possible, to have been
done within 20 days, I think that's extraordinarily
reaschable. I wonld think 14 davyvs would be my first
choice, That's two weeks for the landlord to walk
in the place, look around, get a reasonable estimate
of what's it's going toc take, get somecne in there
to do an estimate of repairs, and walk cut, -

60 davs ls Jjusi not workable for vour typical
tenant. People have & hard encugh time getting
together a deposit to rent one apartment. If they
then need to wmove from one apartment to ancther,
where do they get the money for the second deposit
if they've got to wait 80 days for the deposit from
the first unit to become frea? It's dust not a

feasible thing for the ftenant toc be able to do, to
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walt 80 days to get a
I say 14 sounds reasscn
20 1z just -- 1t just

ability to rent their
With regard
to be a roof —-—- an est

gentleman suggestad $2

vou are on a minimum wage,

which leots of £folks

vour monthly Iincome is
If you have got =&

on a

3400, that's & signifi

are,;

car that might not be worth more than 3
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depcesit back, It should ke --

able To me. Anvything beyond

‘deprives tenants of the

next rental unit,.

o the complaint about there having

imated repalir of 550, one

C0, I would suggest that if

working 30 hours a weel,
trying to raise & family,

going to be about 55¢ bucks,

surprise autc repsir for 200 bucks

or

cant fact. I think the $50

amount is very reascnable on that account.

I have written down —-

deposlits. To get to %

a $20 deposit, I have

Aid history heard of a deposit that low.

are -—-

under a hundred dollar

practice in the

which is, which 1is not

wha allowed by

is

unreasonable to --

I'm not sure that

industry

the rule,

just by the

I think it was on

he lady who said she required
never in my 20 vears of Legal
There

I've aver heard of one

s either. It's kind of =a

to have one month's rent,

unreascnable, which is what,
and I think it's

comments
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of Mr. Anderscon,

With regard te the comments of Ford Motaor
Credit company and with respect ¢ Chrysler Credit
company, they talked about the place that they have
found where they can get the highest dollar when
they resell a repossessed vehicle is a wholesals,
that is dealers-cnly auvuction and not the public,
And they say that they've tried all of thess

different things, and that's what they found works.

They say they've ftried an independent lct to z3ell

rapossessed goods; thev say they have tried ta
advertise in the paper; they have tried -- they have
tried public sales on the courthouse steps:; they
have tried the dealers-only auction.

The problem with the dealers-only auction is i%
assures that never sver wili they get an amount for
the repossessed goods above wholesale, because
consumers are not allowed intoe those auctions. Sao,
it guarantees That they will, that they will not get
moere than whcoelesale., If the c¢ar was worth more than
wholesale, the dealers are friendly, that he'd bid
on sowme other car at its wholesale value, and then
you could mark it up to retzil. 2o, it's inherently

unfair. _
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[4}]

()]

"

L]

W)

145

hey =ay ift's the one they have fried that is
the best, but they haven't really tried them all.
The pest ocne is ta put it baseck on their dealer's
used-car lot.._But they don't do that, and the

son is bacause the dealers wmake a higher profif,

A

re
a higher net profit when they sell their own
inventory, used inventory -- egven as usad iaventory,
‘they make a higher net profit on that than reselling
ithe repossessed car., But they don't wish o campete
.with themselves in the way that they really would
yget & true falr market value,

Of course, you go Lto a used car lot, If -- vou
can call the previous cwner,

TYou can call the previcus owner of a

repossessed <car. _There's ne reason why not, But

Ethey don't use that kind of practice as they would
éif their own used car loct s0id a car, because they
don't want to compete with themselvesn. So,
references to the —-- the retail value <f the bDooks
is the most accurate one.

Another comment I want to make generally is
that several of the commentators said that any
little additional exdpense that these rules may cause

-

are autcomatically passed on to the consumer. I'm

ACCURATE REPORTING SERVICE, INC,.
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confused., I thought these gentlemen wers all
private enterprise people who live In a marketing
fund where price is determined by supply and demand
in additiaon to cost. And it depends on the
flexibility and demand for the product whether in
fact the industry will. absorb from its profits saome
af the other expenses. It's simply not an accurate

statment that all costs would he passed on to the .

There were alseoc saveral comments tThat said that

what the, what the Attorney General has proposed

goes bevond the Uniform Comnercial Code, Well,
that's really not the guestion. If -- esverything,
almost everything in Article 48A -- Chapter 46A goes

bevond what'!s in the Uniform Commercial Coade.
Chapter 48A provides additicnal consumer
protections. Included in that is the unfair and
deceptive practices law which can offer protections
Lo consumers. It goes bevond the Uniform Commercial

Code, Holder v, Zourse deemed as an example. So,

that it's not inappropriate for the Attorney General
to do this., The difficulty would be assuring that
there is particular statutory authoerity for what you

are doing when vou go beyvond the Uniform Commercial

ACCURATE REPQORTING SERVICE, THC.
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Caode,
MR. RODD: Do vou want to explain

what vou mean by the example of the Hglder v. Course

as going bevond the TCC?
DAVID McMAHON: The Uniform

Commercial Code -- I don't Enow the exact
provisions -- devised the -- let me think for a
second. : , _

It says there ——- I think "privy" would be
appropriate -- privy between the buyer -- where he
brings a warranty claim and the assignee of the
negotiable paper -- therefore, the old -- for
exanple, the o0ld roofing scams where somecne would
go to an old person's house, convince them they
needed & new roof, go up and paint the roof black,
charge them for a new roof, sell the paper fTc a bank
or a collection agency which would then collect the

cost of the new roof.

Under the Bolder v. Course that stood up in

UCC, the seller would have to pay the bank. It
counld only go against the guys that painted his roof
black to get his money hback. Cf course, they guy
that palnted the recof black is in Ohio. However,

£46-2-101, 102, and 102 abolishes Holder v. Course.

ACCURATE REPORTING SERVICE, INC.
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It's -=- it goe beyond the Uniform Commercial Codse,

&

perhaps not exactly conflicting with it.

n

The cutoff in landlord and tenant cases, the

i

cutoff of utilities, the gentleman made an eXcellent
remark. He =said that when the tenant is lawfully,
lawfully in the premises, the landlord should not be
able to turn off his utilities. When the tenant is
unlawfully on the premises, then everyone should;
and I agree with him, The guestion is who decides
uhiawfulily? And I beliave if vou listen to his
remarks, he was =maying once the guy has stoppsed
paving rent before any court has declared his
tenancy %t¢ be unlawful, that's when he cught td be
able to.cut off the utilities.

The problem with that is, is that despite the
apparent reputability of the people who testified
here, there are lots of disreputable landlords. I
find it frankly incredible that the fellow
representing the Morgantown landlords association
comes down, and anybody that's gone toc school in
Morgantown or had children gone tc school in
Morgantown knows that landlords take tremendous
advantages of suits in those situations. I think

there are cther people who are not at a good
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bWargaining position, elther econcmically or
ostherwise, to, fTo get back deposits and fToc otherwise
protect themselves from unsrupulous practlices of
landlords.

I'd also like to correct the gentleman from
Robinscn & McElwee when he talked about the Tact
that the secured party came by at a private sale
when there are recaognized markets for -- that state
the price of goods.

The case law In that situation taliks about
things like wheat futures, especially the commercial

practice thing ¢f grain futures, security markets,

you know, when stocks are put up as security. And
unfortunately a -- the ~-- its values would -- NADA
blue books. Those are not considered to be

recognized markets. - -
MR. RCDD: I believe there is case
law to that effect.
MR. McMAHON: YTes.,
They talked to us somewhat about noet needing
more guidance cn commerciallvyv-reasonable sales.
Currently the soncept ¢f commercially-reasconable

sales is too flexible. I have an article that's

about to be published in the Financial Quarterlw
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which I will submit tomorrow that's pertinent
testimony that states nine reasons why 1it's not true
that the secured party has a financial lnterest Iin
getting the most out of the resale c¢f secured

goods ., In fact, what they are most Interested in is
their owh deeds and their own overall financial
interest. , : -

Why should you step on your feget and nct work a
lit+tle harder to get a little sxtra value for thess
goods you repossessed when you can send that same
guy out to a sales promotion that will bring lots
and lots of business to yvour, into your company?

So, there are in fact huge difficulties with
commercially-reasonable sales currently in the
Uniform Commercial Caode which makes the Attorney
General's attempts to limit and clarify an excellent
i1dea. An exXamdbple: There is a West Virginia case
that says that a car was advertised for sale in the
legal ads in a local paper as part of the notice to.
the public that the goods were for sale so the
public ¢could bid on it. And the West Virginia
Supreme Court, surprisingly but consistent with
other courts, remanded that to the circult court to

find out if that was a conmmerclally-reasonable way

ACCURATE REPORTING SERVICE, ING.
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to advertise a car for sale,

Well, I Think anvybedy in this rocm —-- there's
not many of us left -- knows that if yvou ever
shopped to buy a used car, vou start in the want ads

or vou start in the A4 Bulletin or you start in the

car advertisements. Whoever goes to the legal aid
section toc buy a car? And vet cur West Virginia
Supreme Court has said TtThat that may in fact he a
commearclally-reasonable way to sell a car, and that
makes no sense,

Part of the NADA book wvaluation as in strict
foreclosure, the real frauvd that takes there is
strict foreclosure, that iz where I go to the
consumer -- I go to the -— the secured party goes to
the debtcr and says, "I'iIl tell vou, I'm not going
to go to this commercially-reasconable sale, s0o let
me kKeep the goods, and yvou don't owe me anvthing."

The current law: that can only be done for
full satisfaction. That is, I can only keep the
goods that way from a commercially-reasonable sale
if I grant full value. Oh, I have to tell yvou that
the naticnal conference of {unintelligible} uniform
state laws has taken a change in that to be purchase

satlsfaction. But that -- what that -- it's only

ACCURATE REPORTING SERVICE, ING.
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supposed to apply iIf the secured party doesn't keep
the goods for their own use. And we all know that
people who finance used cars or reposSsess new cars
which are then used cars never keep it for their own
use, 8o, the use of strict foreclosure at all 1is
probably inapprepriate.

Mr. Moore, from the manufactured housing
associaticon, made some excellent points, some of --
some I agree with, I am not sure either that the
60-day reguirement for sale will in the end work to
the consumer's benefits, because particularly in the
area of mobile homes I think you do better selling
them in the summer than February, and it's Letter to
wait and get a better price. On the other hand,
there are times when -- with cars, vou know, it
doesn't make such a difference; that people do keep
cars until they detericrate iIn value, and they don't
make enough effort. Perhaps a reascnableness time
frame should be put in there which gives the burden
on the industry to figure out what it is if they
know this.

With regard to his statement that there are
perhaps other areas of West Virginia law that cover

some of the areas that we have covered, and a number
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of people said that, that it is true that there are
other areas of law that cover some of the ones wWe
covered, but the particular benefit of making it an
unlawful practice under the West Virginia Consumer

Credit and Protection Act is that it will give the

consumer a remedy for things like vyour -- the
credit -- UCC -- FTC Credit Practices Act that West
Virginia incorporated. There currently is no

private remedy for the Attorney General to do that
and enforce that. Only the FTC can enforce its.

and I don't know about antitrust. And sov this would
give the consumer a remedy to enforce, which would
be very beneficial.

Let's go back to.the general remarks. of
course, we thank the Attorney General for docing
this. These rules and regs, they have law,. These
are -- they alsoc are an enormous undertaking, and I
admire the work of Mr. Rodd and his people under him
trying tc do¢ this, Because it is such an encrmous
task, of course there will be, there will be things
that cannct be thought about by all of the heads
sitting arcund the first time,. So, these comments
are important, and I thank the Attorney General and

his staff for allowing me to comment and exceeding
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my five minutes,.

There are certain areas that are very
impertant, landlord-tenant being cne, We see
repeated problems with landlocrds entering tenants'!
Places as 1f they were the landlord's residence
instead of the Tenants' residence. That's an
important factor,.

It 1s also important fto recognize that
landlord-tenants transacticons now are essentially
consumer transactions, and the law originally arose
aut of the law ¢f England dealing with lords and
peasants. And so this kind of update is needed.
211 of the provisions that you are Iinguiring in
other states -- and fthere are still lots of
landlord-tenant transactions going on in there.

It's particularly important to segregate that

deposit account, 4 lot of the precblems we have are
the, are the tenant -- the landlords who are not
particularly doing well who mix -- commingle thelr

deposits, their deposit funds with their, with their
general cash flow. When c¢ash flow 1is down, we

find -- when their cash flow is down, particularly
are the deposits, and that's why it's particularly

important to segregate those acgcounts.

ACCURATE REPORTING SERVICE, INC.
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Within repossession -- again, I'm talking about
commercially-reasonable sale -- the sale at a public
auction is the worst abuse of used cars that I see,
and then it's resold later. I have a particular
case. that I am now working on where. the bank sold

the car to itself at a public aucticn for $200; my

clients and everbody -- the car went there for £800,
Well, even the value -- it will only €arn credit
against the resale for $200, and in fact when the

car was repossessed, they told her that the car was
going to be s¢ld to that dealer. So, It was all a
setup.

I've already mentioned that the credit practice
rule is not enforceable unless you pass these rules.
I'd also l1ike to particulariy thank you for
vour proprietary schools. 8ince the legislature in

the last session eviscerated the statutory
protections for students going intoc propriefary

schools, such as Northeastern Business College, they

lclosed down Century College, they c<¢losed down the --

I think 1t was great that the Attorney General used
his statutory authority to do this.
My closing remark is that whenever you do

legislation, the rules -- the important thing: You

ACCURATE REPORTING SERVICE, INC.
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never want to hurt the good guys, but it's important
ta get the bad guvys. The difficulty is how do vou

regulate the bad guys in a way that hurts the good

guys the least? But the polar star -- we must
always keep the light 1it -- is that we do have bad
guvs out there operating. The good guys should not
have to caompete with them, We need to e sure o

get the bhad guys while treating the good guys as
gently as we can, and still not forget that the
nltimate goal is to regulate those bad cnes in our
business community and protect our interests.

aAnd I will also submit a mark-up, if yvyou would,
of the rules and regs and some small things that I
have found as I have read through them.

MR. RODD: Thank you wvery much,

As I look arcund the room, I see that there is
nobody here, all who has not spoken, so I will
spread my thanks upon the record to all of those
people who have spoken and to our court reporter for
bearing with us during this long morning.

And with that I'11 declare the puklic hearing
closed; but I'll state. for the record that we will
recelive comments at the Attorney General's Consumer

Protection Division, 812 Quarrier Street, Zixth
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Floor floor, until 5:00 c¢'clock the close

business ftomorrow.

Any comments, guestions?

Thank vyou. This hearing iIs concluded.

AND at 1:42 p.m. these were all the proceedings

had and repcrted upon this matter.

-0-
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STATE QF WEST VIRGINIA

COUNTY OF KANAWHA, To-wit:

I, Dwavne Price, a notary punblic within and for
the county and state aforesaid, duly commissicned
and gualified, do hereby certify that the foregoing
public hearing was duly taken by me and before me at
the time and place specified in the caption hereof.

I do further certify that the sald hearing was
reported by me in stenotype notes, that the same
were accurately written out inm full and reduced to
typewriting, and that said transcript is a true
record of the proceedings.

I do. further certify that I am neither attorney
or counsel for, not related to or employed Ly, any
of the parties to this action, and further that I am
not a relative or employee of any attornsy or
counsel employved by the parties hereto or
financially interested in this action,.

My commission expires December 13, 19%98.

Given under my hand this 13th day of August,

o~ U

1494,
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LIST OF PERSONS WHO ATTENDED PUBLIC HEARING
ON PROPOSED LEGISLATIVE RULES TITLE 142 SERIES 23-30

Richard Gallagher
Bill Minsker

Jack Albert

Bill Gossett
James Rice

Alvin McCorkle
A.D. McCorkle, IV
Pat Hose
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‘Neal Walters
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Roy Strickien

Bryan Kett
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Joe Deoughton
Alonzo Johnson
Tom Winner
Cebbie Sirk
Bonnie Harold
S. D. McClure
J. D. Stricklen
David Yoder
Brad Sorrells
Norman Geogel
Leff Moore
Lester Claudill
David McMahon
Nelson Robinson

E.C. "Bud" Anderson




SUMMARY OF WRITTEN COMMENTS TO PROPOSED LEGISLATIVE RULE
TITLE 142 SERIES 126 PERTAINING TO THE PREVENTION OF
UNFAIR OR DECEPTIVE ACTS OR PRACTICES
IN LANDLORD TENANT TRANSACTION

One commenter stated general approval of the legislative rule on the ground
that the proposed legislative rule would provide protection that is basic, yer
commoniy unavailable to under educated and unempowaered economic minorities.
Commenter further stated that landlords should be required to adhere to the truth in
marketing standards and should not be permitted 10 offer products or services that
are hazardous 10 health or safety. Commenter further stated that enforcement of
minimum quality standards in rental housing under present law is ineffective and
gives little or no incentive for landiords to become code compliant. Commenter
further stated that many tenants have trouble securing their depositzs. Commenter
further stated thzat the landlord tenant relationship is one sided, in favor of the
landlord, and the rule will help balance this relationship,

One commenter agreed with the general direction of the legislative rule but
objected to specific sections of the rule.

3.1 Three commenters objected 10 Section 3.1 on the ground :hat
the term "fit and habitable" should have a specific definition.

3.5 Two commenters objected to Section 3.5 on the ground that the
phrase "reszsonabie time" should have a definite time period.

3.7 Two commenters objected to Section 3.7 of the proposed rule.
One commenter stated that the tenant should not be allowed to perform any work
on the property of a landlord. One commenter stated that the ianguage "after any
representation that reimbursement would be made"” should be replaced with " after
landlord and tenant had agreed in writing that reimbursement would be made.”

4.1 One commenter objected to Section 4.1 on the ground that it is
unclear whether the landlord could send a notice on his or her letterhead, stating
that legal action would be taken if rent is not paid by a certain date.

5.3 Three commenters objected to Section 5.3. One commenter
stated that there are no landiord’s rights protected by this section. Two commenters




stated that the banks wouid charge a fee on this account which would be deducted
from the tenant’s deposit, resulting in the renter receiving a smaller deposit than wes
originally made. One of these commenters also stated that this section is in conflict
with existing rea!l estate law. This commenter stated that West Virginiz real estate
license law ard administrative rule section 47-12-18 states that trust accounts must
designate a trustee and provide for withdrawal of funds without previous notice,
This commenter reasons that this is an account which does not pay interest;
therefore, a security deposit cannot be replaced in an interest bearing account.

G.1 Two commenters objected to Section 6.1 of the proposed rule,
One commenter raised the guestion to what happens when "a tenant takes off
without paving.” One commenter stated that this rule would plece a burden on -
landlards who rent to students in ccllege towns, who typically only rent 8 months
out of the yvear. This commenter aiso stated that it is clear that no rent in advance
can he claimed by a landlord beyond terms provided in the coeniract/lease.
Commenter further stated that the tenants who honor coniracts are required to make
up the difference of those tenants who fail to honor a contract.

6.2 One commenter objected to Section 6.2 on the ground that this
section would create more paperwork for a landlord.

6.3 Two commenters objected to Section 6.3. One commenter
stated that this section would create more paperwork. One commentier stated that
this section would conflict with existing real estate license law and could result in
tenant receiving a smaller deposit than originally made due t¢ fees placed on the
account by the banking institution.

6.4 Three commenters objected 10 Secticn 6.4 on the ground that
twenty days is too short., Two commenters stated that 30 days would be
acceptable, one commenter stated that 45 days would be acceptabie.

8.5 Two commenters objected to Section 6.5 of the proposed
legisiative rule on the ground that the 20 day time limit is too shart of a time period.




7.2 Three commenters objected to Section 7.2 on the greund that
the landlord should not be required to wait an additional 30 days to remove a tenan:
when this would result in another monthg loss of rent. One commenter further
stated that this sect,ion is not needed since the landlord must file a petition in
magistrate coUrt bef'ore"any action can be taken for an eviction.

7.3-7.5 One commenter objected to Sectien 7.3 through 7.5 of
the proposed legislative rule on the ground that it is common business practice 10
permit & bank to accelerate payment on a note, and the same should be allowed for
the gcceleration of rent payment. The commenter zlso objected to these sections
on the ground that it may require & landlord to provide utilities during uniawiul
accupation, which would be unreasonable.

8.2 " Two commenters objected to Section 8.2 of the propesed rule
on the ground that the landlord should not be required to provide utilities during an
unlawful occupation. One commenter further stated that this would only add to
the amount of the uncollected rent owed 1o the landlord.

9.1 One commenter objected 10 Section 9.1 of the proposed rule on
the ground that the 12Z2-hour advance notice is unreasonable when both the landiord
and tenant agree otherwise. This commenter stated that this section would deny
prospective tenants who are in town for only one day an cpportunity to view a living
unit, when arrangements were not made sometime in advance.

2.2 Two commenters objected 1o Section 9.2 of the proposed rule,
Ore commenter stated that the landlord cannot get a tenant to honor his or her
debt unless a lien is placed against his or her personal property. One commenter
stated that the following should be added to the end of this section; "unless
authorized by judicial proceedings.”




SUMMARY OF ORAL COMMENTS
TO PROPOSED LEGISLATIVE RULES

Series 26: Leqgisiative Rule Pertaining to the Prevention of Unfair Acts and Practices
in Landlord Tenant Transaciions

General support for the entire series was expressed by several witnesses.

One witness, z landlord, noted that substandard nousing is a major problem,
that enforcement of housing codes is reactive in nature, toa siow, 100 expensive,
and often unavailable. He viewed the regulations as fair and reasonable.

Other witnesses commenzed as follows:

F_.e 3.5: This rule does not take into account that premisas may become unfit
far habitation due to actions of the tenant.

Rule 3.7: Reimbursement by the landlord of a tenant’s repair expenses should
oniy occur after @ written agreement is executed by both parties.

Rule 3.8: The term "reasconabie time" is vague.

Rule 4.2: This rule sheould apply to tenants as well.

Rule 5.2.3: Severai witnesses stated that keeping a tenant’s deposit in an
interest-bearing account would be burdensome, that banks do not zllow such
accounts, or that the amount of money that would accrue would be insignificant.

One witness representing landlords suggested that interest an such 2CCoUNtS
should be pocled statewide and used tc subsidize low-income housing or homealess
shelters in the same manner as the current "Interest on Lawyer Trust Accounts”
(IOLTA] program. A witness representing tenants agreed.

Rule 6.4: 20 days is too short: 80 days would be better.

Rule €.6: "Normal wear and tear” is not defined.

Rule 7.2: 30 day notice of eviction is too long. 10 days would be better,

Rule 7.3: Landlords shouid be able to evict tenants without resorting to court
proceedings.

Rule 8.2: Landiords shouid be able to terminate utiiities for non-payment of
rent without court action.

Rule 9.2: This rule should end after the words "... authorized in writing."

Several landlord witnesses stated that the proposed regulations give no new
protection to landlords, who are humane and caring people who create jobs and
gconomic growth.

Severa! landlord witnesses stated that increased protection of tenant’s rights
will result in increased rents.




A landlord witness stated that the regulations do not protect landlords from
tenants whno leave personal property indefinitely after vacating the premises.

A lanclord witness statgd that security deposits should be required for utility

payments, that the phrase "{it and habitable condition” is not defined in Waest
Virginia. : ,

A witness representing tenants stated that 14 days for the return of 2 tenant’s
security deposit is fong enough, and that a longer period hampers a low-income
tenant’s ability 10 place a security deposit on a subsequent rertal unit. He further
stated that landlords must not be allowed to cut off utilities without a decision by
a court, because the issue of whether a tenant is in lawful possession is precisely
the sort of dispute that must be decided by a court, He further stated that the tenant
protection proposed by these regulations are in effect in other states without
damaging the aveailability of rental housing. He further stated that the term
"reazsonable” is well established in the law and provides flexibility to fandiords in the
performance of their obiigations.

Ancther witness representing tenzants stated that current protection for tenants
during evictions are ineffective in that the notice period to the tenant is too short,
and that the tenant has no possessary rights during any appeal. The witness further
stated that the requirement that tenant depaosits bear interest vwas reasonable, and
that the proposed regulations create a much needed enforcement mechanism for
1enanis. _

Witnesses for both sides related "horror stories” of bad experiences concerning
the landlord-tenant relationship,




RESPONSE TO PUBLIC COMMENTS

TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

- SERIES 26
LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS
OR PRACTICES IN LANDLORD/TENANT TRANSACTIONS

The Consumer Protection Division of the Office of West Virginia Attorney
General has received written and oral comments on the above-styled pronosed
legislative rule.

The Consumer Protection Division has read and discussed every comment
submitted. In many instances, the Division has modified the proposed rule in
response to public comments or internal discussions, or both. In others, the
Division has concluded that the proposed rule as modified is both necessary to
adequately protect consumers and is authorized by pert nent provisions of West
Virginia Caode 142-286-6.

Security deposits vwere the subject of many comments. The rule has been
substantially rewritten in response to these comments.

A separate account far security deposits is required only when total annual
security deposits are in the amount of $5,000 or more, and interest must be paid
the tenant only when the tenancy ends, and if such interest is aliowed by law on
the account. These changes remove any undue burden from smalil landlords, and
still accomplishes the important goal of equity for many tenants, who are
otherwise denied the benefit of funds held in trust for them. The deposit return
time period has been modified 10 permit retention of funds by a iandlord sufficient
10 cover outstanding utility bills that may be the landiord’s obligation.

These changes are largely in response to changes requested by the
regulated community. Minor typograph:cal and grammatical errors may alsc be
corrected. o

The Attorney General wishes to thank the members of the public who took
the time to study the proposed rule and comment on it.

These responses may not cover every change or respond to every
comment. The reasons for most substantive changes are self-explanatory in the
language changed or readily understood when read with the relevant oral and
written comments on the rule. There are also typographical, grammatical and
stylistic changes.




68 High Street
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Morgantown, WV 26503
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- August 8, 1994 g

Mr Tom Rodd , Yl ib"“
Director - Consumer Protection Division RN
State of West Virginia

Office of The Artorney General

812 Quarrier Street

Charleston, WV 25301

Dear Mr. Rodd:

Thus letter is in response to Title 42 - Legislative Rule, Attorney General; Series 26- Legislative
Rule Pertaining to Unfair or Deceptive Acts or Practices in Landlord-Tenant Transactions.

First let me state that I agree with the general direction and content of the above referenced topic.

As a professional property manager, I have implemented, in some form, many of the proposals in this
legislative rule. However, I do disagree with some parts of the proposed legislative rule;

The areas of concern are listed below:

142-26-2. Definitions

add 2.8 Habitable - define so both the landlord and the tenant are using and working with/under &
uniform definition and standard.

add 2.9 Reasonable Time - define in number of days, ie. 20 days, 30 days, etc. or in a time frame such as
9:00 am to 8:00 pm for 142-26-9 paragraph 9.1.

142-26-3. Conditions and Maintenance of a Dwelling Unit
3.7 Remove - after any representation that reimbursement would be made. Replace with - atier landlord

and tenant have agreed in writing that reimbursement would be made,

142-26-4. Notices and Demands

SEALTCA®




4.1 Questions 7 Does this mean a landlord cannot send a notice on their letterhead which in essence
states that if the rent is not paid by a certain date, legal action will be taken to collect the rent due,
possession of the rental unit, or both,

-

142-26-5. Rental Ag-r-eements

5.2.3 This paragraph concerns me the mots, but not the fact that interest be paid on securitv deposits.
What is of concern is placing the security deposits in separate interesi-bearing accounts. As has happened
in the past, banks can change the fees they charge to service an account at any time with little notice to
the public. I feel certain if this procedure is required, you will see banks setting higher minimum balances
on interest-bearing accounts so that the monthly interest paid by the bank is less than the monthly service
charge to service the account. This would result in the tenant receiving less than the amount actually
deposited as the service fee would be deducted from the account balance if the interest is not sufficient o
off set these charges.

Another concemn is that under Chapter 47, Article 12, Code of West Virginia, 1959, West
Virginia Real Estate License Law and Administrative Rules; Section 47-12-18, Trust Fund Accounts;
Records: "Said trust accounts shall designate him or her as trusiee and all such trust accounts must
provide for withdrawal of the funds without previous notice." This has been interpreted to mean that
funds must be deposited into an account that is payable upon demand. The only account is one that does
not pay interest. With this in mind, a licensed real estate broker in compliance with the West Virginia
Real Estate License Law and managing real estate cannot place security deposits in an interest-bearing
account nor collect interest on these deposits. The proposed legislative rule is in direct conflict with
existing real estate license law,

What 1 propose is to require that interest be paid on the security deposit, calculated at the
passbook savings account interest rate being paid by the bank where the owner has their business account
and at the expiration of the lease. This would not be in conflict with the West Virginia Real Estate
License Law nor would the tenant experience a loss in the security deposit because of bank charges.

142-26-6. Security Deposits aud Rent in Advance
6.3 See comments under 142-26-5. Rental Agreements, paragraph 5.2.3.

6.4/6.5 The twenty day time frame is too short. 30 days would be better, but I have found that 45 days is
the ideal . This allows for all but the most extraordinary repair/damages to be corrected and the tenant
provided with an accurate cost, actual bills, of any charges to the security deposit. In my lease it states
the security deposit will be returned within 45 days of lease expiration.

142-26-7. Evictions and Termination of Tenancy

7.2 Why do we need this when before someone can be removed, legally, the owner/landlord must file a -
Petition for Summary Relief for Wrongful Occupation of Residential Rental Property with the county




Magistrate Court, have a hearing and then the magistrate decides what action to take based on the facts
presented at the hearing.

Your proposal requires a 30 day notice before iegal action can be taken to gain possession of the
dwelling unit. This not only lengthens the eviction process but will also cause greater financial harm 1o
the owner. Do you reaily think that someone you have to evict is going to reimburse the owner for back

rent or damages. -

142-26-8, Utilities

Rewrite the introductory paragraph as follows: It Shail be unfair and deceptive act or practice for any
landlord who is obligated by written terms in the tenancy agreement pr addendum attached thereto to:

142-26-9. Unauthorized Entry and Tenants Personal Rights
9.2 Add to the end of this paragraph: Unless authorized by judicial proceedings.

This concludes my comments on Title 142, Series 26. However, [ have one comment concerning
Title 142, Series 23: Legislative Rules Pertaining to The Prevention of Unfair or Deceptive Acts or
Practices in Mobile Home Parks. Why doesn't this legislative rule have interest being paid on the tenant
security deposit. Most mobile home parks charge a lot deposit and in my mind that is the same as a
security deposit. Also, once someone moves into a mobile home park their occupancy tends to be longer
than someone who resides in a residential rental unit and therefore the owner has use of the deposit for 2

ionger time with less chance of repairs or damages.

If you would like to discuss my comments further, please contact me at my office. (304)
296-7930, so we can arrange a time that is agreeable to us both.

Sincerely,

Nl e

William H. Burton, Jr. CRB, CRS, G
Broker
Bel-Cross Properties




700 Virginia Street, W.

Home Builders Association chaieston. wy 25302

P.O. Box 6250

Of weSt Virginia Charleston, WV 25362-0250

Phone: (304) 342-5176
FAX (304) 342-5177

August 10, 1994

President Mr. Tom Rodd, Director

Roseri L. Carvel  Consumer Protection Division
First Vice President 812 Quarrier Street Re 14 Aa=~2L

Stan Buzklew Charleston, WV 25301

Second Vice President

Joan Bell Dear Mr, Rodd:
Third Vice President .
Ra'ph Raspa On Saturday, July 23, 1994, the Board of Directors of the Home Builders Association

Secretary of West Virginia at a regular meeting and after due deliberation, acted unanimously to
Detbie Hawxins  present testimony regarding the proposed rules pertaining to landlord / tenant transactions.
Treasurer This Association has observed that the proposed rules contain very little, if any, protection
Gerale 0. wersran for landlords. In fact, the tenor of the writing presumes that the tenants are "good" and the
National Repres emath}gndlords_may be presumed "pad”. We find that these proposed regulations provide for the
SacgraJ. Dunn  presumption of a problem being one-sided. We believe that these proposed regulations were
National Director prepared with the intent of providing remedies for the tenant and with the presumption that
.ohn Laslie no remedies are necessary for the landlord.
AS?:S:;T; ;QZZTW D'r_e_d_or We find many of the provisions outlined in the proposed regulations are those offered
General Counsel in the Legislature during the mid 1_970'5 through the mid 1980's. These were historically
wizm F Roamanddgfeated because of their slant against a target group.

This Association has traditionally supported fair and reasonable attempts to promote
% landlord / tenant relations. We do not now, nor have we in the past, endorsed unfair and
m unreasonable practices by landlords, property owners or businesses in general. Following are
® g e 55 some of these specific concerns which we believe should be addressed in the consideration of
any new legislation or rules promulgated by the Office of the Attorney General:

1. We find that the requirement of paying interest on security deposits in
separate accounts at a bank are more costly then any benefit which could be realized
by a tenant. Indeed, some banks would refuse to pay interest on such small accounts.
In fact, some banks would charge a fee for handling such accounts. Security
deposits under a joint tenancy would be further complicated as to the reporting of
interest by social security numbers required of financial institution. (See 5.2.3 and
6.3). ' )

2. A "fit and habitable condition” has never been defined by the
Legislature. It should be noted that the late Senator William Morelend from
Monongalia County frequently attempted to amend landlord/tenant legislation to
define what is fit and habitable. We believe that housing codes more appropriately
address what a fit and habitable condition should be.




3. The prohibition in these regulations against collecting rent in advance
or any amounts in excess of one month, plus a security deposit equal to not more
than one month, makes it very difficult to collect for a twelve month lease in college
towns where the normal school year is less than nine months. In fact, some landlords
provide for payment of first month's rent and a security deposit, with the last months
rent on an installment basis to ensure that at least some rent is collected for the period
between May and August. In addition, some landlords provide for a discount for
payment for a term such as six months or a year in advance. It is clear that no rent in
advance can be legitimately claimed by a landlord beyond the terms provided in the
contract. This Association does not condone or support any practice which would
diminish the rights of the tenant to fit and habitable housing at a fair price. However,
when z student or any other tenant fails to honor a commitment within a contract, it
necessarily adds to the cost of doing business and the tenants who honor a contract
are required to make up the difference in any free market society. (See 6.1)

4. As previously noted, this Association supports fair dealings in all
landlord/tenant contracts and relations. We support the refunding of security deposits
in all instances except where legitimate deductions are made for items of damage by a
tenant or failure to pay amounts due under the contract. We do not believe that a time
limit of twenty days for the refund of a security deposit is always reasonable. We are
aware of many landlords whose contracts all run either on a calendar year, a school
year, or other term peculiar to a specific location. Therefore, when multiple tenancies
end in a compressed time frame, it is reasonable to assume that there would be an
undue burden on the staff of a company or any landlord to compile the necessary data
for the return of a deposit in such a short period of time. We believe that other states
recognize the generally accepted period for the refund of security deposits as thirty
days. We have always urged our members to make an effort to make such refunds in
an expeditious and timely manner. We believe thirty days is an acceptable period to
refund a security deposit. We further believe that a damage deposit should rightfully
bg applied to excessive cleaning required by z tenant whose living habits have caused
excessive wear and tear. But we do not condone withholding a security deposit
simply to collect additional rent. (See 6.4 and 6.5)

5. We are strictly opposed to any rule which would allow tenants to perform
work on property of a landlord. The proposed rules would allow a tenant to replace 2
tile roof. We believe there are adequate remedies under law to permit tenants to seek
reiief without attempting to do plumbing repairs, electrical repairs, heating and
cooling repairs, carpentry or other construction which they are most likely not
qualified to perform. Nor should a tenant be permitted to select a contractor which is
not acceptable to the property owner, (See 3.7)

6. We find that the proposed regulations would prohibit accelerations of rent
pavments in the event of default or breach of contract. Common business practice
would permit a bank to accelerate payment on a note, but somehow acceleration of
rent payments is found by these proposed regulations to be unacceptable. We also
find that the section relating to Evictions and Termination of Tenancy is generally
restrictive. West Virginia law provides for a process for eviction for wrongfil




occupation. We believe this section attempts to extend the time necessary for
obtaining possession even during unlawful occupation. We believe this section further
requires a land owner to provide utilities during unlawful occupation, We find this to
be unreasonable. (See 5.2.3 and 7.1 through 7.5)

7. We agree with the provisions of the regulations which would prevent
denying a tenant the use of utilities during any lawful occupation. We strenuously
oppose the requirement that ali utilities shall be furnished during unlawful occupation.
We object to any arrangement which would require a land owner to provide utilities
when funds are being withheld by tenants in breach of a c¢ontract. (See 7.5 and 8.2)

8. We believe the requirement of at least twelve hours advance notice to
show premises to prospective tenants or purchasers is unreasonable when both the
landlord and tenant agree otherwise in writing. This would deny prospective tenants
who are in town for only one day the opportunity to view a living unit where
arrangements were not made some time in advance. (See 9.1)

These comments are provided in the interest of promoting fair and reasonable
landlord and tenant relations and dealings. We believe that the proposed rules and regulations
are silent concerning landlord rights or attempt to remove legitimate rights which the landlord
may already have. It must be noted that there are no unfair and deceptive acts cited which
can be attributed to the tenant. An example of this inconsistency is the provision that it is an
unfair and deceptive act for a landlord "to fail or refiise to accept any notice" but there is no
provision which finds the tenant in violation for the same act.

It is cur opinion that the adopiion of these rules will discourage the development of
affordable rental housing in West Virginia. Accordingly, these rules will not promote job
growth or good lanlord / tenant relations.

Respectfully Submitted,




Emile & Brenice Frere
268 Normandy Street
Star City, WV 26505
304-595-7368

Tom Rodd, Director August 5, 1994

Consumer Protection Division
812 Quarrier Street
Charleston, WV 25301

Dear Mr. Rodd:

My wife and I have a small number of rental units and I wish to
express my concern on the proposed legislation of WV Code Section—

56A-6-103 WV Code Section 46A-7-102 (1) (e).
I have listed some of my concerns below:

itle 142-26-3 Cenditions & Maint., of a Dwelling Unit
3.1 (B) "fit and habitable condition"- who will defind the
guidelines for "fit and habitable"-our units are
already inspected by the City Building Inspector
and the Fire Department.

3.5 What defines a "reascnable time" after receipt of
notice from tenant to make repairs needed to rend-
er premises in a "fit and habitable condition".

Title 142-26-5 Rental Agreement

5.2.3 1y,
;-5-; ' Where are the LANDLORDS' rights?
Title 142-26~6 Security Deposits & Rent in Advance

6.1 What happens when a tenant takes off without paying,

6.2 Receipts of deposits given are listed on ALL of our
Leases therefore this would be more paperworX.

6.3 : To hold security deposit(s) in interest bearing acct.
regquires a seperate account for each renter.More
paperwork.

6.4 Whe do we only have 20 days to return deposit and

not 307 What if damages and unpaid rents come to
more than the security deposit?

Titie 142-26-7 Eviction & Termination of Tenancy

7.2 We have tenants who do NOT pay any rent(they'll pay
"next week')-Are we to wait another 30 days for the
unlawful tenant to be removed? (Another months' rent

not paid.




Lesislation

Title 142-26-8 Utilities

8.2 If tenant does not pay rents owed, are we, the Landlcrds,
suppose “to continue to furnish them with Gas, Water, and
Electric, when we are payving the Utilities on their a-
partment? This would just add to the amount of the uncollsect-
ed rent monays owed us,

Title 142-26-~9 Unauthorized Entry and Tenant Personal Property.

8.2 How are the Landlords suppose to get the Tenants to ho-
nor their debts if we are unable to, at least, put a lein
against their personal property as they own nothing else.

As the owners of a few rental units in a University town, we rent
99% of our Whits to students, the rest to low income families. Some
of our tenants are very good,but a good many have compleatly distroyed
our units and, being low income and students, we have faken some pretty
heavy losses-there is No Way to Collect from these renters.

It would rezlly be a great hardship for myself and my wife to open
accounts for each of our units for security deposits and the paperwork
involved, Below I have listed some guestions for you to ponder:

1. Are these accounts to be in the Landlords names, or the Tenants?
2. Who pays the Income TAX on the interest earned?

It is difficult now, with higher Property Taxes,due to the Property
reapraisals, B & 0 Tax increase, Fire Service Fees, Insurances, and
stricter Fire Codes, not to menticon, the City Building Inspections,
to stay Above Water. Taking into account losses from tenants who don't
pay rents, then skip out, leaving an apartment or house a dirty wreck
{(who cleans it up? the landlord dces or else he has to pay to have it
cleaned-More expense for the Landlord.)

I would like to see some legislature that will protect the Landlords
from the 'skip' renter; as well as the tenant. This legislation is
very one-sided in that it gives all the rights tec the the tenant and
gives roc rights or protection to the Landlords.

I urge you to consider the above.

‘2

Sincerely, 7/;
‘LO " \ ':’ ' .f A
C;%au%é; ‘ e srats e

Emile & Brenice Frere

Time and a MINIMUN of $40.00, after a 30 day notice given and 20plus
days by the court to evict a Tenant; then a MINIMUM of $40.00 MORE to
get a JUDGEMENT to try to Collect the Money owed.(Good Luck)
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Florence Crittenton
HOME &ESERVICES

Post Offce Box 7061 + Yhaedng, Wy 250037061
. - 3047242-7080 » FAX 3047242-T075

August 11, 1894

Mr, Andrew Maler

Cffice of the Attorney General
Consumer Protecticn Division
812 Quarrier Street
Charleston, WV, 25301

RE: Title 142, Seriss 26, Legislative Rule
Pertalining teo Landlord Tenant Transactions

Dezr Mr. Maler:

Your extensioen of the period for written comnent permits me to
offer several polints of zxcepticon and rebuttal te the ckiections
raiged against the propesed landlord-tenant housing reform
legislation during yesterday‘s public hearing.

Security deposits are properly held as a guarantee of perfcrmance,
that the lazndiord’s preperty will be maintained and that the last
menth’s rent will be paid. They are properly held by the landleord
in trust for the tenant, but remain an asset of the tenant. In
principle, a tenant should not locse the economic bensfit of
interest earnings in exchange for granting a landleoré the limited
control of that asset. The cpportunity cost of foregome intearest
on the security deposit doe2s in 2 very real sense constitute an
additciconal fee or charge impesed upen the tenant.

Having c¢hecked this morning with two major West Virginia banks,
Bank One and Wesbance., I have learned that contrary £o statements
made by legislation opponents vesterday, banks will pay interest on
savings and NOW accounts opened by landiords to hold security
depcsits on pehalf of their tenants. According to these banking
sources, it dces not matter whether the ~*landlord® is a scole
preoeprietor, a partner or & corporaticon.

Minimum account balance requirements vary from bank to bank, but as
our experience indicates that landlords almost universally reguire
a deposit equal to one meonth’s rent, it seems exceedingly likely
that the minirmm balance can be met in virtually every case. Rare
is the case in which a landlord assesses a security deposit in the
ameunt of a mere $20, which was cited in yesterday’'s testimony.

Executive Diractor - Narey T, Lipphardt, MSW., ACS W, LCSW.
BOARD OF DIRECTIRS
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while it may be incenvénient for a landlord to keepy separats
accounts for each Fenant‘s security deposit, it is difficul: to-
beliave fhat it would be overly administratively burdensome.
Cwnershio ¢f rental property 1s a business, after all, and running
a business reguires a certain amount of basic record-keeping.

It is hard to believe that any landlord, whether the owner of cne
or one hundred rental units, fails te keep complefe. and curran
records of rent payment, and it seems that notations of deposit
balances fit nicely and naturally into such a format. A
depreciable investment in a now-commeonplace piece of business
sguipment, the perscnal computer, makes the process simpler still.

The proposal voiced by legislation opponents Lo extend the mandated
refund period for security deposits from the proposed twenty days
te a tetal of sixty days would, we feel, impesed a considerable
hardship on low-income renters., When a tenancy terminates, tenants
typically need access to their deposits in order te securs ancother
residence. Alsc, setting the refund deadline at sixty days would
seem toc have the effect of encouraging tenants to default on their
£inal month’s rent, since the funds on deposit with the landlord
might not be available within a reasonable time to assist with the
new rantal.

Cnce again, 1f the landlord is cperating in & business-like manner
therz is no néed for a deposit to be retained for sixty days in

rder for the landlord to ascertain damage and cobtain bids for
repair werk. There should be encugh economic incentive for a
landlerd to move ahead with the assessment and repair progess
without resort to the punitive extremity of freezing tenant funds
for sixty days.

With regard to evicticn under present law, contrary Lo opponents’
testimony, our client’'s experience has been that eviction is a
swift and sure preocess. In Wheeling, Thursday night is "eviction
night" in magistrate court. Landlerds can secure evictions in the
time 1t takes. toc file court papers, walt for Thursday to roll
around and serve the resulting evicticn order. Centinuances are
rarely granted and there are ne extenuating circumstances that
tenants may plead in the case ¢f non-payment of rent. This is true
even in those cases in which tenants are unable toc make rent
payments as a direct result of the extracrdinary expensas they
incur due to landlord property neglect.

Finzlly, with regard to the postulaced econcmic backlash that weuld
ensue Lrom passage of the consumer protection legislation, with
landlerds “forced® £o increase rents, thereby necessarily
decreasing the supply ©f housing units available to low-income
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ternants, we would note that this is an argument that is almost
universally advanced by cpponents to any type of Droposeﬂ reform
that imposes a duty of compliance. It LmPTLes that 1if landlords
are held to any minimal standard of housing guality or fiduciary
responsibility they will automatically punish the low-income
tenant=-consumers by pricing their Droduct heyond the tenant-
comsumer ‘- means to pay.

AS we see it, increased consumer costs are by ne means a certain

result of the implementation of the reform legislation. That is
due first to the fact that rental housing is often a very
profitable business. It is a business that enjoys very favorable
tax treatment and one that benefits from a market environment of

low West Virginia property values and low secular interest rates.
So it would appear that there is more than a little likelihocod that
landlords’ profit margins could absorb much if not all of the
costs of cempliance associated with the proposed legislation.

Secondly, the assertion that there would be an punitive effect on
low-income tenants assumes, in the absence of proof, that there is
insufficient price elasticity in the rental market &to restrain
market prices. We guestion the assumption that tenant-consumer
demand is sufficiently vigorous in this instance Lo weather
significant pr*ce increases. The existing suppiy of wvacant units
may well curb the ability of landlerds to take peremptory action.

We reaffirm our support of your efforts to provide ceonsumer law
protection to temants in thelr relationships with landlords. The
reforms that you have presen_ed are reasonable, eguitable and
overdue, : .

Sincerely,

William D. Gossett
Housing Resocurce Coordinator
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Florence Critrenton
HOVE ESERVICES

Post Office Sox T0BT » Whesling, W 260037061
- 304/242-TO80 « FAX 304/242-7076

July 28, 1994

Office »f the Attorney General
Consumer Frotection Division
812 Quarrier Strest

Crarlestcn, WV 25301

RE Title 142, Series 26: Legislative Rule
TPertcaining to Landlord Tenant Transacticns
Gentlemen:

Our organization provides a broad range of supportive services
inciuding health cars, counseling, day care, life skills
training, and case management services to pregnant and
parenting young women and theixr families throughout West
Virginia. Most of our clients are low-income and subsist cn a
compination of AFDC and Food Stamps.

Among the approximately 2,000 families enrolled in cur
community-pased programs, substandard rental heousing is a2
major problem. With subsidized housing often unavailable, ocur
clients frequently face the prospect of renting barely
affordable units on the private market that are unsafe,
unsound and unsanitary.

The tenant-landlecrd legislation under consideration would
provide »rotecticn that is basic yet commonly unavailable to
an under-educated and unsmpowered aconomic mincrity.
Landlords, like. any other provider of a product or service in
the public marketpliace, should be recuired to adhere to
fundamental truth-in-marketing standards. They should not be
perritted to offer a product or service that i1s hazardous to
nealth or safety, nor should they be permitted Lo
migappropriate funds held as security.

Inforcement of minimum guality standards in rental housing
under ovresent law is intermittent and reactive in nature, and
thig reality affords iittle incentive for landlords Lo become
code-compliant. Even those tenants who are able to rnegotiate
the complex procedures and endure the delays that are
commonolace in dealings with local code administraters remailn
exposed to financial risk while seeking redress for even the
most glaring of housing deficiencies. It is therefore all toc
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common that a _tenant becomes subject to eviction for non-
paymenb oZ rent by virtue of choosing to incur expenses
attributable to owne¥ neglect, such as the cost of plumbing
repairs or an exorbitant heating bill.

Regulation of security deposits would sexrve to rectify a majO*
area of cornflict in the tenant-landlord ?eTatﬂonsnlp Many of
cur c¢lienis have had trouble securing ::e_vetLrp of their
depcsits, whether or not damages are zlleged. In cases of
alleged damages, dOCumen;a;_on_of the danages or evidence of
repair ccsts 1s rarely made available for the tenant o review
or question.

The cther provisions of the legislative proposal reguiring
basic disclosures and vprohibiting deceptive languagse in the
drafiing of notices and rental agreements, reguiring due
process in the case of evictiops and terminations of tenancy,
prohibiting abuse of utility sexrvice, and prohibkiting
unreasonable property searches and seizures are basic steps on
the road to establishing an eguilibrium in the tenant-landlord
reiationship that has been notably one-sided under West
Virginia law. i
Unfortunately, legislative action often arises from a need to
correct. abuses, and it i1s certain that the tenant-landlord
relationghip under present state law stands as an arsa of
pervasive and often aggravated abuses in need of remedial
legislative action. If justice is a process oI balancing
conflicting interests, in this instance a highly-protected
oroperty interest and a virtually unn*otected consumer
interest, then equity requlres a leveli ing of the tenant-
landlord relaticnship by law.

It is on behalf cf our client families who are living in
substandard housing under oppressive circumstances, as well as
on behalf of others who are similarly situated within the many
West Virginia communities that we serve, that we strongly
support the proposed housing regulatecry legislation.
Ixperience convinces us that this legislation is timely, fair
and reascnable.

Sincerely,

P 1
Z\J(L,L_f.._{,,n.. ,Z./ - /‘-w."_‘ ff' .

William D. Gossett -
HJousing Resource Ccordinator

WDG/bb -
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KEN HECHLER
Secratary of State

MARY P, RATLIFF
Daputy Secratary of State

A, RENEE COE
Deputy Secratary of State

CATHERINE FRERQTTE
Exgcutive Assistant

WILLIAM H. HARRINGTON
Chief of Stat!

JUDY COQPER
Dirastor, Adranistratve Law

DONALD R. WILKES

Telaphone: {304) §58-6000

SECRETARY OF STATE Director, Coporations
Building 1, Suite 157-K (Plus all tha volunteer
1900 Kanawha Blvd., East help we can gat)
Charleston, WV 25305-0770 FAX: (304) 558-0900

Comporations: (304) 558-8000

September 19, 1894

Mr. Thomas W. Michels, Rental Manager
Old Colony Management Services, Inc.
1210 Kanawha Boulevard, E
Charleston, WV 25301

Dear Mr. Michels:

I received your letter today regarding the Attorney General’s series 26 rules
"Prevention of Unfair or Deceptive Acts or Practices in Landlord Tenant
Transactions.”

The Secretary of State’s office had no part in promulgating these ruiles, and
we have no more input in what is contained in these rules than the rest of the

public.

However, the Attorney General's office did file this set of rules on July 7,
1994 and had both a public hearing and public comment period which ended on
August 10, 1994, On August 15, the Attorney General’'s office filed agency
approved rules with both this office and Legisiative Rule Making Review
Committee (LRMRC). LRMRC will put this rule on their agenda at a future date
and the public will have another opportunity to make comments. Therefore, | am
forwarding your letter to this Committee. If you would like to have more
information on when this rule will be on their agenda, you may call Marie
Nickerson at 340-3405.

Sincerely,

e, Heckle

Ken Hechler
Secretary of State

cc: Marie Nickerson, Legislative Rule Making Review Committee




0Old Colony Management Services, Inc.
1210 KANAWHA BLVD. E. CHARLESTON, WV 25301
TELEPHONE (304) 344-8051

September 6, 1994

The Honorable Ken Hechier
W.V. Secretary Of State
Adminstrative Law Division
Charleston West Virgima

Dear Mr. Hechler,

In response to the recently filed legislative Rules filed by the Office of the Attorney
General I offer my opinion regarding Landlord Tenant Legislative Rules,

Tn my position as a property manager for Old Colony Management Services I represent
approximately 250 landlords and approximately 450 tenants. It is very important to me that both
the tenants and land owners be represented in an honest and fair manner. Our service objectives
are dedicated around that principal. I was very surprised and disappointed in the lack of equal
interest by not protecting the interest of the landlords.

These Rules can be interpreted as implying that the land owner is responsible for all the
wrong doings and leaves the tenan: holding the bag. It has been my experience that the opposite
is much more prevalent They also seem much to vague in many areas and seems to put the land
owner in jeopardy in situations that are beyond the land owners control. Is there not currently
enough enforceable legislation that protects the landlords and tenants. I feel there is.

Title 142, series 26, states that the rule would protect the consumer from unfair and
deceptive act or practice. The objective is "Promotion of Consutmer Protection”.

In each requirement it starts with "It shall be an unfair and deceptive act or practice for a
landlord to..." All these rules are directed towards the landlord only! Certainly the author is not
unaware to the facts that both the landicrd and the tenants violate rules and usually only the
landlord comes up short. Please understand that land owuers need protection from bad tenants
too!!! Land owners risk s are greater because of a major investment as compared to tenants risk
which is much less.
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You may think that 142-26-5.2.3. referring to the Security Deposits would be helping
tenants receive interest from their security deposits when in fact it will increase their rental
amount to cover the additional bookkeeping required to handle the small return a tenant would
receive.

The above represents my opinion which is shared by many of those owners and
colleagues which I have had conversations regarding this topic.

In summary it is my opinion that your new proposed rules are extremely one sided, vague,
unnecessary and costly to the landowners and tenants. I suggest that existing laws accomplish
adequate protection for tenants and additional legislation will only create more problems then it
would ever solve. Please revamp your thinking to protect everyone not just one segment of the
population.

Respectfully yours,

etk

Thomas W. Michels,
Rental Manager




STATE OF WEST VIRGINIA
OFFICE OF THE ATTORMEY GENERAL

CHARLESTON 25305
DARRELL V. McGRAW, JR. {304) 558-2021
ATTORNEY GENERAL FAX (304) 558-0140

August 15, 1994

The Honcorable Ken Hechler
Secretary of State

Building 1, Suite 157-K
Charleston, West Virginia 25305

PDear Mr. Hechler:

Please accept this letter as my authorization for the filing
of the enclosed proposed legislative rules with the Secretary of
State's Office and the Legislative Rule Making Review Committee.
A public hearing was held on these rules on August 10, 1994.
Written comments were also received.

The enclosed proposed legislative rules %o which my
authorization extends are:

(a) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Acts or Practices in Mobile Home Parks;

(b) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Acts or Practices in Advertising and Sales:

{c) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Acts or Practices in Landlord Transactions:

(d) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Motor Vehicle Repairs:

(e) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Motor Vehicle Sales:

(£) Legislative Rulé Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Proprietary Institution:

(g) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Door-to-Door Sales.




Ken Hechler, Secretary of State
August 15, 19%4 :
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Thank you for your cooperation.

Very truly yours,
Darrell V. McGraw, Jr.

DVM/mgc
Enclosures




