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STATEMENT OF CIRCUMSTANCES

West Virginia has little express law regarding advertising practices.
Consumers are left with the difficuit task of proving generalized deception or fraud
in advertisement practices.

The proposed rule includes consumer protection for advertisement of law-
away plans, service warranties, price comparison and prize give-aways. These are
all areas which have been unregulated, and this has led to consumer abuse, by
misleading the consumer into believing that he is purchasing a certain product, when
such is not the case.
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TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 25
- LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN ADVERTISING AND SALES

BRIEF SUMMARY

The proposed legislative rule regarding advertising and sales covers areas
which often lead to consumer abuse.

The proposed rule would make it unlawful to sell a product not as advertised,
"bait and switch," not disclosing the seller's guarantee, advertise that the consumer
can obtain "easy credit” when the credit terms are not so, abuses in repairs and
services, misrepresentation and abuses in lay-away plans, substitute products,
misrepresentation in pricing and labeling, misrepresentation in price compariscn, not
having ample advertised products for sale, misieading prizes, and availability of
financing. '




TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 25
LEGISLATIVE RULE PERTAINING TO THE
-PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN ADVERTISING AND SALES

§ 142-25-1. General
1.1 Rule Designation.--This rule is legislative

1.2 Scope.--This legislative rule covers certain unfair or deceptive acts or
practices covering advertising and sales practices in West Virginia, its counties, and
all political subdivisions.

1.3  Authority.-- W. Va. Code § 46A-8-103 W, Va, Code § 4B6A-7-102(e).
1.4  Filing Date.--

1.5  Effective Date.--

1.8 Repeal of Former Rule,-- Not applicable

1.7 Penalties.--Except as otherwise indicated, a violation of this rule
constitutes a vioiation of Article 8 of the West Virginia Consumer Credit and
Protection Act, W. Va. Code § 48A-6-1017 et seq.

1.8 Construction.--This rule shall be liberally construed to effectuate the
purposes of the Waest Virginia Consumer Credit and Protection Act, W. Va. Code §
48A-1 et seq. '

1.9 Severability.--If, for any reason, any section, subsection, sentence,
clause, phrase, or provision of this rule or the application thereof 10 any person or
circumstance is held unconstitutional or invalid, such unconstitutionality or invelidity
shall not affect other sections, subsections, sentences, clauses, phrases, or prevision
or its application to any other person or circumstance, and to this end each and
every section, subsection, sentence, clause, phrase, or provision of this rule is
hereby declared severable.

§ 142-25-2 Definitions.

2.1 "Act or Practice” An act or practice shall include any threat or attempt
to perform such act or practice.

2.2 "Advertisement” means the publication, dissemination or circulation of
any matter, oral or written, including labeling, which tends to induce, directly or
indirectly, any person to enter into any obligation, sign any contract, or acquire any
title or interest in any goods or services and includes every work device to disguise

any form of business solicitation by using such terms as "renewal,” "invoice,” "bill,"
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"statement” or "reminder," to create an impression of existing obligation when there
is none, or other language to mislead any person in relation to any sought-after
cammercial transaction,

2.3 "Consumer” means a natural person to whom a sale is made in a
consumer transaction. : '

2.4 "Consumer transaction” means a sale to & natural person or persons for
a personal, family, household or agricultural purpose.

2.5 "Bait Advertising” is an alluring but insincere offer to sell a product
which the advertiser does not intend or want to sell, or the advertisement of goods
after which the merchant steers consumers responding to the advertisement of other
goods by disparaging the advertised goods or otherwise discourage their purchase.
Its purpose is 1o switch consumers from buying the advertised product in order to
sell something else, usually at a higher price or on a basis more advantageous 10
the advertiser. The primary aim of a bait advertisement is to obtain leads as to
persons intergsted in buying a product of the type so advertised.

2.6 "Blind Advertising" means an advertisement which has the tendency
to induce consumers to contact the advertiser and which fails 1o reveal that the
primary purpose of the advertisement is the sale of goods or services, and fails to
reveal the identity of the advertiser.

2.7 "Clear and Conspicuous Disclosure” Without limiting any other provisions
of law, disclosures required by these regulations shall be of such size or color
contrast and so placed as to be readily noticeable to purchasers or prospective
purchasers reading advertising, sales promotional literature, or invoices containing
same, or reading any representation as 1o content on the container in which the
product is packed, or inspecting a product before instaliation or with & minimum of
disassembly after installation. A term is conspicuous when it is so written that a
person against whom it is to operate ought to have noticed it. Language in the body
of a form is "conspicuous™ if it Is in larger or contrasting type or color.

2.8 "Deceptive Warranty” includes

2.2.1 A guarantee or warranty that contains an affirmation, promise,
description, or representation that is either false, fraudulent, or that in the light of
all the circumstances would mislead the consuming public; or fails 10 contain the
necessary information to avoid misleading the consuming public; or,

2.9.2 A guarantee or warraniy created by the use of such terms as
"guarantee" or "warranty"” if the terms and conditions of such guarantee or warranty
so limit its scope and application as to render the representation illusory, as where
any costs or charges to the consumer attendant upon such work are prohibitive or
approach the cost for the repairs absent any warranty or guarantee.

§ 142-25-3 False Advertising

3.1 It shall be an unfair and deceptive act or practice to advertise in
violation of this section. No advertisement containing an offer to sell a product shall
be made when the offer is not a bona fide effort to sell the advertised product.
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3.2 No statement or illustration shall be used in any advertisement which
creates a false impression of the grade, quality, make, value, currency of mode, size,
color, wusability, or origin of the product offered, or which may otherwise
misrepresent the product in such a manner that {ater, on disclosure of the true facts,
there is g likelihood that the buyer may be switched from the advertised product to
another. Even-though the true facts are subsequently made known to the buyer,
the law is viciated if the first contact or interview is secured by deception.

3.3 No act or practice shall be engaged in by an advertiser or seller 10
discourage the purchase of the advertised product as part of a bait scheme to sell
another product. For example, among acts or practices which will be considered in
determining if any advertisement is a bona fide offer include, but not iimited to:

3.3.17 The refusal to show, demonstrate, or sell the product offered
in accordance with the terms of the offer.

3.3.2 The disparagement by acts or words of the advertised product
or disparagement with respect to the guarantee, credit terms, availability of service,
repairs, or parts, or in any other respect, in connection with it.

3.3.3 The failure to have available at all outlets listed in the
advertisement a sufficient quantity of the advertised product to meet reasonable
anticipated demands, unless the advertisement clearly and adequately discloses that
supply is limited and/or the product is available only at designated outlets.

3.3.4 The refusal 1o take orders for the advertised product to be
delivered within a reasonable pericd of time.

3.3.5. _The showing or demonstrating of a product which is defective,
unusable or impractical for the purpose represented or implied in the advertisement.

3.3.6 Use of a sales plan or method of compensation for salesmen or
penalizing salesmen, designed 10 prevent or discourage them from selling the
advertised product. _

3.4 No practice shall be pursued by an advertiser or seller in the event of
sale of the advertised product of obtaining or attempting to obtain a rescission of the
sale of the purpose of selling another product in its stead. Among acts or practices
which are relevant in determining if the initial sale is in good faith, and not a
stratagem 1o sell another product are:

3.4.1 Accepting a deposit for the advertised product, then switching
the buyer to a higher-priced product.

3.4.2 Failure to make delivery of the advertised product within a
régsconable time or to make a refund.

3.4.3 Disparagement by acts or words of the advertised product, or

disparagement with respect to the guarantee, credit terms, availability of service,
repairs, or in any other respect, in connection with it.
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3.4.4 The delivery of the advertised product which is defective,
unusable or impractical for the purpose represented or implied in the advertisement.
Sales of the advertised product do not preclude the existence of a bait and switch
scheme if the sales are a mere incidental by-product of the fundamental plan and are
intended to provide an aura of legitimacy to the over-gll operation.

§ 142-25-4 Deceptive Advertising of Guarantees

it shall be an unfair and deceptive act or practice to advertise a guarantee in
violation of this section.

4.1 In general, any guarantee in advertising shall clearly and conspicuously
disclose: ; - ’

4.1.1 The name and extent of the guarantee. This inciudes disclosure
of what preduct or part of the product is guaranteed; what characteristics of
properties of the designated product or part thereof are covered by, or excluded
from, the guarantee; what is the duration of the guarantee; e;e; what, if anything,
anyone claiming under the guarantee must do before the guarantor will fulfill his
obligation under the guarantee, such as return of the product and payment of service
or labor charges; and

4.1.2 The manner in which the guarantor will perform. This consists
primarily of a statement of exactly what the guarantor undertakes to do under the
guarantee. Examples of this would be repair, replacement, refund. If the guarantor
or the person receiving the guarantee has an option as to what may satisfy the
guarantee this should be set out; and

4.1.3 The identity of the guarantor. The identity of the guaranzor
should be clearly revealed in all advertising, as well as in any documents evidencing
the guarantee. For example, it should be made clear whether the manufacturer or
the retailer is the guarantor.

4.2  As 1o those guarantees which are adjusted by the guarantor ¢n a pro
rata basis, the advertising relating thereto should clearly disclose this fact, the basis
on which they will be prorated, e.g., the time for which the guaranteed product has
been used, and the manner in which the guarantor will perform.

If these guarantees are to be zadjusted on the basis of a price other than that
paid by the buyer, this price should be clearly and conspicuously disclosed.

Example: During the course of a sale, "A" sells to "B" for $20 and with a 12
meonth guarantee a battery that he regularly sells for $35. After 6 months the
battery proves defective. If "A" adiusts on the basis of the price "B" paid $20, "B"
will only have to pay 1/2 of $20, or $10, for a new battery. If "A" instead adjusts
on the basis of the regular selling price, "B" will owe 1/2 of $25, or $12.80 for a
new battery. The guarantor would be required to disclose here the following: that
this was a 12 month guarantee, that the regular selling price, rather than the actual
sale price, would be used in the adjustment, that there would be an adjustment on
the basis of the time that the battery was used and, if factual, that he would not
pay the adjustment amount in cash, but would make an adjustment on a new
battery.

4.3 “"Satisfaction or your money back,” "10 day free trial," or similar
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representations will be construed as a guarantee that the full purchase price will be
refunded promptly at the option of the buyer.

If such guarantee is subject to any conditions or limitations whatsoever,
they shall be set forth.

Example: A rose bush is advertised under the representation
"Satisfaction or yvour mgney back." The guarantor requires return of the product
within 1 year of purchase date before he will make refund. These limitations, l.e.,
"return™ and "time" shall be clsarly and conspicuously disclosed in the ad.

4.4 When a product is represented as "guaranteed for life” or as having a
"lifetime™ guarantee," the meaning of the term "life" or "lifetime” should be
explained.

Example: "A" advertised that his transmission was gusranteed far
"life", whereas his guarantee ran for the "life of the car” in which the transmission
was originally instaliled. The advertisement is ambiguous and deceptive and shouid
be modified to disclose the "ife" referred to.

4.5 Advertisements which contain representations of guarantees that assure
prospective buyers that savings may be realized in the purchase of the advertiser’s
products, such as "Guaranteed to save you B0%," shall include a clear and
conspicuous disclosure of what the guarantor will do if the savings are not realized,
together with any time or other limitations that he may impose. Guarantees of this
type may constitute affirmative representations of fact.

4.6 A seller or manufaciurer shall not advertise or represent that a product
is guaranteed when he cannot or does not promptly and scrupulously fulfill his
obligations under the guarantee.

A specific example of refusal to perform obligations under the guarantee
is use of "Satisfaction or your money back™ when the guarantor cannot or does not
intend promptly to make full refund upon reqguest.

4.7 Where guarantees zre employed in such a manner as 1o constitute
representations of material facts, the guarantor not only undertakes 1o perform under
the terms of the guaraniege, but &lso assumes responsibility under the law for the
truth of the representations made.

Example 1. "Guaranteed for 36 months” applied to a battery is a
representation that the battery can normally be expected to last for 36 months and
should not be used in connection with a battery which can normally be expecied 10
last for only 18 months.

Example 2: "Guaranteed to grow hair or money back" is a
representation that the product will grow hair and should not be used when in fact
such product is incapable of growing hair.

Example 3: "We guarantee you will earn $500 a month" is a
representation that prospective employees will earn a minimum of $500 each month
and should not be used unless such is the fact.

4.8 The term "unconditionally guaranteed" should not be used when a
guarantee is restricted in any manner other than as to when there is a time limit, it
should be clearly disclosed {(e.g., "unconditionally guaranieed for three years"}). An

-5 -




"unconditional guarantee” is considered as an undertaking on the part of the
guarantor either to refund the full purchase price of the product so guaranteed or to
repair or replace such product shouid it prove defective in any respect, all at the
option of the buyer.

{(Note: The ungqualified use of the word "guaranteed” shall be
considered as a represgniation that an article so described is "unconditionally
guaranteed".) -

§ 142-25-5 Deceptive Pricing and Misrepresentation

5.1 It shall be an unfair and deceptive act or practice in advertising to make
claim or representation by any means which has the capacity or tendency or effect
of deceiving buyers or prospective buyers as to the value or the past, present,
commeon or usual price of a product, or as to any reduction in price of a product, or
any saving relating to product. Savings or value claims utilized in connection with
terms such as "originally,” formerly," "regularly,” "usually," "comparable value,” "list
price" or other like terms, expressions, or representations must be based on facts
provable by the claimant or advertiser by his own records; or by reasonably
substantial competitive sales in the trading area where such claims or representations
are made, under circumstances and conditions are represented or implied by the
claims or representations.

5.2 It shall be an unfair and deceptive act or practice to make any claim or
representation by any means concerning a product which directly, or by impiication,
or by failure to adequately disclose additional relevant information, has the capacity
or tendency or effect of deceiving buyers or prospective buvers in any material
respect. This prohibition includes, but is not limited to, representations or claims
relating to the construction, durability, reliability, manner or time of performance,
safety, strength, condition, or life expectancy of such product, or financing relating
to such product, or the utility of such product or any part hereof, or the ease with
which such product may be operated, repaired, or maintained or the benefit to be
derived from the use thereof.

5.3 No advertisement shall be used which would mislead or tend to mislead
buyers or prospective buvers, through pictorial representations or in any cther
manner, as to the product being offered for sale. Where price is featured in
advertising, any picture or depiction utilized in connection therewith, shall ciearly
indicate the exact product being offered for sale at the advertised price.

§ 140-25-6 Advertising or Offering to Sell on an "Easy Credit" Basis

6.1 ft is an unfair and deceptive act or practice for any seller 10 induce a
consumer to enter into a transaction by advertising or offering to sell to such buyer
on easy or lenient credit terms, ¢r wards to simiiar effect or meaning, when the facts
demonstrate that the credit or repayment terms of the credit arrangement are neither
lenient nor easy. Factors indicating that the credit terms are neither ienient neor easy
include, but not limited to:

6.1.1 The seller does not in fact extend credit to persons whose

ability to pay, or credit rating, is below generally prevailing standards of credit
worthiness; :
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6.1.2 The down-payment and repayment periods are not as low as or
are shorter than those extended 1o persons ordinarily determined to be credit worthy;

6.1.3 The true cost of the credit being charged by the seller is in
excess of the average cost being charged by other sellers in the same general
merchandise retail market;

6.1.4 The mark-up over the seller’s acquisition cost for the goods or
services which are the subject cf the transaction exceeds the average mark-up being
charged for similar or comparable goods or services by sellers in the same general
merchandise retail market;

6.1.5 The seller pursues a policy of using rigorous collection practices
against buyers who fall behind in their payments;

©.1.6 The seller negotiates, sells or discounts the instrument which
is the evidence of the buyer’'s indebtedness to a third party without printing or
stamping on the face "Consumer Note.”

§ 142-25-7 Repairs and Services Including Warranties and Service Contracts

7.1 Repairs and Services. It shall be an unfair and deceptive act or practice
to: . - :

7.1.1 Fail to provide in advance 10 a customer upon request & written
estimate of the cost to the customer of the anticipated repairs, or the basis upon
which the charge to the customer will be made and the reasonably expected time
to accomplish such repairs, including any charge for reassembly of any parts
disassembled for inspection or any service charge 1o be imposed;

7.1.2 Make or charge for repairs which have not been authorized by
the customer;

7.1.3 Fail to disclose, in the case of an in-home service call wheare the
consumer has initially contacted the repairman, that a service charge will be imposed
even though no repairs are effected, before the repairman goes to the consumer’s
home;

7.1.4 Represent that repairs are indicated to be necessary when such
is not a fact; i

7.1.5 Represent that repairs have been made when such is not a fact;

7.1.6 Represent that the goods being inspected or diagnosed are in
a dangerous condition or that the customer’s continued use of them may be harmful
to him when such is not a fact;

7.1.7 Materially understate or misstate the estimated cost of repair
services, . ,

7.2 Warranties. It shall be an unfair and deceptive act or practice to fail to
perform or fulfill any promises or obligations arising under a warranty. The utilization
of a deceptive warranty is unlawful. Fail to provide the customer with an itemized
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list of repairs performed and the reason for such repairs including:

7.2.1 Alist of parts and statements of whether they are new, used,
or rebuilt and the cost thereof 1o the customer; and the number of hours of labor
charged and the name of the mechanic performing there service.

7.2.2 It shall be an unfair and deceptive act or practice to attampt 1o
limit an implied warranty erising by operation of law, whether by language such as
"as is" or by representing that a consumer’s warranty is limited to an express
warranty after which repairs are at the consumer’s cost.

7.2.3 It shall be an unfair and deceptive act or practice to fail 1o make
repairs that should be covered under an implied warranty.

7.3 Service Contracts. It shall be an unfair and deceptive trade practice 10
fail to disclose in writing, fully and conspicuously, in simple and readily
understandable language that a service cantract charge pays for, or that no charge
may be made for that which an implied warranty should cover, or to charge the
consumer a_service coniract charge for that which is covered by an implied warranty
by operation of law.

g 142-25-8 Lay Away Plans
It is unfair and deceptive act or practice:

8.1 To fail to disclose or 1o misrepresent in any way the store’s policy with
reference to a "lay away" plan;

8.2 To represent 1o a consumer who is purchasing on a "lay away” plan
that the specific goods chosen by the consumer or an exact duplicate of such goods
are being laid away for that buyer when such is not & fact;

8.3 To fail 1o disclose to the consumer that the specified goods or their
exact duplicate will only be set aside for a certain period of time;

8.4 To deliver to the consumer after payments (pursuant to the fay away
plan} are completed, goods which are not identical or exact substitutes tc those
specified, unless prior approval in writing has been received from the buyer;

8.5 To increase the price of the goods specified either by way of increasing
the payments of substitute goods which are of a lower quantity of price;

8.6 To fail to deliver to the consumer on any date payment is made, a
receipt showing the amount of that payment and the datie thereof, and, upon
request, the balance of payments made up 10 date;

8.7 To fail to disclose or misrepresent in any way the store’s policy with
reference to cancellations and repayments or non-repayment of payments alr_egdy
made, and in case payments are not refunded, to fail to disclose that fact in writing.




g 142-25-8 New for Used, Substitution of Products, Failure to Deliver

2.1 New for Used. It is an unfair and deceptive trade practice to represent,
directly, or indirectly, that a product is new or unused, or that any part of & product
is new or unused when such is not the fact, or to misrepresent the extent of
previous use thereof. [t is further an unfair and deceptive trade practice for a seller
to offer for safe or sell any product which is used, contains used parts; is rebuilt,
remanufactured, reconditioned, or contains, rebuilt, remanufaciured, orreconditicned,
or that it contains used, rebuilt, remanufactured or reconditioned parts, mada to the
buyer or prospective buyer.

The disclosure that a product has been used or contains used parts as
required by the previous paragraph may be made by use of a word such as, but not
limited to "Used,” "Second Hand,"” "Repaired,” "Remanufaciured,” "Reconditionad,”
“Rebuilt," whichever is applicable to the product involved.

2.2 Substitution of Products. It is an unfair and deceptive practice tc make
a substitution of products:

9.2.1 By shipping, delivering, or installing products which do not
conform to samples submitted or to specifications upon which the sale is
consummatied to induced, or to the representations made prior to securing the order,
without advising the purchaser of the substitution and obtaining the consent thereto
prior 10 making shipment, delivery, or installation;

9.2.2 By falsely representing the reason for making the substitution
in order to induce consent; or

9.2.3 When there was no intention to deliver the original merchandise
ordered. : .

9.3 Failure to Deliver. It is unfair and deceptive act or practice:

9.3.1 Toadvertise or promise prompt delivery where delivery is neither
prompt nor expeditious. ' S - o

9.3.2 To fail to deliver merchandise ordered by mail or otherwise on
which payments has been made or undertgken, in the form of a deposit, down
payment or total payment where a definite delivery date has been set unless the
seller can show how circumstances beyond his control and not within his knowledge
at the time the order was accepted which prevented the seller from meeting the
delivery date.

9.3.3 To accept an order for goods, or service, where delivery is not,
because of facts known to the seiler, contemplated within four weeks, unless a later
delivery date is specifically agreed upon by the consumer and the seller.

£§142-25-10 Disclosure of Material Representations

10.1 It is an unfair and deceptive act or practice for a seller to fail to clearly
and conspicuously disclose in any advertisement any material representation, the
omission of which would have the tendency or capacity 1o mislead reasonable buyers
or prospective buyers. For purposes of these regulations, material representations
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which must be clearly and conspicuously disclosed shall include but are not limited
to the following.

10.1.1 The fact that a mandatory fee in addition to the advertised
price will be charged for any service such as delivery, handling, installation, or an
initiation fee; - - '
10.1.2 The amount of any handling, service or other additianal fee for
an admission ticket to an entertainment event charged to any purchaser who
purchases such ticket through a ticket service or similar entity other than the box
office for the facility holding such event when the advertisement refers to the price
of such ticket;

10.1.3 The fact that the product advertised is available for the
advertised price only after the purchaser receives a rebate from the manufacturer of
the product; )

10.1.4 The fact that the product advertised is used, rebuiit,
remanufactured, reconditioned, imperfect, irregular or a second;

10.1.5 in case of hard goods, the fact that a hard good advertised has
been discontinued by the manufacturer, if the seller knows: {1) that there is 3
significant risk that the product will not have replacement parts and supplies
essential to the operation of the product available during its average useful life or for
three vyears after purchase, whichever is less; or (2} that the product has been
discontinued and either: (a) is the subject of a notice from the manufacturer that the
manufacturer will voluntarily add a safety improvement to the product; or (b} lacks
safety improvements that the manufacturer either has agreed to make or has been
required to make by a regulatory agency,

10.2 In the case of hard goods, individually identified for sale in any
advertisement, the manufacturer’'s name or trade name, the seller’s proprietary
trademark, or if a seller is prohibited by ilaw or by contract from using the
manufacturer's name or trade name in an advertisement, the phrase "famous brand
names"” or any similar phrase, and the model number of any hard goods, unless it is
the only model of the hard good currently being soid in the trade area or the item is
not customarily identified and distinguished by its mode! number, or it is being
offered for sale at a price under $25.

10.3 The fact that the product advertised at a stated price does not include
parts, accessories or equipment customarily included and necessary or usual to the
proper functioning, appearance, or use of such product.

10.4 With respect to tags, labels, and in-store signs:

10.4.1 a tag need only contain material representations regarding the
price of an item; : '

10.4.2 a label need only contain material representations regarding the
guality of an item;

10.4.3 an in-store sign need only contain material representations
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regarding the price or quality of an item.
§ 142-25-11 Duration of Sale

11.1 Itis unfair and deceptive act for a seller to advertise a price comparison
for a period greater than twenty-one (21) days unless the product is being offered
as part of an advertisermment clearance sale in which the product will continue to be
offered at a reduced price until it is sold.

§ 142-25-12 Price Comparison and Savings Claims

12.1 Unidentified Price Comparisons. [t is unfair or deceptive act for a seller
to state or imply that it is offering any savings as to any product by making a direct
or indirect price comparison, unless the seller clearly and conspicuously describes the
basis for the price comparison. Notwithstanding the foregoing, a seller may claim
a savings or compare a higher and lower price without disclosing the basis for the
comparison if the seller is comparing to its own former price.

12.2 Comparison to Sellers’s Own Former Prices. 1t is an unfair or deceptive
act for a seller to compare its current price with its former price for any product,
uniess such former price meets ane of the following conditions:

12.2.1 The former price is equal 1o or below the price(s) at which the
seller made at least 30% of its sales of such products in any state in the twelve
month period immediately preceding the measurement date of the advertisement; or

12.2.2 The comparison is made during & 180-day period immediately
following the establisnment of the former price, and the product is not offered for
sale at a lower price for more than 45 percent of that 180-day period. For purposes
of this provision a former price is established by offering the product for sale at such
price or a higher price openly and in good faith on each business day of a period of
at least 14 consecutive calendar days immediately preceding the initial advertisement
of the price comparison. A seller offers a product openly and in good faith when the
seller’'s former price does not exceed the seller’s usual and customary retail mark-
up for similar merchandise, i.e., the former price is not an inflated or exaggerated
price. The burden shall be on the seller to show that its former price is not an
inflated or exaggerated price. The following factors may be considerad in
determining whether the seller has met such burden: {a) whether the seller compares
its current price to its former price when the seller knows at the time it will be made
at such former price; or (b} whether the former price substantiaily exceeds the price
at which a reasonable number of non-discount sellers sell the product in the seller’s
trade area; or (¢} where a "manufacturer’s suggested retail price™ or a "list price”
exists for the product, whether the former price exceeds such price and by what
amount; or {d) whether the product was openly and actively offered in the recent,
regular course of business, such as by devoting reasonable display space to the
product during the period{s} in which it was at the former price, maintaining
reasonable inventory during former price periods, advertising the product at the
former price periods, advertising the product at the former price; or

12.2.3 The former price is equal to or below the price(s} at which the
seiler has offered the product for sale for less than 14 days, and the seller clearly
and conspicuously, discioses in all advertisements for the product the specific period
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during which the seiler offered the product at the former price.

12.2.4 |t shzall be an unfair or deceptive act for a seller 1o advertise a
sale with a duration of 4 days or less that involves a substantial portion of the
products in a store or department.

12.2.5 It shall be an unfair or deceptive act for a seller tc offer a
product in accordance with an advertised price policy whereby prices are reduced by
a set amount or percentage on a pre-set schedule.

§ 142-25-13 Introductory Offers and Future Price Comparison

13.1 Except for a cataleg, it is an unfair or deceptive act for a seller 1o make
an introductory offer or to compare its current price for a product with the price at
which the product will be offered in the future, uniess:

13.1.1 The {future price takes effect immediately after the sale is over
but not later than 60 calendar days after the dissemination date of the introductory
offer ar price comparisan; and

13.1.2 Following the date the future price takes effect the product is
offered openly and in good faith in the state at the future price for a period of time
that is at least equal to the period of time that it was offered at the introductory
price, but not less than 21 days, except where compliance becomes impossible
because of unforeseeable circumstances beyond the seller’s control which the seller
is able to document,

8 142-25-14 Availability of Advertised Products

14.1 It is an unfair or deceptive act for a seller to offer any product for sale
when the selier does not have the product in stock or readily available for sale in
sufficient quantities 1o meet reasonably anticipated demand at its retail locations in
the trade area covered by the advertisement.

14.2 Notwithstanding the terms and provisions of 14.1 above, it shall not be
an unfair or deceptive or practice to offer any product for sale if the seller deoes not
have the product in stock or readily avaiiable for sale in sufficient quantities to meet
reasonable anticipated demand at its retall iocation in the trade area covered by the
advertisement when: ' )

14.2.1 The seller clearly and conspicuously disclosed in the
advertisement all specific exceptions, limitations or restrictions regarding the stores,
products or prices applicable to the advertised offer, and: {1} States the minimum
guantity of the product available in each store; or (2) States that the quantity is
limited and that is the case; or that rain checks will be provided, if that is the case;
or

14.2.2 The seller has acted in good faith by ordering the advertised
product in adegquate time for delivery and in sufficient quantities to meet reasonably
anticipated demand and: (1) offers a comparable product at a comparable savings,
acceptabie to the reasonable consumer and to all prospective buyers unable 1o
purchase the advertised product; or (2} provides a rain check to each prospective
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buyer at the time of the attempted purchase, and the seller: (a) informs the
consumer when the rain check is more than sixty 60 days from the date of issuance
advertisement that a longer period applies and specifically states the length of such
time period; (b) discloses to the consumer at the time the rain check is issued that:
(1) for a product advertised for $25 or more, the selier will make reasonable efforts
to notify the consumer when the rain check item is available; or (2) for a product
advertised for less than-$25, the seller will not notify the consumer when the rain
check product is available, if that is the seller’s policy; and (c) allows the consumer
a reasonable redemption period to purchase the item; or

14.2.3 The seller has acted in good faith by ordering the advertised
product in adequate time for delivery and in sufficient quantity to satisfy reasonable
anticipated consumer demand. Notwithstanding anything contained herein, a seller
shall be presumed not to have acted in good faith if such seller has demonstrated
a pattern or practice of failure to have the product in stock in sufficient quantities
to satisfy reasonable anticipated consumer demand.

§ 142-25-15 Disclosure of Expiration Dates

15.1 It is an unfair or deceptive act for a seller to fail to disclose in an
advertisement, other than a tag, label, or in-store sign, the earliest date upon which
an offer terminates if the offer is for a limited period of time.

§ 142-25-16 Prizes

16.1 Itis an unfair and or deceptive act for a selier to offer any product for
free or at a reduced price (a "prize"), 10 a prospective buyer in conjunction with the
prospective buyer’s participation in a sales presentation or promotional contest,
unless; - - - -

16.7.1 The seller clear and conspicuously discloses in the
advertisement all material conditions or limitations imposed by the seller as a
prerequisite to receipt of or on the use of the prize.

16.2 In every prize promotion in which there is a risk that each person
satisfying the conditions or limitations disclosed in the advertisement will not receive
the advertised prize:

16.2.1  The seller shall clearly and conspicuously disclose in the
advertisement the quantity of each prize offered;

16.2.2 The seller shall clearly and conspicuously disclose the numerical
odds of receiving each prize or if the odds cannot be reasonably calculated, the
approximate number of individuals to whom the advertisement is disseminated or the
fact that the odds of winning & prize are determined by the number of entries
received; and B L )

16.2.3 Within thirty {30} days of the award of the prize, the seller shall
clearly and conspicuously disclose in each of its business locations and by mail, if
SO requested in writing, the manner by which a person may learn the name and the
city or town of residence of each prize winner, the date of receipt of the prize, the
value of the prize, and the business location of the seller, if any, which the winner
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visited to qualify for the prize; and

16.2.4 The prize Is provided to the entitled consumer at the tima the
conditions are met, unless: (&) The advertisement clearly and conspicuously
discloses a specific later delivery date {for example, twenty days after the consumer
satisfies the advertised, conditions); or (b) The consumer agrees in writing to &
specific later delivery date. - -

& 142-25-17 Availability of Financing

17.1 Itis an unfair and deceptive act or practice for a seller to state or imply
that financing is available at a specified rate of interest or upon other specified terms
unless: : C . o

17.1.1 Financing at such rate or upon such terms is available to the
public generally through the selier; or

17.1.2 The seller clearly and conspicuously discloses any special
conditions, terms, or criteria other than general creditworthiness which a purchaser
must meet in order to qualify fer such financing.

17.2 Compliance with Truth-in Lending Regquirements. It is an unfair or
deceptive act for a seller who advertises any finance terms to fail to compiy with
federal Truth-In Lending laws, 15 U,S.C. 8§ 1601, et seg., and regulations
promulgated thereunder.

§ 142-25-18 General

18.1 It is an unfair and deceptive act or practice for a seller in a2 consumer
transaction to fail to comply with existing statutes, rules, regulations or laws meant
for the protection of the public’s health, safety, or welfare promulgated by the state
or any political subdivision thereof intended to provide the consumers of this state
protection or;

18.2 To fail to comply with the Federal Trade Commission Act, the Federal
Consumer Credit Protection Act or other Federal consumer protection statutes within
the purview of West Virginia Code §46A-6-101 et seq.

§ 142-25-19 Private Employment Agencies and Business Schemes

19.1 It is an unfair and deceptive act or practice to make false or deceptive
representations through advertisements or otherwise regarding the actual or probable
earnings of the existence of opportunities or openings in any vocation, company,
business, firm or other place of employment.

19.2 itis an unfair and deceptive act or practice to make any representations
as 1o opportunities available in or to promote any activity, occupation or vocaticn as
being profitable for ome engaging in it if in fact the representations as to the
opportunities available or profits to be made are untrue and the representor does not
have & verifiable and legitimate basis for believing they were true.

18.3 [t is an unfair and deceptive act or practice in the sale or offering for
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sale of consumer goods or services for any person 1o represent cr imply in
advertising or ctherwise that persons employed in a particular positicn in 2 trade or
industry or who are self-employed in @ particular position in a trade or industry earmn
a stated salary or income or that the goods or services offered or sold will enable the
purchaser or prospective purchaser to earn the stated salary or income or "up to" the
stated salary or income, unless:

12.3.1 The salary or income s equal 1c or less than the average salary
or income of persons employed less than five years in the Indicated position in the
state and the advertisement or representation states the basis for calculation of the
averege salary or income or the advertisement or represantation siates the basis for
calculation of the salary stated and also discloses the average salary or income of
nersons employved less than five years in the indicated poesition in the State,

19.3.2 The advertisement or representation states any limitations,
conditions, or other requirements such as union membership or service of an
apprenticeship, which must be met before the stated salary or income can be earned;
and

19.3.3 The advertisement or representation stiates clearly and
conspicuously that no guarantee is made that a person who purchases the advertised
goods of services will earn the stated salary income, unless the guarantee is actualiy
offered by the seller.

The words "EARN $..... "or "EARN UP TO $...." or word of simiiar import or
meaning constitute a representation that a person who purchases the goods or
services will earn the stated saiary or income within the meaning of this Regulaticn.

§ 142-25-20 REMEDIES

20.7 In the event of a violation of this Rule by person subject to its
provisions, the Attorney General may bring a civil action to restrain any such
violation, including an application for temporary relief pending final determination of
the proceedings, and for other appropriate relief, including restitution for affected
consumers and the cests and expenses incurred in the investigation and prosecution
of such action.

20.2 In addition to an application for injunctive remedies and other
appropriate relief, as aforesaid, the Attorney General may also bring a civil action for
the willful violation of this Rule, and if the court finds that a person has engaged in
a course of willful and repeated viclations of this Rule or any other applicable
provisions of the West Virginia Consumer Credit and Protection Act, W. Va, Code
46A-1-101 et _seq., it may assess a civil penalty of no more than five thousand
doilars for each such violation. The Attorney General may alsc teke such
administrative and other action authorized by law and regulation.
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MR. RODD: Goocd morning. We're

about tc begin. For a few remarks, the Honorable
Darrell V. McGraw, Jr., the Attorney General.
DARRELL McGRAW: Good nmoerning.

I'm glad vyou were able to come. I'm glad that
we're going to be able to hear from you with respect
toc the regulations which have been prepared by the
task force that we designed fto Initiate the
promulgation of regulations which we are required
under the law to promulgate.

I must share with you a secret in my heart of
hearts. Indeed, I had a long cohversation about
this very issue earlier today with relation to an
entirely different proposition than these
regulations.

In my heart of hearts I'm always concerned
about more regulations and more laws. For guite a
long time, even perhaps 20 vears, it has been that
the Attorney General's office is empowered to,
indirectly, to promulgate regulations in these
fields that we have chosen toc address; and it has
also been that others have probably shared the view
which I have, which is that, that it's possible for

regulations to just be piling on.
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I'm not here today to say that that is true
with respect to any particular or speciflc
regulation that we are addressing here, but I do
want you to know that in my heart of hearts that I
approach these things as a matter of duty directed
by the law to, to proceed; and it is a duty with
which I had some philosophical concern.

I was riding vesterday with a prominent person
familiar with the law who said that he had heard me
gay many vears ago that there are already gquite
enough laws to address probably anything that we
want to talk about, and this was a long time ago.
And in my Judgment, things haven't changed gquite a
lot since that day to this, eXgept that there have
been more, alwavys more,

So, we're here to address this, but we want to
do this in a, in a way that responds to the needs of
the community in a way that strives to bring
fairness to all parties concerned in transactions
which these rules address, recognizing all the
while, recognizing all the while, that we live in a
society which reguires to some degree the exercise
of individual responsibility by all pecple who

choose to participate in whatever function it is
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that the society allows engagement in.

And sc, I want to express to you my particular
heart-felt appreciation that vou've come here to
share your views of these things, recognizing all
the while that this 1s a part of the process which
will culminate in legislative approval of these
regulations finally.

And so, agailn, thank vou for coming; and I am
depending upon you to exXpress your view with respect
to these regulations as we go forward in an effort
to promulgate fair and proper regulations.

Thank you very much,

MR. RODD: Thank vou, Judge
McGraw.

I'm Tom Rodd, the Director of the Consumer
Protection & Antitrust Division of the Attorney
General's office, and this is the public hearing
that was anncunced in the State Register with
respect to the draft regulations flled with the
Becretary of State's office by the Division pursuant
to West Virginia law.

I have the sign-up sheets for the public
hearing; and the first twe sign-up sheets —- which

seem to be the completed ones -- and I see that we
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have about 30 people who have indicated a desire to
speak.

As I gald earlier, at the end of the speaking
of those folks who have signed up we may have itTime
to have other pecple gpeak, but that's not a
certalnty., So, 1If -- it's in the interest of anvone
who thinks that they might want to spealk today to go
ahead and sign up on the sign-up sheet to be
guaranteed time.

I'm going to just take a second and consult
with my colleague, Andrew Maier, alsc from the
cffice here, on the guestion of time; and I'l11 be
right back to make a few remarks about the time, and
then we'll begin with the first speaker.

{Short recess.)

MR. RODD: We have concluded that
at an appropriate time limit, which, guite frankly,
we will be somewhat flexible in administering, is
five minutes for peoples' comments; and, of course,
we can accept writiten comments as well., If people
beglin to go significantly over five minutes, we'll
indicate to them that they are at that point. If
they really want to deliver a 15- or 20-minute

speech, we may have to ask them to give their first
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five minutes and then fall back to the end ¢f the
line and address whoever remains here at the end of

the procedure,.

Mr, Maier is golng to keep a watch on the time,
and he'l1l -- I think he'll show people —-- he'll show
folks when they have got a minute remaining of those
five minutes; but as I say, we'll be flexible. This
is not a formal judicial process or anything like
that.

Do I have any gquestions before we actually

begin to hear from the witnesses?

LEFF MOOQORE: We have a process
guestion. Your notice of public hearing indlcated
that you were not taking written comments, and you
limited the notice in the federal -- the State
Register to oral comments only. Was that an error

or am I to understand thait yvyou've changed the

procedure?

MR. RODD: Well, I have stated
that we will take written comments today. So, I
would --

LEFF MQOORE: {Interposing) Is that

ohly todavy?

MR. RODD: The comment period will
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end todavy.

LEFF MOORE: Well, vour notice fo
the public indicated that oral would only be
accepted. So, many of us did not prepare written
comments, in view of vour notice to the public.

MR. RODD: I'm sorry, my
impression was that the notice to the public -- and
I haven't got that in front of me ~- indicated that
there was a 30-day comment periocd following the
promulgation of the regulations, and in fact we have
een receliving written comments during the 30-day
standard comment period; that this hearing comes at
the end of that comment period.

LEFF MOORE: I would urge vou to
read the notice as it appeared In the State Reglister
and on the front of the rules; and if I am wrong in
that, in that note, in my interpretation of the
noctice, then I'11 stand corraected. It's..my —- the
way I read the notice is that there was a public
hearing scheduled for today with oral comments only,
and that the box that indicated wrlitten comments was
not checked on that -- the front of this rule. But
in view of that, I would regquest that you would

extend for at least 24 hours the copportunlty to
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submit written comments --

MR. RODD: (Interposing) I will,

LEFF MOORE: {Continuing) -- after
today's date.

MR. RODD: I will,

LEFF MOORE: Thank vyou.

MR. RODD;: Your name, sir?

LEFF MQORE: My name is Leff
Maore, S - -

MR. RODD: And is vour address on
the sign-up sheet, Mr. Moore?

LEFF MOORE: Yes.

MR. RODD: Thank you for calling
that to my attention, Mr. Mcoore; and I apologize far
any inconvenience that that may have caused to
anvyone else here.

TOM WINNER: Tom, Jjust procedure.
Are vou golng to take these series-by-series-by-
series or just lumping everything together or --

MR. RQODD: {(Interposing} No. I
was going to go in the crder of the, of the sign-up
sheets. : -

Other guestions?

Okay, we'll begin with Richard Gallagher from
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Clarksburg, West Virginia.

RICHARD GALLAGHER: First, let me
thank Judge McGraw for the opportunity to address
these regulationS as they have been proposed.

My name is Richard Gallagher. I'm here ch
behalf of the West Virginia Automobile & Truck
Dealers Association, I'11 try to be as brief as
possible.

First, I'd like to address the Series 27
regulations regarding motor vehicle repairs.

The 3.1 regulation limits the -- or reguires
only a $50 anticipated repair before a written
repalir order is reguired. In today's market $50
doesn't go very far, as I think we're all aware. We
would request that this be increased to at least
$200.

In that section also there 1s consent reguired
to be given by the consumer. We believe that in
this provision, as well in a number of cother
provisions, the consent language should be changed
to permit consent from the consumer or any adult
member of the consumer's immediate household,
because many times you'll have a situation where the

consumer, if it's a husband at work, is unable to be
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reached: and the spouse can call in and say, "We
need this done" or "Yes, you have our approval to do
that." Under these regulations that would not be
feasible or approptriate.

A number of places through the regulations --
for instance, in Section 4.2.1, it reguires
conspicuous notice of languadge. That's a term which
is subject to different interpretations, a
subjective term. We would request that any notice
requirements clearly state the language that's
regquired, as well as have it stated 1n the size
print that's reguired. That would eliminate the
subjective terms, because our concern 1is that the
more subjectivity that's inveolved in it, the more
difficult to comply with it, and the more it breeds
litigation.

The same type of language 1s used in Section
4.3.1, which we contend should be, should be
replaced. . . - . N

In regard to 4.3.1, there Is an alternative
form there that provides three alternatlives. That's
something that's new. We don't think that's
anything that's reguired under the authority of -

46A-6-101, but we counld contend that alternative
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three should be amended s0 that it reads, "I do not
want an estimate, dash, just fix my car," so that
pecople can understand what the point of that is.

Under the waiver language under Section 4.4.1,
it permits a written revocation as long as the
person has four or more cars., Again, under 46A-6-01
{sic} we belief that that limitation is unnecessary
and should not be there.

Iin regard to the charges provisions under
Section 4.5, the provision should be amended to
recognize that estimates for repairs at.times can't
be made In advance, because some problems with
engines, for instance, you have to tear the engine
down toc see what the problem 1s before you can
prepare a meaningful estimate. So, that language
should be addressed to, toc take care of that
problem.

Under the "Authorization to Proceed," the
primary concern is —-- or one of the primary concerns
is the fact that only the consumer can give that
authorization. That language should permit any
adult member of the consumer's immediate household
to provide authcrization.

In regard to Section 6.1, the "Return of
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Parts," that creates a number ¢f problems, We
believe that the provision should be amended to
regquire the consumer to reguest the parts, if they
would like that; or at least reguest an opportunity
to inspect the parts,. The language as it's
currently drafted creates environmental problems,
because some problems -- some parts that are removed
from vehicles could c¢reate environmental hazards;
and what that provides -- what that regulation
regquires, that these parts be provided to the
consumer. So, if that were to take place, the
consumer could be held responsible under a different
scenarioc of facts. But the regulation needs to be
amended to address those problems.

In regard to inveicing, Section 7.1.1 through
7.1.5, to the extent the provision reguires labor to
be itemized under warranty work, this reguest should
be eliminated bhecause it serves no useful purpocse,.
This is, again, in regard to warranty work,.

"Prohibited Practices," there's a typographical
error in 8.1 where it requires misrepresentation,
which of course is a, is a mistake; and that just
needs to be corrected.

8.1.5, the language is vague, needs to be
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addressed.

One of the problems through both this and the
section on sales is that there is -~ there are
varving standards reqgquired. A "good falth basis" is
the standard that's regqguired in several of these
regulations. We believe the regulations should be
consistent in the standard of conduct that's
regquired. That "good faith basis” requirement
should be inserted throughout the regulations, and I
don't have time to identify each and every
regulation where it's referenced, but that needs to
be addressed as well,.

With regard to Series 28, "Motor Vehicle
Sales," there in 2.6 reference 1is made to the
vehicle in normal usage and for a reasconable time,.
Again, those are subjective terms which result in
varying interpretations of what is normal, what is
reasonable, That would breed litigation. We
contend that it would be much better and much fairer
for all concerned If there are speciflic limitations.
If they are to be imposed, they should be set forth
specifically 2o there can be no subject to
interpretation which would only breed litigation.

As vou go through that section, again words
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such as "conspicuously" -- again, that's a
subjective term. If that’s to be regquired, then the
language, we contend, should be stated, and it

should be required to a certain degree of -- that --

'the size of the print so, again, there is no

interpretation invelved, and it's easier for all to,
to understand what the point is.

Section 5.2.3 relates to a document- -- to fthe
extent that relates to documentary fee, forbidding
that beling charged, the statute is on polint that it
permits that. S0, we contend to the extent it
contradicts the -- this regulation contradicts the
statute, that should be addressed and changed.

In regard toc a number of regulations which,
which require the dealer to controel the actions of
the manufacturer to be responsible for problems with
the manufacturer delivering vehicles, we contend
that that's unfair to the dealer, because the dealer
has no authority to contrel the manufacturer. Sao,
that language sheould be amended.

Sections 5.9/5.10 include and involve vague
terms that again are subject to various
interpretations and will breed litigation. That

should be, that should be addressed sc that 1t can
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be specifically understood what's reguired by these

regulations.

In regard to "Advertising And Sales

Presentation Reguirements," there are provisions
there agaln which are vague. 6.3.3 should be
eliminated. §.3.2 forbids a consumer's guestion to

be answered if in fact the answer could reflect .
negatively on the vehicle. 8o, that should be
changed. That would prevent a customer's guestions
from being answered 1f it in any way would reflect
negatively on a vehicle,
Section 6.5 should be eliminated,
I'm almost finished. I just ask vyou to bear
with me.
MR. RODD: Please take yvour time.
You're doing -- take vour time.
RICHARD GALLAGHER: Ckay. Thank
you.
MR. RODD: Complete your report.
RICHARD GALLAGHER: The Section
6.1.83, the language is too vague. It should be
eliminated. 6.1.4, the language should be
eliminated in its entirety. It requires

substantially new record-keeping purposes which have
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not been regquired in the past, There are a humber
of regulations, jumping back to the repairs portion,
which require new language should be attached or
inserted on certain repalilr orders. That would
invelve, in essence, throwing away substantial
amounts of forms that could be used. That would
cost the dealers a substantial amount of money,
depending oh the circumstance.

We contend that there should be a phase-in
pericd for that sort of thing sco that within a
24-month period those 0ld forms could be used up;
that until those forms are used up, the -- during
this phase-in periocd, the required language could
just be stapled onto the repair orders in order fto
permit the consumer tc be advised of the new
regulation.

Series 24, the "Repcssession" statute, others
will address that. One section in particular is
troubling. It's 2.2.7 which forbids a vehicle to be
repossesed i1f 1t would result in an undue hardship.
Again, that's a subjective term, subjective phrase.
That will result in, I would anticipate, a great
deal of litigation, because there's no specific

guidelines set, and the subjectivity of that will
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invite litigation. We contend that that'!'s not the
purpose of these regulations, and that can be

avoided.

There are a number of comments. We alsoc intend
to file some written follow-up comments because our
time has been limited here, as by hecessity, because
of the number of folks here, but we do appreciate
the opportunity to address you. Thank you.

MR. RODD: Thank vou,

Mr. Gallagher.

The second speaker is Bill Minsker fronm
Buckhannon.

MR, MINSKER: Because Rick pretiy
much covered evervthing that we had, I'm going teo
waive my time, Mr. Speaker.

MR. RODD: Thank vou wvery much,
Mr. Minsker.

The third person signed up is Jack Albert of
Belle.

JACK ALBERT: I alsc thank vyou for
the copportunity to speak regarding these proposed
regulations.

My name is Jack Albert, but I'm here to speak

as a volunteer on behalf of the West Virginia State
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Legislative Committee of the American Association of
Retlired Perscons.

I wish to speak in favor of the proposed new
Consumer Protection regulations, Legislative Rules
Series 23 through 30, Title 142. My statement is
regarding the general intent, not any specific item
in the regulations.

The AARP has cver 262,470 menbers in the state
of West Virginia.

DARRELL McGRAW: How many?

JACK ALBERT: 226,470, Almost 50
percent of the people over 50 years of age 1in West
Virginia belong to AARP. Consumer Protection
regulations are especially iImportant to the aging
population of West Virginia. According to the
U. 8. Census Bureau, West Virginia ranks third in
the nation with a population between the ages of 65
and T4.

The state ranks tenth with the population of 758
and cover, This 75-and-over age group makes up 6 1/2
percent of the total population of West Virginia.
So, we're talking about over a 117,230 people who
are primary ftargets of those who are inveolved in

unfair and deceptive practices.
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The pousition of the AARP regarding unfair or
deceptive acts or practices statutes is that they
are among the most effective tools to fight consumer
fraud and abuse at the state level.  These statutes
provide effective remedies for consumers, encourage
merchants to resoclve disputes fairly, and they -~ it
deters misconduct.,

The AARP believes that states should enact
statutes that, one, prohibit unfair and deceptive
practices in trade and commerce and, two, give the
state enforcement and regulatory authority.

Therefore, we urge that the West Virginia State
Legislature_tc approve these legislative rules,
Title 142, Series 22 through 30 inclusive, as
cutline by the coffice of Attorney General of West
Virginia.

Thank you very much.

MR. RODD: Thank vou, Mr. Albert.

The next person signed up is Bill Gossett from
Wheeling.

BILL GOSSETT: Good morning.

My position is Housing Resources Coordinator

for Florence Crittenton Home & Services which is

based in Wheeling, but we do provide a variety of
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social services to low-income women and their
families throughout West Virginia. We have over
1,000 families throughout the state in our current
case load.

I'm here today to speak in support of the
Series 26 regulations governing practices in
tenant-landlord transactions.

Substandard housing conditicons are a major
concern that we face every day with ocur clientele.
It 1s a major problenm. Public housing is often
unavailable cor there'!s. a long wait tc get into
public housing. S0, many of our clients are left to
rent on the private market, often finding units that
are barely affordabkle, yet often substandard.

We feel that consumer law protection is right
an target in terms of the tenant-landlord
relaticnship, because what 1s a l1andlord but a
provider of a good or, 1f vou will, a service in the
public marketplace. And T think it's well
established under consumer law that a provider of a
good or service should not provide a good or service
which is hazardous to health or safety.

There are a couple of inadeguacies in the

current law concerning consumer protections, and it
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comes under the general heading of "Code
Enforcement.” Code enforcment is either unavailable
in rural areas or small towns; and even in the
lJarger towns the major problems with code
enforcement and making landlords live up to building
code standards, fire code standards, health code
standards, it's reactive In nature, and many times
it's a lengthy and complicated process that our
clientele, because of thelr limited education, just
their unfamiliarity with how the system works, are
unable to negotiate. Tt's difficult even with the
assistance of our case managers who often do try to
intervene on their behalfl.

Another problem of a reactive nature of code
enforcement is in the time delays that are involved
often our clients incur a falirly large financial
burden in sltuations, such as pcocor building
construction where heating bills are very high or a
problem with plumbing where water bills are run up,
where the bills are in the names of the clients,

S0, even 1f they are doing what they're supposed to
do in terms of trving to rectify the situation under
building code enforcement, they're s5till running up

those water bills, still running up those heating
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bills. And often what results, quite frankly., is
they choose to pay the utility bill so that thelir
utility service is not cut off, they don't find that
they have the money to pay the rent, sc thev're
subject to what is a very fast eviction process 1in
West Virginia.

In closing I'd just like to say I myself am a
landlord, s0 I can speak from that, that
perspective, I own four units and three different
properties in the Wheeling area. And as I look
through the proposed regulations, I d4id have to
smile and ask myself am I in compliance with all of
these provisions of the proposed regulations in
terms of the complying with the building code and
all its details and also in terms of what can be
done with deposits, security deposits, and things
lJike that. And I had to admit that I wasn't in
compliance with the proposed letter of the Code, but
I den't think it's unduly burdensome to bring my
properties and my practices into compliance, and I
would suggest that this is a fundamental consumer
protection law and not overly burdensome to
landlords who, vou know, are doing this as a

business as a seriocus investment in the public
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marketplace,.

In conclusion, I'd just like to say that I
think that these proposed regulations are fair and
reasonable; and based on our experience and the
experience that, you know, we've garnered through
dealing with over a thousand families throughout the
state, that they're, they're timely needed and
overdue., Thank vou very much.

MR. RODD: Thank you, Mr. Gossett,.

The next person signed up is James Rice from
New Martinsvilie,

JAMES RICE: Hello. I also thank
you for the opportunlity to speak today. I'm Jim
Rice from AAA Mobile Homes in New Martinsville. Our
business is —-- consists of both sales of
manufactured homes and the rental of 3656 lots.

I have several concerns with the proposed rules
ocn Series 23. I'11 l1imit it to one, because of your
statements earlier.

MR. RODD: Let me encourage you to
identify all areas that you have some concerns, even
though vou may limit how much vou discuss.

JAMES RICE: One section I'm

wanting to mostly state involves 3.1 and 5.2, This
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is regulating the restriction of the vendor when
renting the lot -- when renting the space to a
manufactured home.

Many hours of hard work and investment went
into the business, went intoc the preparation of the
sites that we rent. We feel that, you know, that It
is our property and that we should have the
opportunity to limit the sales going inte 1it,

The same way with many of the items in this
proposal, we feel that the tenants are being given
more control over the parks than we are. Thank
you.

ME. RODD: Thank you very much,
Mr. Rice.

The next speaker signed up is Alvin McCorkle
from Charleston.

Alvin McCorkle from Charleston.

ALVIN McCOREKLE: T just thcocught we
were signing up as we came in.

MR. RODD: That's. fine. Excuse
me,

Let me correct what may be a misapprehension,
perhaps because the information was not clearly put

cn the sign-up sheet. If there are folks who have
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signed up but don't intend to make a presentation at
this time or make comments, I'1l]l, unless the people
find it embarrassing, ge ahead and read their name,
because there may have been some confusion in that
regard, and then they can indicate that they don't
intend to make a presentation or, if you'd l1ike, vou
can step forward and speak to Mr., Maler, and he'll
write down your name, and he'll make sure that I
don't c¢call on you.

Thank you.

The next name that T have on the sign-up sheet
is A, D. McCorkle, IV.

ALVIN McCOREKLE: Good morning. My
name is Alvin McCorkle. I'm preslident of Quality
Properties, a property management. We manage almost
a hundred units in the wvalley.

My concerns are mainly the landlord-tenant
transacticons. The -~ the first thing I would like
to address is Becticon 5.2.3 under 142-26-5, the
security deposits, requiring landlords to keep these
in a separate interest-bearing account.

And my understanding —— and I'm not a lawyer,
thank God -- is that by definition of what you-all

define here as a trust account and that alsc by law
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a trust _account cannot be interest-bearing, which
woeuld seem to be contradictive, (sic)

The -- the next, 5.2.4, "the eviction or
exclusion ¢f a tenant from the premises, other than
by Judicial eviction procedures," I'm assuming
vou-all -- you people mean going into court,
magistrate or ctherwise.

I'm totally opposed to that. I think fthere's a
ict of legal evictions that take place that do not
involve magistrate court or higher.

The -- under 142-26-6, 6.3, again this is --
addresses what T was talking about before concerning
paving interest on securlty deposits, I think it's
a highly unusual practice to publicize your account
number and bank that you, that you deal with.

Under that same headlng, 6.4, only aliowing 20
days to return a security deposit when it's a one
full month —-- ocone full rental period for an eviction
process, but you're —-- -in 20 days, 1f there's
repairs needed to be done to the apartment -- and a
lct of times you cannot come up with a decent,
reaschable price within 20 davs as to how much those
repairs are guing to cost,. If there's a sanitary

lien involved, you cannot get the proper account

ACCURATE REPORTING SERVICE, INC.




10

11

1z

13

14

15

1l

17

ig

i9

20

21

22

23

24

27

|1status from the Sanitary Deparitment in 20 davs from

the time of, like, from the time that the apartment
was vacated., _ -
6.5, same, same cohcerns.

MR. RODD: Mr. McCorkle,

ALVIN McCORKLE: Yes,

MR. RODD: May I ask, do you have
a time that you would care to speclify as fto what vou
consider to be more appreopriate for the return of
security deposits? I mean, you don't have to come
up with something, but I just wondered,

ALVIN McCORKLE: I would say 60

davs.

MR. RODD: Thank vyou.

ALVIN McCOREKLE: Under
142-26-7, "Evictions and Termination of Tenancy.,"
gquite frankly 7.2, "Commence summary process for

possession of a dwelling unit before time period
designated in a 80-day notice," I'm not rezl sure
what you mean. I mean, dces that mean that they
have to viclate the lease for 30 davs before vou're
allowed to do anything? In which case, I would like
the same consideration as a landlord: that 1f a

tenant deems an apariment uninhabitable, then I have
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30 days before he can declare it such, which I think
either way is probably a little ridiculous.

Again 7.3, the Jjudicial eviction process.

7.4, "Provide for an acceleration of rent
payments in the event the tenant defaults,” I'd like
a little more explanation on that. Again, what
would be provided to -- once you provided this, this
payvyment schedule, what would enforce it?

And, in closing, the title of this is "Landlord
Tenant Transactions," but every, every heading
starts with "it will be an unfair or deceptive act .
or practice for a landlord to." I see nothing in
here as to what the tenant agrees to when he signs
that lease and what is unfair and deceptive for the
tenant to do. -

Mr. Rodd, I consider myself a consumer; I
consider myself, i1f needed, would be protected by
your division, My idea of a tenant-landlord
association is contractual. I am not selling
anything. I'm entering into a contract with a
tenant. And I think both sides of that contract
ought to be defined in your legislative rule. Thank

yaou.

MR. ROQODD: Thank you wvery much,
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Mr. McCorkle.

The next person signed up, if I read this
right, is Pat Hose,

FAT HOSE: Thank vou, gentlemen.
My name is Pat Hose, and I am what I consider a
small landlord. I just have a few properties.

I easpecially want to -- I don't want to talk
about the ones that Mr. McCorkle just spoke about,
but I do have concerns of those same numbers, but
especially I want to talk about 142-26-7 on
the "Evictions and Termination of Tenancy."

I'm concerned about this 30-day notice, If you
have a tenant that has not paid the rent and you
have to give a 30-day notice before you can start
proceedings, that means when you come intoc court it
will he 10.days before they have to appear In court,
and it will be at least another 10 days before they
have to move out. So, you're already into a two
months' loss of rent.,

I just went through an experience which, to me,
was a nightmare, The girl guit her job and d4id —
not -- was not paving her rent. I ftried to get her
sut. It took four months to get her out, and in the

meantime she's brought in a cat with kittens that
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lare using the carpets for a bathroom, all ¢of which

all had -- and I had Jjust carpeted before she moved
in. So, her place was -- you could hardly stand to
get in it, -let alone show it to anvone. We had to

redo the carpets; we had to seal the flcors. In the

|lmeantime her rent, which was 350 for a one-bedroonm

apartment -- 1t included all her utilities, which I
paid for that the whole time.

I think there should be scome way that if we do
happen to.have an apartment where we're paying the
utilities, that we don't have to keep that up if we
can't get someone out, If she were paving her own
gas and electric, it would have been terminated
within a month; but because I was doing it, I had
te, I had to keep on paving that.

I think mavybe a more fair way would be if
there -- if they haven't paid their rent in ten days
and they tell vou thev're not going te pay it, you
could give them their notice, but you should be able
to go to court and start it so that at least by the
end of the 30 davys you c¢ould have them out,

I'm not sure what vou mean on this 7.4 elither
about an acceleration of rent payments. I do think

that we should be able tc have something in the
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contract; that if they haven't paid the renit in
three to five days, that there is a late payment
charge.

Some of our tenants can be very good, and I
don't think there's any problem, I often give rent
refunds when someocne moves, They don't have to walilft
anytime if they've paid their rent on time and taken
good care of the apartment. But I think there
should be exceptions when they haven't paid the rent
on time and when they haven't taken good care of
it. Thank you.

MR. RODD: Thank vou very much,
Ms. Hose.

The next signer is Melody Douglas.

MELODY DOUGLAS: I don't have
anvthing.

MR. RODD: Thank you. EXcuse me.

MELODY DOUGLAS: That's fine.

MR. RODD: The next signer is Guy
Ponter {sic)?

GUY PORTER: Porter.

MR. RODD: Porter, Jr, ExXcuse me.

GUY PORTER: My name is Guy C.

Forter, Jr. I'm from Charleston. I'm a Certified
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Property Manager. We manage around 120 units for
various customers, clients, owners. And 7 am
spposed to the tencr of your regulations where vou
are only restricting the landlord more and there is
no mentlion of tenant obligation. I certainly think
in a general way that our present statutes are
adeguate to protect just about every situnation,.

Let me speak specifically to the item of
security deposits. The purpose of a security
deposit, as far as I'm concerned, is to make sure
that the tenant pays his last sanitary bill and also
pays for any damages that might have occurred. Now,
the Sanitary Department in Charleston charges the
owner of the property, if the tenant does not pay
the sanitary bill. And in order to get a final bill
from the Sanitary Board, it usually takes three to

four weeks, That bill 1s then sent to the address,

forwarded onto the tenant in whatever state he might .

be living in now; and by the time that he has a
reasonable time to pay it, at least s3ix weeks have
expired on the sanitary bill alone,

MR. RODD: May I interrupt vou and
ask a guestion?

GUY PORTER: Yes, sir.
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indication of the typical amount of the sanitary
Lills that yvyou are referring to, the range?

GUY PORTER: The range wili be
anywhere from, oh, $8 toc $25.

MR. RODD: And that would be a
monthly bill?

GUY PORTER: Yes, sir. And they
may be behind --

MR. RODD: (Interposing) That's
right. I was going --

GUY PORTER: . (Interposing) They
may be behind with the Sanitary Beoard, so it could
be several hundreds of dollar.

MR. RODD: But typically the range
for one month's sanitary bill is $8 to $2867

GUY PORTER: Yes.

MR. RODD: Thank vou.

GUY PORTER: Now, I would
certainly suggest that instead of 20 days, you have
60 days in there, This seems to be a normsal
procedure in most leases at this point Iin time.

The other problem I see is the business of

interest ¢on security deposits. We turn security
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deposits directly over to the owner and along with
their rental income, net rental income. This would
be a tremendous bockkeeping arrangement, and I
question whether or not we can get any of the banks
to pay interest on this type of a deposit.

I'm also concerned about the eviction procedure
that you have provided, and I'm alsc cocncerned about
the fact that no provision is made in your
regulation for the disposal of personal property
that has been abandoned by the tenant and left in
the unit, and the ftenant is ~-- you're unable to find
the tenant. What do vou do with the abandoned
property? There 1s no provision in vour regulation
for that. -

So, I think we need to be fair on both sides of
the coin. This is a contract between a landlord and
a tenant. We're not a store. We'lre creating s
contractual gituation, and both parties should be
egual. Thank you very much.

MR. RODD: Thank vou, Mr. Porter.

The next name I have signed up Iis Neal Walters.

Neal Walters from Eleanor?

We'll pass on to the next person. If someone

sees Neal Walters, you might tell him that I called
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his name.

Kathryn Maddox from Charlestaon.

KATHRYN MADDOX: Thank vou very
much for this opportunity. I'm Rathrvyn Maddo# from
Charleston. I'm president of the West Virginia
Landlords Asscociation, which is composed of
approXximately 125 members. Many of ocur members own
a hundred pleces of property, rental properties or
rental units. We are all dedicated to falir and safe
housing. We have a varlety of rental types, some
for low-income and some for the -- more éeéxpensive
housing units.

We are concerned about several of these items
as an corganization. First, 3.5 under 142-26-3, the
conditions and maintenance of the dwelling unit. Tt
says "Failure within a reasonable time after
receiving notice from a tenant to make repairs.”
Many times the tenant may notify a landlord that
there are damages to the unit which were caused by
the tenant themselves, And if vyvou rent to
low-income -- families of low income, then the
landlord is responslible for repairing those damages,
because the unit could be declared unfit for

habitation.
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We feel that there should be somethling stated
about what caused those damages. Now, 1if they were
existing, that's ocne thing. But if the tenant
caused the damages or if they had a breaking and
entering, which many times turns out to be the
bovfriend of the girl living in the unit who breaks
and enters, then should the landlord be responsible
for repairing door locks and doors that have been
kicked open?

3.7, in that "fail to reimburse the tenant
within a reascnable time for service or supplies,”
cur policy is pretty much that we don't reguire the
tenants to do any repairs or maintenance, and we
have —-- our experience is that we run intc nmore
trouble if we do that, because sometimes they'll
raint weoodwork that is natural woodwork. They might
paint it black. I just had that last week to
happen. S0, if there is anv kind of an agreement
for palinting or anything else, it should be in
writing. This says it should be reimbursed by the
tenant after any representation from the
reimbursement (sic}).

S0, if any kind of an agreement like that is

made, it should definitely be in writing.
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Under the next sectlion of rental agreements,
5.2.3, about the interest-bearing account for the
deposits, we feel very strongly that this should not
be. If vou have a hundred rental. units and you have
deposits from a hundred tenants, think of the
bookkeeping that is going to take. Plus, 1if you'd
have toc have a separate account for each one of
those, I don't think you would find a bank anywhere
that would let vou set up a hundred different
accounts.

And we cerftainly don't think that the account
number should be given ocut. Keeplng a separate
account for deposits is undersitandable, but not
interest-bearing, because the banks don't do it that
way; and it would be a horrendous thing if you had
to glve —-- pay this out at the end of every vear, 1if
you have tenants staving. It would Jjust take too
much time, and vou'd lose too much money.,

The next item, 6.4, the 20 days for termi-,
termination of the cccupancy., as stated by several
other members we feel it should be 60 days, because
that -- many times your repairs are much more
extensive, and vou can't get it done within a 30-day

pericd of time. So, a 80-day refund of the tenant's
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deposit, we feel, would be much more reascnabtle.
No. 6.6 -—-

BARRELL McGRAW: {Interposing})
When vou say "reasonable," does that -- ¢can I
translate that to be an acceptable 60 days?

EATHRYN MADDOX: Yes.

DARRELL McGRAW: All right,.

MR. RODD: I'm sorry, the number
you had Just stated?

| EATHRYN MADDOW: 60 days Iinstead

of 20 davs.

MR. RODD: I'm sorry. You were

moving on.

KATHRYN MADDOX: The next one is

6.6
MR, RODD: Your number is,.
KATHRYN MADDOX: 6.6. The normal
wear and tear, it says, for the tenant —-- normal

wear and tear is not to ke included when vyou give
the reimbursement —-- their deposit. Many times this
requires us videcotaping or taking pictures when the
tenant moves in and also taking pictures when the
tenant moves out, because there could be a

difference of opinion on this. We have checklists
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that they can itemize, We itemize things. Like, 1if
new carpet is put in, then when the ftenant moves
out, if the carpet is very badly damaged, that's
really not normal wear and tear at the end of one
vear. S0, it needs to have a definition of what is
hormal wear and tear.

The next one under "Eviction and Termination,™
again we feel that the 30-day process for giving a
written notice -- if the tenant has not paid their
rent, yvou can how go to magistrate court within ten
days and file, if they have not paild their rent; and
we feel that that should still remain, that the
landlord should be able to go after a period of ten
days. Because it's going to take more than 30 days
teo -- in order to get a process and in order to
sometimes even get an appointment, because the
tenant can postpone the hearing. If the magistrate
sets up the hearing date ten working days ~- now, if
you have a holiday, that's excluded. Weekends are
excluded,. S0, that's ten working days which
sometimes can amount toc 20 days before you can get a
hearing. Then the tenant can postpone that --
sometimes one, two times, You can already be into

60 davs before vou cah even get a hearing, a legal
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hearing on an eviction notice. So, we feel that the
30-day notice is too long a time if they fail to pay
their rent.

Again, as we get Into utilities, this kind of
ties in together, but some of the tenants and
elderly pecple can receive assistance when they
aren't able to pay utilities; and sometimes if they
aren't able to pay their rent, they can get an
assistance for, like, for one month's rent. But
many times this extends the period of time alsco for
an extra 60 days before you can have court
proceedings, because yvou have to sign a paper after
they get a little slip that says they -- that the
landlord will refuse to evict them for ancther 30
days if they get assistance. And sco, sometimes that
can drag out to be three months.

Under utilities —-- -

MR. RODD: {Interposing) Do yvou
have a number that vou're referring to?

KATHRYN MADDOX: For the
eviction?

MR. RODD: For what you're about
tc speak about,

KATHRYN MADDOX: Okay, we feel
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that after ten days, that they have --
MR. RODD: {Interposing) No. T
meant the number of the regulation. I thought vou

were changing to ancother regulation.

REATHRYN MADDOX: All right. This

is 7.2, was the -—-

MR. RQODD: {Interposing) Thank

you.

KATHRYN MADDOX: {Continuing} --

sumnary payvymenit as to the 20-day notice.

MR. RODD: And it's helpful for

the record --

RATHRYN MADDOX: (Interposing) Okavy.

MR. RODD: (Continuing) -- if vyou
identify it by number, if vou can, the -—--

KATHRYN MADDOX: {Interposing) All
right,.

MR. RODD: (Continuing) —--
regulation that vou're coemmenting on, if it's easy.

KATHRYN MADDOX: And also 7.3
then, which says the judicial eviction procedure
only, a court procedure, Mr. McCorkle, I think, made
menticn also of this, that there -- that you should

not have to go to court each time you are going to
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evict.a tenant, and this is what this regulation
states, 7.3.

Under the next heading of "Utilities,”
142-26-8, if the -- again, to refer, if the tenant
then -- if the landlord is paying utilities, we do
net feel that the landlord should continue to have
to pay utilities when a tenant has not paid their
rent. Again, if it 1s a hardship case, the tenant
can go to different agencies, several different
agencies and receive assistance in paying
utilities. But if the landlord is signed up to pay
the utilities, then the landlord, according to this,
would have *to continue paving the utilities, even
when a tenant for three months or more hasn't paid
rent. So, that can be very, very =sxupensive, because
usually you're going to have a big damage bill
bezides that.-

DARRELL McGRAW: I have a guestion
about that kind of a scenario. If, 1f you had a
circumstance where a tenant d4id not pay., for
example, gas in the wintertime --

KATHRYN MADDOX: {Interposing)
Yes.

DARRELL McGRAW: {Continuing) --
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and the landlord were to not pay the gas, and the
gas would be turned off, how would you see who is
responsible for the ensuing damage to the property
that might occur as a conseguence of freezing or
whatever, Who., whoe would vou sue as responsible for
that?

KATHRYN MADDOX: Well, I think the
tenant would be responsible, but in 99 percent of
the cases the tenant has no income whatscever when
this happens. I think there is also a regulation
that states that the utility company is not allowed
to turn off a tenant's utlility in the severe winter
months.

DARRELL McGRAW: I see.

EATHRYN MADDOX: However, 1f the
lJandlord iz paving the utilities, there's no such
provision; the landlord has to continue pay it. So,
they're just going to be ocut the money. If the
utility would be shut off, the tenant would, nmore
than likely, not have the mcecney to pay for any of
the damages.

DARRELL McGRAW: T see. Thank
you.

KATHRYN MADDOX: So, we've all
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concluded that we shouldn't be paving utilitis,. We
should have it signed so that the tenants are paving
the utilities,

DARRELL McGRAW: Thank vyou.

EATHRYN MADDOCX: That's the best
solution to that, we feel.

Agalin, we are very linterested in malintaining
our property and keeping 1t up, and we want to work
cooperatively Iin every way, but we feel sirongly
that there should be some provision in here for
tenant's responsiblilities in a landlord-tenant
agreement. Thank vyou.

MR. RODD: May I ask you one
gquestion to clarify one of vour remarks?

KATHRYN MADDOX: Uh-huh.

MR. RODD: It's entirely possible
that vyou may say, "I don't think I can comment ¢n
that," and I can accept that response as well, I
assure you. But on the guestion of security
deposits, and I address this because vou said vou
were president of the Landlords Association, so
presumably you're familiar with the positicn of some
landlcrds, iz there a suggesticn that your

association or vou would make which would accomplish
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the result that tenants would reflect ~—- somshow
accomplish the benefit of having thelr money held
and set aside, losing value in the deposit form,
other than the idea of an interesft-bearing account:
and secondly, isn’t it true in your standing that
many states do reguire, and landlords live with your
requirement, of returning deposits to tenants with
Iinterest? Can vou —-- d¢ vou have any comments on
that?

KATHRYN MADDOX: I know that when
I talk to the bank for any business, that the bank
had a regulation that they do neot pay interest on a
business account. And so, therefore, unless the
banks have changed that ruling, the banks will not
pay interest on a business account, We do have
separate accounts to keep the deposits in, but
they're noninterest-bearing accounts.

So, I think that's the sclution; that we would
make that a, just make that a provision that it
would be deposited in a noninterest-bearing account
and would be reimbursed to the tenant after the
damages have been deducted o¢or any rent that had not
been paid.

MR. RODD: Doesn't it secem unfair
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that the person is losing the benefit of that money
over that periocd of tTime that it sits in that
acecount?

KATHRYN MADDOX: I can't speak for
everyocne, but I think many times a deposit,
particularly when you're dealing with low-income
families, might be $20 for the deposit. Now, would
you -- if you had, again, a hundred accounts and
you're figuring out interest on $20 for a year's
interest then -- you know, think of the time that
that's taking.

I don't think that it usually matters. I
haven't had a single tenant to ever complain about -
the deposit losing -- that low amount of deposit
losing interest, Never had a complaint. I don't
know if anvone else ever has or not.

MR. RODD: Thank vou very much,
Mrs. Maddox.

KATHRYN MADDOX: Thank vyou.

MR. RODD: The next person we have
signed up is Zol -- 1 apologize -- Maggied?

ZOL MAGGIED: Maggied.

MR. RODD: Maggied?

ZoL MAGGIED: Yes, sir.
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My name is Zol Maggied. I live in Charleston.
I'm a landlord. I'm the immediate past-president of
the West Virginia Landlords Association, the same
association that Katie Maddox is now president of.

Because of time interest and because guite a
few of our people have already spoken, I nust say
that I would rather not comment on item for item but
mavbe make a few general comments.

In the matter of deposits, deposits are
designed not to keep extra money from the tenant but
designed to encourage the tenant to take care of the
property, and also to give proper notice of leaving,
and to follow certain procedures in that regard.
I've found that by having a substantial deposit, it
makes a tremendous dlifference in the conditicn that
the apartment is left in and kept in.

And as far as the interest-bearing aspect of
it, I agree with Eatie Maddox. The bookkeeping
would be tremendcus, and it would be a tremendous
problem to do this,

Utility costs, a comment was made also by
ancther spealker. The utility cost probably should
be paid for by the tenant. In some of the older

buildings which provide very reascnable and good
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housing, it's wvirtually impossible to do that, and
that's the reason that utilities are always paid for
by landlords.,

The hue and cry in Charleston, as I understand
in most of the country, has been for years that
there's a necessity and a great desire by public
officials for reasonable housing at reasonable costs
for people who do not have high incomes, and that's
part of what we provide. And I think it's time that
the legislateors and the lawmakers stop tilting the
laws towards the tenant. I think it's time that the
landlords' rights are protected, also. And if vou
have any doubts as toc this, talk to anybody about
procedures for evicting tenants who do not pay, talk
about procedures for evicting tenants who do not
obey the law, and then you will find that this thing
is way off-balance.

I apoclogize for not staving with your numbers
here, but I feel very strongly in this regard.

MR. RODD: That's perfectly all
right,.

ZOL MAGGIED: And I think it's
something that should be considered by the

lawmakers, by the legislature, by all people
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concerned.

And if -- you nmust remember this, too: That
when we are burdened with extra costs, there's only
ohe way we can survive, and thait's toc pass 1t on.
We're just like the clothing store whose suit cost
them a given number of dollars, and then it's raised
by the manufacturer 20 percent later. They pass it
on to the customer. And that's the only way the
landlord survives. And I hope you will keep this in

mind. Thank you.

MR. RODD: Thank you very much.

The next perscon signed is Roy Stricklen.

ROY STRICKLEN: Tom, my comments
will be made in writing.

MR. RODD: Thank vou,
Mr. Stricklen.

For anvybody who's just come in, at the
beginning of the hearing in response to an inguiry T
indicated that we would keep the record open for 24
hours, and I will say until the close of business
tomorrow at the Attorney General's cffice, either at
the main capitol or preferably at 812 Quarrier
Street, for written submissions.

The next person signed up is a Bryvan Kett from

ACCGRATE REPORTING SERVICE, INC.




10

11

12

13

14

15

186

17

is

19

20

21

22

23

24

Ford Credit,

BRYAN KETT: Hello. I am Bryan
RKett. I am with Ford Credit, and I am here to
address the Series 24, "Legislative Rule Pertaining
To The Prevention Of Unfair Or RDeceptive®
practice —-- "Deceptive Acts" and "Practices In
Security Interests and Repossession Practices.”

As the largest autonmotive finance company in
the world, with over 77 billion deollars in
receivables, Ford Motcor Credit Company supports
efforts to promote fair and consistent treatment of
all customers.

To the extent the proposed rule promotes such
treatment, Ford Motor is supportive; however, we
must express our deep concern over and opposition to
provisions which would place unreascnable burdens
upon the automotive finance industry and ultimately
work against the best interest of the consumers of
West Virginia.

Although Ford Credit is -- let's see, although
it is Ford Credit's policy to accommodate our
customers to the greatest extent possible,
unfortunately repossessions 4o ccoccocur. Proposed

Rules 3.2.7 and 3.4.3 are opposed by Ford Credit for
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the following reasons:

3.2.7 requires the credifor to possess
knowledge that is generally unavailable, The rule
provides that it.shall be unfair and deceptive acts
or practice deliberately {sic) -- to deliberately
seize property from a location that causes undue
hardship t¢ the consumer.

Most wvehicle repossessions cause some degree of
hardahip, but how will. a creditaor ever know whether
a recovery place and time will constitute an undue .
hardship? Ford Credit would make subject to the
burden -~ would be made subject to the burden of
countless c¢laims and litigation, alleging that Ford
Credit knows or should have known that the
repossession would cause an undue hardship. We
believe this rule 1is tantamount to the repeal of the
statutory right to reposse=zs c¢ollateral, The cost
of which would be borne to the West Virginia
consumers wWho pay is great.

Rule 3.4.3 places burdens on creditors which
will increase the cost of and decrease the
availability of credit in West Virginis. The rule
reguires that a repossessed vehicle be sold at

retail or that the creditor -- or that the custonmner
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be given c¢credit for retail market value, This rule
appears to be based on two false premises. First,
creditors will always be able tec collect
deficiencies from defaulted customers and, hence,
have no incentive to maximize the sale price of
repossessed vehicles. Second, a retail sale will
result Iin greater proceeds applies to the -- apply
to the account than a wholesale -—- than a wholesale
sale. : _

Unfortunately, such premises are flawed for the
fellowing reasons: One, the creditor must get the
highest sale price reasohably (sic) for repcocssesed
vehicles. The rule assumes the creditor can simply
force the defaulting customer into paving the
difference between the oufistanding balance and the
proceeds of the sale. In fact, repossessions occur
precisely because the consumer is unwilling or
unable to pavy.

The creditors must, therefore, assume the
additional amounts will not be collected and seek fto
obtain the highest sales price reasonable to, to
minimize the potentlial losses, For example, Ford
Credit experiences an average deficiency of over 31

hundred dollars after the sale of a repossessed
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vehicle. Less than one—-third of this deficiency is
recovered from post-repossessicon collection
activities. Once again, 1t is critical that we
maximize the sale price of a repossessed vehicle to
reduce our bottom-line losses.

Number two, wholesale automotive auctions open
to dealers obtain the highest prices at the least
cost. The automotive auctions used by Ford Credit
in selling recovered vehilicles are scophisticated,
state—-of-the-art, multi-million-dollar facilities
complete with marketing departments, cleaning and
repair facilities. It is not uncommon t¢ have over
1500 dealers in attending and participating at these
auctions, Every aspect of the process is designed
and monitored by vehicle remarketing specialists fto
guickly and efficiently cbtain the highest price for
those consumers' account.

Three, forcing creditors fto open retail outlets
and/or give retail prices will increase the cost
and/or reduce the availability of credit to
consumers Iin West Virginia. Proposed Rule 2.4.3
would increase the cost asscociated with
repossessions to creditors such as Ford Credit. In

response, crediteors, in order to maintain acceptable
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profit margins, will either have to raise the cost
of credift to the customers or tighten credit
policies. Marginal and high-risk customers will be
rejected in an effort to reduce the nunmber and cost
of repossessions.

Number four, the proposed rule is contrarvy to
current West Virginia law. The legislature _has
established the standard for rules for repossessed
goods as commerclially reasonable, West Virginia Code
46-9-504(3}). The standard for this application to
wheolesale automotive auctions has long been accepted
in jurisdictions throughout the country.

Five, the federal government has ccocncluded that

Jthe wholesale automotive auctions are advantageous

to consumers. As a part ¢f the investigatlion of
creditor practices which led to the adoption of the
credit practices rules, the FTC considered reguiring
repossessed vehicles to be disposed at retail. The
FTC's concluslions match what common sense would
dictate: After deducting the reasonable expenses of
the retail sale, the debtor's account would not be
credited the amount greater than the resulting {(sic)
from the wholesale sale.

They further concluded that this provision
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would impose cosis and would raise the cost and
reduce the availability of credit in excess of
offsetting benefits, Its conclusion was based on
the examination of the incentive of creditors to
maximize the sale price and the fact that the
wholesale retail price difference is due primarily
to the cost of running retail cutlets,

We view this rule as nothing more than an
attempt to increase the creditcer cost on defaulting
accounts which will only hurt good-paying
customers. Thank vou.

MR. RODD: Thank yvou wvery much,
Mr. Kett.

I had —-- I apologize for conversing a little
it while you were talking there, but I had seen
some ¢©f vour comments in writing, as well as I was
pretty familiar with them. Sc, I figured -- and I
appreciate that.

BRYAN KETT: I have a copy, if you
would want one,

MR. RODD: Yes. If you, 1f wyou
have -- well, we recelved -- already received vyour
comments in writing.

MR. KETT: Okay.
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MR. RODD: Just a second.,

The next person signed up is Joe Doughton

from --
JOE DOUGHTON: {(Interposing)
Mr., Kett has explained our position. Thank you.
MR. RODD: Thank vyou,
Mr. Doughton.
The next person signed up is Alonzo Johnson.
ALONZC JUOHNSON: I am Alonzo
Johnson from Monongalia County. I have a small
mobile home park in that county. Several things
concern me in these regulations I'd like to talk to
vou abeout, and I thank vou for allcewing me to do
this. —

When I started ny park several years ago when I
was a much vounger man, I would have probably lost
it if these rules had been in effect, because I was
able then to rent some of my lots to mobile home
salespecople, keeping them available for their sales,
which allowed me to make my payments much earliier
than I would have been able fto octherwise.

Item No. 3.4 on Page 3 ¢f the mobile hone
regulations you have would exclude the possibility

of doing this. Ttem 2.5 seems a little unfair to
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me, but I guess we are unfair in some things, that
yvyou can't rent to fthe highest bidder. for a lot that
excludes one person offering more for a lot than
sonmeone else if there’'s only one lot availlable,

ITtem No. 4.2 reguiring a one-year lease unless
the tenant requests in writing a shorter period of
time would exclude many of the practices I now use,
it appears to nme.

One is you could not prorate the first month's
rent, because you'd have to have a vear's lease, the
payments being monthly, covering this statement in
the rule.

MR. RODD: I'm scrry, I'm not

following wvou.

ALONZO JOHNSON: Okavy. Item 4.2

s5ays, ohe, that -- each rental agreement must be for
no less than one year,. S0, it's got to be a
ahne-vyeagr. S, 1t could be more than one year; it

could be one year and ten days or one year and 20
days, the first one; and one yvear after that. T
assume 1t says one—-year lease ahd the payments be

moenthly.

If it's a one-year lease and the payments being

monthly, then I would not be able to get my rents
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all coming due the first of each month, which I do,

I prorate the second month of rental so all payments
will come due on the first of the month. This says

21l pavments would be monthly payments.

MR. RODD: Sa, it's not clear
that, that under the circumstances vyou're
describing., partial payments could be made?

ALONZO JOHNSON: It's says they do
not. Tt says montly, egual monthly installments,
all rent must be in egual monthly installments.

MR, RODD: I understand. There's
no exception for the circumstance where you prorate.

ALONZC JOHNSON: Prorate or where
I want mny -- all leases to expire on June 30th, if I
would want that to happen; and I could see where
people, because of administrative costs, would want
them all to come due at a particular time.

MR. RODD: Ckavy. I understand
you. Thank you.

ALONZO JCHNSON: Okavy. I'm sorry
I wasn't clear.

MR, RODD: No, no. Please
proceed,.

ALONZO JOHNSON: Item 5.3.1,
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although I don't now have nonmetered utilities, when
I started the park I did have nonmetered utilities;
and everyone paid the same amount of rent, and the
charge was included in the rent. I don't know
whether it was listed as separate or not. But this
tends to say that you have to charge everyvone for
utilities according to how much they use, It
appears to me to say that.

Since you are nct metering -~ when you -- small
parks are not metered, you Just pay your water. - Get
one water meter, and everyone has paid for the water
in their rent. This would exclude that practice.

It appears to.

I have trouble reading these things sometimes.

Ttem 6.2 eXcludes rule changes during the terms
of the rental agreement. Item 6.2 with Item 9.1, I
read 9.1 to give a perpetual lease to anyone that
does not break a rule in the park, the nobile home
community, whatever we call it here. It appears to
include those forever. I'1ll get back to Item 9.1
again when I get over to that. If Item 2.1 was
changed, that would take care of my problems with
6.2.

And I would like to see Item 5, the one I just
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talked about a moment ago, to allow monthly leases
instead of Jjust annual leases, which I deo now

monthly lease,

MR. RODD: That is at this time
your practice is to say that you c¢an terminate a
lease anytime --

ALONZO JOHNSON: {Interposing)
Either party. Either party can terminate the lease
on a 30-~day notice.

MR. RODD: Period.

ALONZO JOHNSOCN: Pericd.

MR. RODD: Anybody who rents from
you, that's what they -—-

ALORZO JOHNSON: {(Interposing)
Sign, and that's what they renew.

MR. RODD: You don't offer thenm
any other cption?

ALONZO JOHNSON: No.

MR. RODD: Okay.

ALONZO JOHNSON: And I've had no
problem with that in vears.

Ttem 7.2 and 7.3, I think all of the items in 7

refer to the age of a factory-built home. You can

exclude solely or in part on the basis of.
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I am sure many of my tenants would take me to
court when I terminate their lease and say it was in
part on the basis of, based on. If I would reguire
them to paint the home and they refused to paint the
home ~- "Why does 1t need painted?”®

"Because of its age, it needs paint.”

So, anything dealing with the age of the home
you cannot use to exclude someone from the home --
from the park.

Item 7.5 appears to allow tenants to place a
mobile home "For Sale" sign anywhere in their lot.
Mobile homes ha?e to be moved in and out, and I at
least allow toc re- —-- keep a right to move anvything
so T can move a home in or out, because you have to
pass one -- or cross over one lot sometimes to get
into another one. But Item 7.8 says "or on the site
on which the mobile home is located.” I'm sure
people will interpret that anywhere they wanit to put
one,

Item 9.1 really bothers me. "It shall be an
unfair and deceptive act or practice to refuse to
renew the tenancy of a resident of a mobile home
park, except upon the following grounds." (sic}

It lists three grounds. That's for renewing. So,
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we'lre glving a one-vear lease; we cannct terminate
the agreement at the end ¢f that unless one ¢f these
three things occcur,

I recently Just put in some extra spaces on
land that I, guote, held -- or felt was too valuable
for mobile homes, but I knew I conld change it in
five years if I wanted to put something else of
higher value in on the land. The way I read 9.1, if
these people pay their rent, don't break any of the
terms of the rental agreement, material terms of the
rental agreement, they ¢an stay there forever,
unless I change the whole community, change the use
of the whole community. I just can't change the use
cf part of it.

Item 19.3, if I wanted to put in a pool, pave
roads, does Item 10.3 exclude me from having a
charge for doing that? It appears to to me.

Timing on these rules bother me,. I just S
recently had to pay an attorney over $500 to get a
lease written that met the conditlons, he said,
after talking with him, of the West Virginia new law
concerning moblille home parks. With this, I will
have to get a new lease and have evervyone sign a new

lease. I wish the twoe had been done at the same
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time, because this -- these regulations will reguire
me to have everyone sign a new lease and have a new
lease written.

I have two guestions I'd like to know. When
will these rules be final, and when will they be

effective?

MR. RODD: The rules will not be
effective until and unless they are approved by the
legislature of the State of West Virginia.

ALONZO JOHNSON: Sa, the answer is
the next legislative session?

MR. RODD: I believe that's a
pretty safe answer.

ALONZO JOHNSCN: Thank vyou.

MR. RODD: Thank you very nmuch,
Mr. Johnson.

Tom Winner,

TOM WINNER: Counsel will give ocur
remarks,

MR. ROCDD: Ckavy.

DEBBIE SINK: Debbie Sink. I
signed in.

MR. RODD: You're. the next perscn

that signed up.
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DEBBIE SINK: Yes.

MR. RODD: Thank vou.

DEBBIE SINK: My nhame is Debbie
Sink, and I'm here with Tom Winner on behalf of the
West Virginia Bankers Association which represents
the banks and their parent companies in the state of
West Virginia, and we would like to just give some
very geheral cral commenits on Series 24, the
repossession regulations.

We've previocously submitfed fairly detailled
written comments, and I will ncoct take the time to go
through each of those, but the concepts we would
like to relay this morning are —-- relate to our
sericus concern with that proposed series, We
believe that they would have, if promulgated, an
adverse impact on consumer credit or —-- and/or the
cost of that credit, both availability and cost.

The reason we say that is that these proposed rules
will discourage banks from lending to a marginal
borrower or one where there may be the likelihood of
a need to repossess. The cost that the proposed
rules would Iimpose upon repossessions, or the
limitations on repossessions, would lead to. this

result,.
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The regulations alsc would tend to eliminate
flexibility and work-out room, if vou will,
negotiation room, between a creditor and a borrower
because of some of the limitations imposed on
creditors within those rules,

Another serious concern we have is the several
provisions that are in direct conflict with the
Uniform Commercial Code, and we have enumerated
those and given references in ocur written comments,
The reason for concern there is multifold, but one
point I want to make that hasn't been made, T don't
believe, by the other commenters is that the Tniform
Commercial Code has extreme value because it is Just
that: uniform. And 11 permits interstate commerce,
interstate transactions, because of its uniformity.

We are concerned that any attempt, attempt to
alter that could not only have an adverse effect
with respect to what's available to consumers within
the state but also from without the state, because
it will be more costly for those out of state who
would perhaps make credit offerings or cfferings of
goods to consumers in West Virginia. It will be
more costly for them to d¢ business in this state.

Also, there's some concern, I guess, about
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enforcecability, given that the proposed rule ias a
rule as cpposed to a statute, and there could be
litigation in an effort to establish which prevails
in the consumer context.

We also made the point in the written comments
and would like to reiterate here that portions of
the rule which are not in conflict with the UCC are,
we bellieve, duplicative; and we have the same
concern that was expressed at the cutset this
morning about piling on when there is very adeguate
coverage on some of the areas addressed in the
rules, both within the West Virginia Consumer Credit
Protection Act, other areas of West Virginia, and
federal law; and, again, we pointed out some
specifics in that regard in our written comments.

In short, the concern we have is very high with
these proposed rules, and details are set forth in
the written comment. And we thank you for this
opportunity and appreciate yvour consideration of ocur
comments.

MR. RODD: Okay. May I ask you
cne —- it's simply a clarification of something vou
said, and I understand that you may not be able to

respond to this, but you said something about
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DEBBIE SINK: Yes, sir. I could
give vou one example just off the top of my head.
There!s -- I believe in the proposed rule there's a
provision that a creditor shall not make a, dquote,
"false threat," I believe is the language, fto
reposSsess., If the creditor did that, that would be
an unfair or deceptive practice.

I think in the written comments we pointed out
that it would be impossible to know what was false,.
I mean, perhaps 1t was a genuine indicaticon that
repossession was imminent, but perhaps something
could be worked out. If the creditor did not follow
through, could it then be construed as a false
threat? That's one example that occurs to me.
That's a very, a very vague standard; and 1t might
reguire creditors to establish a policy that if they
ever mention the likelihood of repossession, they
must follow through or else they would in fact be
guilty of an unfair practice.

That's one example that occurs tTo me,; but
that's the type of thing that I think could impede
flexibility or work-gout opportunities.

Thank you very nmuch.
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MR. ROCDD: Qkay, thank you,.
The next person signed is Bonnie Harold.
Bonnie Harold.
The neXt person signed is ., D, McClure,
Charleston.

S. D. McCLURE: Thank vyou. My
name is Steve McClure. I™'m with 01d Colony
Management Services. We manage over 450 rental
properties, that's residential and commercial. And
I'm very concerned about this whole proposition here
of Rule 26 -- o¢or Series 26 that is totally one-sided
towards the, towards the tenant.

A ccocuple of guestlions. I'm not going to go
into all of the details, but I would 1ike to invite
the author of this tc come to my office and spend a

day or two or three and see how we have to live

fighting this kind of stuff.

One guestion. It says —-— on the -- I don't
know what this sheet is called. It's a rule
entitled: "Explanation of Overall Economic

Impact."” It says here that it will promote private
adjudication of consumer issues, reducing the burden
on state regulations; and right in it it says the

only way vou can evict anybody is to go to court.
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It's kind of contradictory.

Anyway, tc me 1t reads like a Japanese
instruction book before vou translate into English.
I'd like to invite the author to come and spend a
day with me. Thank you.

MR. RODD: Thank vou.

The hext speaker is a J. D. Stricklen.

J. D. STRIGCKLEN: Thank you. My
name is J. D. Stricklen with Stricklen Properties.
Our offices are in Scuth Charleston. We operate -—-
owh and operate a few hundred units throughout the
Kanawha Vallevy.

And the comments I want toc make today is, first
of all, the -- some of the things I'm in agreement
with. I can see where some of it is a l1ittle bit
one-sided, but I don't think anybody should have to
live in anvything that's inhabitable or substandard.

To get specific with what my concerns are,
first of all -~ of course, I'm speaking on the
tenant-landlord Series 26. The first item would be
2.5 where "Fail within a reascnable time affer
receipt of notice from the tenant to make repairs”
when vou've been notified that something 1s not fit

cr habitable. The only concern I would have would
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be that if in fact the problem was created by a
tenant, such as someonhe spoke to earlier where there
had been a domestic squabble and the door goct busted
down or a thermostat got knocked off the wall, I
think there should be some speclal consideration to
tenant responsibility due to their negligence.

The next thing would be 3.8, which deals with
reimbursement for repairs within a reasonable time.
A little bit of gray area there. What is
reasonable? If on Sunday afternoon my air
conditioner goes off at my house, my wife thinks a
reasconable repair could mean within a half an hecur,
which I don't personally think is reascnable.

You knew, I try to ~- when we deal with
tenants, we try to put the shoe on the other foot.
And, you know, 1f scmething happened to my house on
Sunday, I'm geoing to tend to wait until Monday to
fix it, and I think that's reasonable as opposed to
trying to track down a technician at double-time
pavy. So, I think that could be a little gray, and
there could be some misinterpretation of what a
reasonable time would be, and I would hope that that
would be addressed.

Moving to Section 4 on "Notices and Demands," I
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really don't have any problem with what you've
written other than I'd like for it to be bilateral.
I'd 1like for the tenants to be invelved with that.
For instance, on 4.2, "Fail or refuse to accept” —--
or backing up., it says "It shall be unfair and
deceptive act or practice for a landlord to.,"

4.2, "Fail or refuse to accept any notice sent to
any address to which customarily sent.”

To make a long story short, I don't have a
problem accepting notices; I Jjust wish that the
tenants would accept Certified Mail. I'd l1ike to
see that be a little bit more bilateral to make 1t
more falr.

Getting to the section that deals with the
interest-bearing deposits, security deposits would
be first mentioned In Section 5.2.2 and alsoc in
Section 6.32. Well, what I want to point cut to you
is that I was over at One Valley Bank earlier this
morning. I noticed that on a one-year C.D. the
interest rate 1s now 3.75. Let's call It 4 percent.

If you've got a $200 security deposit on a
tenant, 4 percent, vyou're talking about 58 a vyear.
In order to process that back to the tenant, our

cost made be 520 to process $8., So, what we do is,
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like in any business, when yvou have an increase in
the cost of business, vyou generally pass it on to
the tenant. So, in order for the tenant toe get the
benefit of an %$3 interest payment on their deposit,
they're probably goling toe have their rent increased
to reflect a $20 increase in doing business.

T know it zsort of seems like the money is Just
sitting there, but that's, that's the things that
you've got to take into consideration, is what the
cost of doing some of these things would be.

Moving on down to the matter of security
deposits in 6.4 and 6.5 on the 20-day pericd, as
other landlords, I have a problem with the 20 days.
But there's an incentive for me as a businessman and
a landlord to even process securlty deposits much
more guickly than 20 davys. We —-- because of the
word mouth, vou know, the way vou conduct yvourself
helps vou in future business relationships and
referrals from past tenants.

However, the problem is, you know, we like to
refund deposits within two days of when the pecple
move out. Sometimes you can do that and sometinmes
you cantt. There are al- -- there can be

extenuating circumstances where it could take up to
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60 days. The most, the most prevalent problem is,
is getting the final utilities paid. You know,
under the Public Service Comnmission regulations, the
property owner cah be held responsible for the final
garbage bill or the final sewer bill: and you might
think that, "Well, that could be an 8 or $20 item,
but by the time -- if that gets slipped past and
they actually put a lien on your property and you
get that put on vour personal credit report, and
then it mavbe will cost you as much as $100 to get
that cleared up. So, it's important to always have
those cleared up when tenants leave, and sometimes
vou Jjust can't do that within 20 days.

What I tell people is when I get notice that
they're going to move, I say, "Please get me those
paid receipts.” Sometimes they don't listen.
Sometimes they are moving out of state. When pecple
are moving, it's a busy tinme,. It's very Iimportant
that we have encugh time to get these utllities
accounts taken care cof when people leave.

The Secticn 7 which deals with the termination
of leases, just generally -- someone made the
comment earlier that they thought that West Virginia

had a guick eviction process, which I disagree
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with -- and I would, I would say that I think that
probably what's on the books now is fair; and I
think that anvthing that would be more stringent as
reflected in Section 7 would not be fair to the
landlaords.

And the last item I'd like to make a comment oh
would be Section 9.1 which has to do with entering
the tenant's unit. And really the only problem that
I have with that —-- we don't make periodic
inspections or anything of that nature. We re—- --
it's mostly through where you reserve a right to
enter at reascnable times for purposes cf repairs or
showing the unit to prospective tenants. And at the
end of that it says that yvou can, you can enter if
it's authorized in writing: and if you stop it
there, I don't have any problem with it. But it
goes on to say that "other than in a form
provision,”™ which is what a lease 1is3. And I'd like
for that to be struck, from —-- the end of Section
9.1, in order for us to be able to put that in the
lease as opposed to have to get an individual
authorization from every tenant.

I might alsc say that's all ¢of my comments, and

I'm glad that the Attorney General has decided to
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spend his valuable time here this morning. I'm
gquite impressed that you stayed to hear our
comments, Thank you very much.
DARRELL McGRAW: Thank vyou.
MR. RODD: Thanks very much.

The next perscn signed up is David Yoder,

DAVID YODER: Director Rodd, Judge
McGraw, thank vou for taking the time to hear us
today.

I am David Yoder from Morgantown. My address
is 1225 Pineview Drive. I'm here representing the
Home Builders Assgciation of West Virginia, and I'n
also president of the Apartment and Rental Housing
Association of West Virginia. I'm president of
Allegheny Development Corporation, which operates
and owns several hundred -~-- at least 300 units of
varicus types, whether they are residential housing.
single-family, two-family, four-family, and
multiple-housing structures, as well as commercial
units.

I'd like to state that I have been involved in
housing issues for about 30 years. I have worked
since that time with at least four university

administraticns in Morgantown, with President
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Harlow, President Budig, President Gee, and also
President Bucklew.

In all our endeavors, whether they are in the
corporate structure or with the assoclations in the
housing industry which I represent, we promote safe,
decent, and affordable housing. In fact, vyou might
recognize the fact that when we c¢an provide good
housing, that means more Jobs for ocur industry.

When we can eliminate housing that is not fit
and hakitable, we, we find that that's good for the
housing construction. 8o, we support good housing.
We support fair and Just dealings with ocour housing
consumers, as well.

And I could relate some horror stories. I will
have a prepared text for vou, as well. I recall
that in times past we have goitten into situations
where we've had tenants that were a little less than
responsible in our corporate affairs, and we had
tenants' associations deal with us, and always in a
good relationship. We're very proud of our
reputation in Morgantown.

We have had one instance where a family had
rented a new duplex. They were the first tenantis in

this duplex. It was a 8-bedroom unit, and they had
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a family with several children, and they couldn't
pray their rent. S0 the, the tenants' association
intervened and said, "Well, would vou let us hold a
check until the end of the tenancy, and then you'll
be sure to get your mohey? And after the tenancy,
then we will deliver to you the check, after we
inspect the apartment, because these tenants believe
that you may not be fair, you may not want to return
all of their security deposit. Sa, after we
inspected the unit,"” the association sald, "we will
assure you payment.,"”

That check was around $2,000,. And after they
vacated the apartment -= the unit in about one
year —-— I thlnk the tenancy was for one year -—-—. we
inspected the unit and found that the little kid
cars and what have you had raced arcund the hallwavys
and virtually destroyvyed the decor of the unit.

So, that's why the cost of repairing the unit
was considerably more than the check that was to
come to us.

These tenants moved on to an out-of-state
location; and at the time when we cashed the check,
we found, after a couple of weeks, that payment had

been stopped.
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S0, how do we -- how do you propose that we go
about finding the tenants and recover our losses?
These gare some of the, the experiences typical of
this one that we have had.

The lssue o0f security deposits, in my view, is
not nearly as serious as it appears in the proposed
regulations. They are typically safe in the
landlerd's hands, simply because to own property vou
would have some financial assets; and there are
remedies, 1if the security deposit is not repaid when
appropriate, 1o recover any deposit-of the security
deposit.

S0, we —-— we also had a situation which was
mentioned before where the utilities become an
issue. We find that security deposits are necessary
for many reascns, whether 1t's for repair of damages
potentially toc an apartment or whether they are for
the security of utilities which may have been
transferred back into the landlord's nanme.

And where there's a public service district
involved, the Public Service Commission provides
that the District can attach the landlord's property
for not paying the utilities, even though it was a

tenant who had signed for the utility. I'm noet sure
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that that's always the case Iin a municipal utility.
but I know it's true In a public service district
which I chair,.

The Bgard of Directors of the West Virginia
Home Builders Asscociation met on July 23, 19%4, and
unanimously adopted an action to present testimony
here today. and the Apartment and Rental Housing
Assocliation has likewise acted on the day before to
authorize the providing of testimony here today.

The testimony which I have prepared that is
written is from the homeowners associaticon, and I
signed it as Chairman of the Subcommittee on
Legislation.

We find that many of the provisions ocoutlined --
and I have feootnoted in the prepared remarks the,
the specific section to which we refer as we provide
these comments, I hope that vou'll be just slightly
lenient, as you have been for the other speakers. I
am representing more than one entity, and I thank
you very much for your courtesy.

The assaciation, as I've indicated, likes to
promulgate good relations with landlords and
tenants, and any way that can be accomplished we

would support. We find that the reguirement under
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Section 5.2.3 and 6.3 are, in the paving ¢f interest
onh security deposit, is probably more cost than the
value to the tenant. I think you had some figures
brought to your attention this morning regarding the
rate of interest,. In fact, we find that many banks
will refuse to pay an Iinterest on these small
accounts and, on the other hand, would likely charge
a fee for servicing such accounts.

And there's another problem where the Social
Security numbers are required, and you have multiple
tenants in one unit. The financial institutions
would likewise have a problem in how to segregate
cut who is responsible for receiving the interest on
the monev.

A "fit and habitable condition” has never been
defined by the legislature. In years past, in the
mid-'70s. to the mid-'80s, the late Senator William
Moreland from Mconongalia County freguently attempted
to amend the landlord-tenant legislation so
that "fit and habitable condition" could be
defined. There's always controversy on whether tfto
cpen the landlord-tenant legislation as it is now
provided.

Another section, 6.1, that I wish to refer to,
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I have the folliowing comments: The prohibition and
the regulations against c¢ollecting rent in advance
or any amounts in excess of one month as a security
deposit makes it very difficult to collect for a
i2-month lease in college towns where the normal
school vear is less than nine months. In fact, some
landlords provide for payment of the first month's
rent and a security deposit with the last month's
rent in installments to ensure that at least sonme
rent is ccllected for the period between May and
August.

In addition, some landlords provide for a

discount for the payment of a term, such as six

months or a year in advance, Dur companies do
that,. We give as much as a ten percent discount for
payment of the rent in advance. We're assured that

way that the rent will be there; and, as I've
indicated, we have not had any problem with this
with out tenants, because we're very proud of our
relations with cur tenants for many vears. In fact,
vesterday a past tenant of about 1965 called me and
wanted to see whether they couldn't stop by and say
hells, and they have stopped by on cccasions in

vears past. ~These are the types of things that make
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business worthwhile, when vou can refer back to
relationships that vou have develcoped with those
with whom you deal,

As previously noted, the Asscciation supports
fair dealings in all landlord-tenant contracts and
relationships. We support the refunding of security
deposits in all instances, exceplt where legitimate
deducticns are made for items of damage by a tenant
or failure to pay anmounts due under the contract.

We do not believe that a time 1limit of 20 days
for the refund of a security deposit is always
reasonable. We are aware of many landlords whose
contracts, as I indicated, run on a calendar vear or
a term peculiar to a specific leocation. Therefore,
when multiple tenancy 1is handled con a compressed
time frame, it is reasonable to assume that there
would be an undue burden on the staff of a company
or any landlord to compile_the necessary data for
the return of the deposit in such a short periocd of
time.

We are aware that other states in some
instances have a time period of 30 davs. I note
that others have indicated that that may not be

enough time on occasion. But anvy term less than 30
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days, we believe, would be guite difficult for many
of the coperators who do a good job and try to do a
proper accounting.

We have always urged our members to make an
effort to make such refunds on an expeditious and
timely manner,. And we further helieve that a
security deposit should rightfully be applied to
excessive cleaning required by a tenant whose living
habits have caused excessive wear and tear, but we
do not condone withholding a security deposit simply
to ¢ollect additional rent. We refer in that B
instance to Section 6.4 and 6.5.

The next paragraph which I refer to applies
nore to Section 3.7. We are strictly opposed to any
rule which would allowed tenants to perform work on
property of the landlord. The proposed rules would
allow a tenant to replace a tile roof. You know, if
a tile rocof happens to have a leak, that’'s -- that
takes some skilled craftsman to replace it,

So, there are exXceptions to anything that a
tenant might undertake on a landlord's property, and
we believe that any, any work that's refundable to a
tenant should certainly be by a contractor

acceptable to the property owner.
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I have just about concluded, Mr. Director, and
I thank yvou for your consideration.

We also find that the Section 5.2.2% and Section
7.1 through 7.5 have some concerns to us. They
prohibit accelerations of rent payments in the event
of default or breach of a contract. Common business
practice would permit a bank to accelerate payment
on a note, but somehow acceleration of rent payvments
is found by these proposed regulations to be
unacceptabvle. We also find that the gection
relating to evictions and termination of tenancy is
generally restrictive.

West Virginia law provides for a process for
eviction for wrongful occupation. We believe this
section attempts to extend the time necessary for
obtaining possession even during unlawful
cccupation. We believe this section further
requires a landlord to provide unutilities during
unlawful occupation. We find this to be
unreascnable.

As to Section 7.5 and 8.2, we agree with the
provisions cf the regulations which would prevent
denving a tenant the use of utilities during any

lawful occupation. We sirenucusly oppose the
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reguirement that all utilities shall be furnished
during unlawful occupation. We ocobject to anvy
arrangement which would reguire a landlord to
provide utilities when funds are being withheld by
tenants in a breach of a contract.

It is quite concelivable that a group or an
association of tenants could join and decide "We're
all geing to withhold rent for a month or two," and
there may be no alternative for the landlord but to
cut off the utilities, because he may not have the
funds whereby he could support the utilities during
such a time pericd.

And as to Section 9.1, we believe the
reguirement of these ftwelve hours advance notice to
show premises to prospective tenants or purchasers
is unreasonable when both landliord and tenant have
agreed in writing otherwise. This would deny
prospective tenants who are in town for Jjust one day
the opportunity to view a living unit where
arrangements were made —-- were not made at least a
day ahead of time,

And, finally. these comments are provided in
the interest of promoting fair and reasocnable

landlord and tenant relations and dealings. We

ACCURATE REPORTING SERVICE, INC,.




i0

11.

12

13

14

15

16

17

is8

19

20

21

22

23

24

B6&

believe that the proposed rules and regulations are
silent concerning landlord rights or that they
attempt to remove legitimate rights which the
landlord may already have. It must be noted that
there are no unfair and deceptive acts cited which
can be attributed toc the tenant.

An example of this inconsistency is the
provision that it is an unfair and decepitive act for
a landlord, dquote, to fail or refuse to accept any
notice, end guote. But there is no provision which
finds a tenant in viclation of the same act,

It is cur opinion that the adopticn of these
rules will discourage the development of affordable
rental housing in West Virginia,. Accordingly, these
rules will not promulgate job growth nor
landlord-tenant relations as they are presently
propoused, _

So, wWe urge you to do some rewriting, and we
stand ready and willing and anxiocus to participate
with yvou in a way to make these rules more
egquitable, Thank you very much,

MR. RODD: Thank yocu very much,
Mr. Yoder.

The next perscn we have on the list is Brad
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Sorrells.
BRAD SORRELLS: Thank vyou,
Mr. Rodd, Judge MclGraw.

I'm here today on behalf of the Chrvysler Credit
Corporaticn and Green Tree Financial Corporation.

Before I move to the rule that I'm primarily
concerned with, which is Series 24, Title 142, 1
wonder if I cculd offer a suggestion that's coccurred
to me as I've heared {(sic) —-—- as I've heard
landlords talk about the problems with the security
deposits, in not being able to put them into a
separate account and that tvype of concern.

Lawyers for a long time had the same problenm
with their trust accounts, and the State Bar came up
with the IQCLTA system where the -- all the money
went into one, interest was drawn and taken off for
something of good use. It seems that would be an
appropriate use of what in individual cases would be
smaller_amounts; but when amassed together across
the state, it would certainly be gquite a sum.

Moving to Series 24, as an initial matter, bkoth
Chrysler Credit and Green Tree believe that rules
pertalining to repossession are desirable, It's a

somewhat nebulous field, but guidance is desirable.
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There are, however, a few provisiocns within the
proposed rules that cause concern, and I'll run
through them as guickly as I can. First, 2.2, the
definition of a "Consumer transaction,” I would
maintain that that should be limited as it is by
West Virginia Code Section 46A-1-102, 12A-5, fto
transactions that do not exceed $25,000.

Second, 3.1.1, this has been commented on
previcusly regarding the actual intent to repossess.
I deal with a variety of certain secured creditors
in additicon to Green Tree and Chrysler Credift. In
mosﬁ of those instances I've been hired to take
possession, and in virtually all of those instances
they would rather work something out than take
possession. And that rule seems to say., "Go get

it. If vou took the security interest, you have to

go get it."

Next would be 3.2.4, "false threats to
repossess , " Again, I'm not ——- I think that's
somewhat ambiguocus. I'm not sure whether it's

threatening to repossess when you have no intent;
and that was already covered, so I think it must
mean something £lse. I assume that what is meant is

threatening repossession when the creditor really is
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not a secured creditor and has no right to
repossess; and I would suggest that perhaps it would
be clearer if the provision read "threaten to
repossess properity, Includling but not limited to
household goods when the creditor knows that it has
no recoverable claim of a right to do so."

Next, 3.2.5, it's somewhat ambigucous there in
the last two words, "of other deception.” Certainly
it's improper to make false threats about the use of
law enforcement, but a lot of ambiguity as tc other
deceptions.

On 3.2.68, the same concern as to otherwise
misrepresent the repossessor's lidentity, that that
could. be construed in a lot of iInstances that when
vyou have a repossession agent going out to look for
a car, unless he clearly has it marked "Larrv's
Repossession Service," he's misrepresented himself
as just being a standard clitizen driving down the
street,

2.2.7 causes a great deal of concern, and I
think that it's an invitation for litigaticn to
ensue almost every tTime that there's a
repossession. It is so subjective that I dont't

think any creditor can be charged with that
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knowledge of when selizing properiy from a particular
location might cause undue hardship.

I have the feeling that the intent of this
provision is to stop malicious conduct ¢n the part
aof creditors; and .perhaps there are some creditors
who would say, "Well, this guy defaulted. I'm
really going to stick it fto him."™ And if that's the
intent, that's a gecod thing.

But I would propose that language such as the
following might serve that same purpose and not put
crediteors at risk of an ambiguocus section, and that
would be "Selze the property from a given location
when the creditor has actual knowledge that seizing
the property from that location will cause
cbjectively undue hardship to a consumer.”® I think
that takes care of the c¢concerns.

I next would bring vou to 2.2.9. That regards
repossession agents to carry a firearnm. Now,
neither Green Tree nor Chrysler Credit have any
interest in hiring Wyatt Eary to go cut and seize
their ceocllateral, if they have to do that. On the
other hand, they don't have any control, their
actual contrel ¢f whether or noct the repossession

agent is going to carry a firearm. There are
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already state laws that govern who can carry a
firearm, and when that person can carry it, and what
use that person can make of it while they have 1it,
Now, a c¢creditor can have it in his
contract, "Agent shall not carry any firearm”;:; but
if the agent does, this provision would appear to _
make the creditcor strictly liable for that conduct.
DARRELL McGRAW: This is a problem
that appears to me. On the one hand -- and among my
lJifels experiences is some exXperience in the

practice of what some might say repossession. On

the other hand -- all right. And in that experience ..

I know of the stresses and strains that develop in
that enterprise. And the avalilability. -- or the
availabiliity of weapons in those circumstances 1is
alwavys problenmatic.

Do yvou think it's unreasonable toc propose that
repossessors should not have -- should not be armed?

BRAD SORRELLS: Well, Judge, there

are a lot of situations in life which are highly
stressful, . I think my concern as to this section
deals with creditors whe by and large, and I would
suggest almost as a universal practice, do not go

cut and have thelir employees do the actual
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agencies, pecople that are Iin that business,

DARRELL McGRAW: Well, they're
contractors; are they not?

BRAD SORRELLS: Yes, they are.

DARRELL McGRAW: Yes. And would
1t not be possible for the contract to include a
provision in the repossession contract that the
repossessors not be armed?

BRAD SORRELLS: It -- of course,
that would be possible; but unless someone from the
credit agency went out, it would be pretty hard to
enforce; and as I mentioned previocusly, I think that-
section pretty much imposes strict liability on the
creditor.

But the thing I want to stress is there are
already laws iIn the state of West Virginia that deal
with this. If a creditor comes up and pulls up his
gun and says, "I want the Chevy.," well, he's
brandishing, and that's a criminal offense. He's
not supposed to do that. And I think we'rse
already -- I mean, the use of a firearm really
dcesn't have anything to do with repossession.

MR. RODD: Could I Jjust ask vyou,
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since you've raised this issue —-- you are the first

person that's raised the issue on a public comment __

side. I would just like toc ask yvou, would yvou agree
that this is an area where a person is granted the
right under the law tc in a self-help extra-judicial
fashion confiscate or take property from another
person's possession?

BRAD SORERELLS: Cnly if there's
noet a breach of the peace in deing =0,

MR. RODD: Right. But they are
given that right to do that, which is kind of an
exceptional situation. And it has -- it's very
fraught with the possibility of conflict. -

BRAD SORRELLE: I won't belabor
this point.

MR. RODD: No, I understand.

BRAD SORRELLS: This is nct =#
provision that is particularly -- that Chrysler
Credit or Green Tree are particularly adamant
about. It sort of goes along the same concerns the
Attorney General was addressing this morning. as
regulations and rules being piled on when they may
not be needed.,

MR. RODD: I understand vour,. I
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appreciate your raising 1t and addressing 1t. I
think vou have made legitimate points. Thank vou. i
ERAD SORRELLE: The final comment

on that is I'm not sure that that doesn’'t raise

constitutional guestions, both state and federal,
3.2.11, I'm & little concerned cocver the

word, "premises.," I'm not sure if that's intended

to mean residential property as a whole or the

dwelling place. If it -- 1f -- either way., of
course the c¢reditor sheouldn't itself or have an
agent barge into the custcomer's home to be
repossessing something. On the octher hand, if we'lre
talking about going onto that customer's property,
this makes, as it's written, makes it illegal to

walk up and politely knock on the door and

say, "Excuse me. As vou were notified, you are in
default on the vehicle in the drivewav. I'm here to
to pick it up. It wounld be easier on everyhody and

less exXpensive if you Jjust gave me the keys.”

I mean, this would seem toc reguire a credifor
to walt until the vehicle is away from the home and
then seize it. But then the creditor has o concern
himself with the cther provision I mentioned: Is

this going to cause undue hardship?
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Most consumer goods most of the time are going
to he at the home; and that as long as there's no
breach of the peace and being on private property
after you have been asked to lsave —-- and we also
have a specific provision Iin here elsewhere that
says that trying to repossess when you have been
told no -- I mean, that's sufficlient,. I don't think
we need Tto restrict legitimate and pelite entry on
the <consumer's residence.

DARRELL McGRAW: Well, what is --
I should know this. What is the process these days
for the repossession of property? What's the

proecass? And I'm not talking about business In a

lot of respects, the help -- the self-help
precedures, What is the proacess for repossessing of
property?

BRAD SORRELLS: If it's consumer

goods, of course first there has to be a notice of
right to cure default. The cure periocd has to
expire, and then the property can be seized whenever

or wherever i1t's found as long as there's no breach

of peace, If that is not possibtle --
DARRELL McGRAW: {Interposing) All
right. At this point --
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ERAD Z20ORRELLS: {(Continuing) --
then you need to move into the courits,. You simply
file a standard ¢ivil action --

DARRELL MCGRAW: {Interposing)
When vou say 1t can be ~- when vou say 1t can be
seized by an officer, Ly whonm?

BRAD SORRELLS: By the creditoer or
its agent. It's when vou are still 1in the self-help
modsa,

DARRELL McCGRAW: Why wouldn't it
be more desiravle te have a process which reguires
one to deliver up the property? After alil, if you
think of the common law, the procedure of
{untelligible) probably would reguire the delivery
up of the property, would it not?

BRAD SORRELLS: Well --

DARRELL McGRAW: Unless, of
course, it were (unintelligible) or something like
fthis, in which instance It would ke the cause of
action called replevin, and all of those things have
to be merged of course into a cause of a civil
action, but -- I guess really my guestion goes to —--
my guestion is & philosophical one that does not

necessarily relate tc this process today, but rather
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it goes to the issue of why don't we have a process
by which people whe are in the possession of the
properity of cthers in the instancg of the failure of
finance agreements and 50 on and such as that, why
don't we have a process that regquires the dealivery
up to an officer of the court the property?

ERAD SORRELLS: Because it's too
exXxpensive to go through a formal process every time
there'!'s a breach o a c¢contract which already
regquires that perscn o surrender the collateral.

My next point with regard to entering on the
residential premises is that would reguire 1In the
case of all repossessicns that process be issuead,
that a c¢ivil acticon be filed, that a summons and
complaint be served, that a Jjudgment ke entered,
that the creditor then get a writ of possession,
that_that be served by the sheriff.

And all of these things are very exXpensive.
Tou've got $7T0 to f£ile tThe asction; $20 to file the
summoens and complaint; you've got costs to go back
and -- attorney time and time of the individual to
go and get the actual_judgment; another $20 for
service of the writ,. A1) ¢of *thase costs are charged

to the losing party. 2o, every time that an

!
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aksolutely meritorious claim -- which wouldn't have

‘heen obhjected fto by the consumer in ftThe firsit place

if the creditor simply came up and said, "I'm here
to get the kevys.”

And he'd say, "Yeah. I k¥new vyou were coming.”

Adding on a lot of money and & lot of fime for
no benefit, And that's not to mention the fact that
vou'lre taking up court time and the Time of officers
going csut and delivering writs and summonses when
nobaody wants them,

I mean, the sheriffs of the various counties of
West Virginia have much hetter things to do than
deliver papers that nobody wants, nobody needs, that
cost a 1ot of money., And certainly there are many
instances where the only way to get possessicn of
the property is through an actual ¢livil acticn.

Even in those cvases, once the summons and complaint -
is delivered, the majority of them are worked aout,
never go to the actual possession,.

Moving to provision 3.3.2, "Include a provision
waiving the consumer's right toc personal property
taken with & repossessed vehicle," now neither
Chrysler Credit nor Green Tree —-- and I would

suggest no responsible creditcr would say that &
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consumer Just doesn't have a right to their goods in
the car, mobile home, cocr whatever. But I weculd
suggest to yvou that that needs te be somewhat
limited t¢ & reasonable period,

As written, it would prohibit language in
contracis saying, "You will be provided with a list
of anvy goods that were in the vehlcle:; they will be
held for vou for a pericd of '¥' davys."

You knaw, there's a lot of fthings that are left
in cars <r left in mobile homes. It's Just
abandoned properivy. Yet, as written, this would
turn the creditors intoe involuntary bailees,;, and
they would be charged with keeping that stuff
forever. You couldn't —-- -so, there needs to be a
reasonable time limit on that.

Moving to 2.4.2, "Sell collateral at private
sale to a secured party or to a party affiliated
with the secured party," now I think it's guite -- I
have a very seriliocus problem with that. That's in
direct opposition to the specific provisions of the
OCC and 46-9-504-3, which specifically provides a
secured party may buy at public sale.

MR. RODD: I'm sorry, I thought 1t

said "private sale”" in the regulation.
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BRAD SQORRELLS: Yes, It said —--

MR. RODD: {Interposing}) That vou
read., )

BRAD ESORRELLZ: Qkavy. Well, T

didn't read enough of The UCC.

MR. RODD: I'm just Trying to

follow vyou,. I thought that you meant -- -
BRAD SORRELLS: {Interposing)

You're, vou'lre right,. Z.4.2 is & private szsals.

46-9—-504-3, "Secured party may buy at public sale

and, if .the collateral was of a type customarily
s0ld in a recognized market or is in a type that vou
can subjJect to widely-distributed price guoctations,
the secured party may buy at a private sale." And
both of my clients would he invelved with <¢ocllateral
of exactly that nature. Both of them are published
NADA Guides as to the retail -- or the value of used
mobile homes and value ©f used c¢ars, which is what
vyou have to own to be able to repossess.

I believe that the harm -- I think what's

trying toc be stapped here is the idea that secured

parties can abide -- it's going to be a sham
transaction, low dollars, high deficiency. That's
already covered, The UCC reguires that the entire

AGCURATE REPQRTING SERVICE, INC.




p)

e

m

]

13

14

15

101

L

disposition, including the method, the manner, time,

place, and terms, must bhe commercially reasonable.

}

Now, &

if

pecially in light of things like moblle
homes and cars, which are subject to huge bhocoks that
are published wmonthly as to what they're worth, sham
transactions can be covered by the UCC, and this 1is
not needed.

3.4.2, "private sale only to wholesale bidders
without deducting the retail market value," that --
the retail market value provisilon just doesn’'t
work, ITt's going to end up costing consumers more.
When vyou get right down to 1t, it's jJjust not fair:
and if yvou work cut the numbers, it doesn't make any
sense. Anvtime something is sold on the retail, a
significant chunk of that price is proflt for the
seller for the work that goes into selling a
product. But that's not what's geing on here., But
I don't want to speak much on that. I would refer
instead to the Federal Trade Commission's comments
when they considered a similar provision and
rejected 1it.

There's a nunber of very good policy reasons
why it's bhad, and I'm golng toc ke making a couple of

slight changes to my written comments and submitting
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them this afterncon, and that is attached as an
exhibit.
3.4.5, "sell ccollateral at an ostensible public

sale which charges fee or deposit for admission,”
not all auto auctions do, but some do charge a fee.
It's a wmincr feeg, It's something that thesy use to
ocffset the cost. But we would submit the same thing
perhaps in some mobile homs auctiocons, although
generally those aren't scld at a public auctian,
That dcocesn't serve any real useful purpose, I
think that perhaps what's trying tc be accomplished
here is someplace where, guote, it's a public sale
but vou'wve got to pay big money to get in, so nobody
can really get in, s¢ there are no buyers. And
that's just not a harm that's going on out there,
If vou have done any work around these auto.
auctions, they are big things, they are in
competition with each other, and the fees that
dealers pay are relatively low. And, vou know,
dealers Travel at great distance ¢ go down te these
sales which are well-published and advertised, and
that they aren't going down there just to locok,
They are going down to buy. S0, ift's not a guestiocon

of "1f" but how much they are goaing ¢ buy.
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2.4.6, it's sort of the same prcoblem. That's
saving vyou can't sell it 1f he seller walves _
warranties, Well, when vcu are selling a pliece of

repossessed collateral, whether it's a moblie honme
or a car, vou don't kRnow where it's been, vou don't
know how it's been taken care of. And vyou are by
and large selling it to a dealer, and the dealer

doesn't really need that warranty. Now, he may be

T

reguired by state law when he later selils 1t Tto a
consumer to warrant that good: but if the selier at
an auction has to warrant this vehicle, there's
going to be a charge for that. And the charge is
not for anvthing of value in the collateral as 1t
was repossessed from the defaulting consumer, That
charge is for the service that this dealer is

being -- or the seller is being reguired to offer by

this rule. It doesn't protect consumers,.

IT'm almost done here.,

3.4.10 regarding seek -- it says you can't seek
attorney fees not authorized by law. I think that's
ambigucus. I'm not sure if it mesans you can't sesk

attorney’'s fees unless they are affirmatively
authorized by law or vou c¢an't seek attorney's fees

that are prcohibited by law. And just one way or the
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Finally, 2.4.11 regarding "retain property Iin
strict foreclosure without crediting the tuver's
obligation with the retail market value and fturning
over any surplus to the consumer,” in the first
place this seems to bhe in viclation of 46-9-505-2
which doesn't c¢all .that process strict foreclcosure,
but I think it's the same thing:; and it allows
strict foreclosure so long as vou give the consumer
notice of it and he doesn't object within 20 davys.

You -- but the bhottom line is a repossessed
priece of collateral is not worth to the creditor
what the retaill value is. It's worth t¢o him what
the wholesale value is. And there are goling to be a
lot of instances where the creditor says, "You know,

it's not worth selling it and seeking a deficiency.

are reguired to give the retail market value, all of _
a sudden they are going to go, "No, we have to sell
it," and then go after that deficiency when the case
could have been closed and everybody was done, But
as it ends up, the consumer ends up with a

deficlency lawsuit against him and/or had credit

entry with "X" number of dollars owed to Creditor Z.

We'il just keep 1t." But with this section, 1f they .
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Again, I thank vyou, and I know I have sort of
picked apart various sections in there, and it truly
is my intent that that ke helpful, and I hope 1t
won't he taken as criticlism. I know -— I think it's
gquite obvicus looking that a great deal of work has
gone into this process, and I understand that these
repossession rules are only a part of the consumer .
credit protection process goling on.

DARRELL McGRAW: I take vour .
comments in the spirit of constructive
contribution. Thank vou. And we appreciate what
you have said, and we are particularly sensitive to
the area that vou discussed.

BRAD SORRELLS: Thank vyou, Judge.

DARRELL McCcGRAW: Thank vyou.

MR. RODD: Thank vyou.

The next person signed up is Norman Googel.

NORMAN GOOGEL: My name is Norman
Googel, and I'm here on behalf of a woman named
Helen Ann Wooten. Ms., Wooten is a loving, fun
person who is alsc a renter, and this yvear she
formed an corganization called the Renters

Association and Pratactive Services, and this is an

organization which is strictly volunteer and
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hopefully will provide some meaningful advocacy to
peopnle that rent so that they understand what few
legal rights they do have and to enable them fto
enfcrce their rights.

At this point the organization operates out of
a Helen's sulitcagse —-- gor I should say her briefcase,
I really wounld have preferred Helen to be here,
because she can comment much better than me and much

more 2loguently than me on Serie 26, which is what

o

I will address.

On the same note, I have to say that I wasn't
awares that this public hearing was coming at the end
of the written comment periocd, that I was hoping
that Helen could still present scome written
comments, but I know it wouldn't be possible for her
te do it by the close of business tomorrow,

S0, I would &ask if the law permits it, if yon
could extend the pericd for written comments perhaps
till mavbe the close of business on Monday.

MR, RODD: I don't think I <¢an.

NORMAN GOOGEL: Okavy. In any
event, I do want to —-- my <comments are going to be
very general. . I want to offer my, my support for

211 ¢of the legislative rules, I'm only geoing to
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comment, however, on Serlies 286, I do want tc say
that I, I support these rules In principles, I don't
see anvything in here which 1s burdensome or that I
think would be unreasonable.

I d¢ want tce say, as the Attcorney General's

staff is aware, there are very few statutes that

give tenants very many rightsa, and T think -- but
the few rights that tenants do have are vary
inmportant, but sadly enough they don't get enforced,

We have one statute that reguires landlords fto
provide rental housing in a fit zondition when
tenants first move in and to maintain it
throughout,. It's . a very important right. There's
ne way really tTo enforce it other than a lawsuit,
and Tthen there's an¢ther statute thatl savs a
landlord has t¢o give a one -- one rental period of
notice in advance before evicting them. But that
doesn't even apply when a tenant doesn't pay the
rent.

And then vou have a sumnary evicticon statute
which not only is falr tc the landlords, bhut this
statute in my g¥perience representing fTenants Iin 14
yvyears is absocolutely brutal, It <¢alls for a -- it

doesn't reqguire landlords to provide any type of
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written notice i zvents before [iling the eviction
suit, and ¢ften they don't. When the suit is filed,
Tthe trial on the eviction case 1s five to ten davs
later. Gften the tenants are served with the notice
af trial & couple days in advance, And 1f they
don't know thelr rights and they go straight tc the
trial and are evicted, as they almost always are, it
doesn’'t even do them anvy good to appeal, because
there's no possessicon pending appeal,

8o, to whatever axtent -- as far as the
ilandlords today Wwho have commented on the eviction
procedure who would want to say to yvyou that, that it
favers tenants, thait's simply not true, And in West
Virginia we have an evictiaon procedure which Iin my
gpinion doesn't aven meet minimum standards of due
process.

S0, I -- while ftehants do have very few rights
by statute, thersgs are scome legal rights that they
have from other sources, And contrary to popular --
sr contrary to popular belief, even ranters have the
right te not be trespassed upon, they have the right
t¢ be free from invasion of property, and many ather
rights.,

And what I think these rules do and the reason
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why I think they're helpful is they, they help to
make meaningful those few rights that tenants
actually already have. Thess rules do not create
any rights for tenants that don'ft already exist; but
by saving that some of these things that landlords
commonly do are unfair and deceptive acts and
practices, now tenants have a meaningful way to
enforce these rights which they already have, and T
just don't see how anvbody can disagree with that.

And I haven't really heard any of the landlcrds
today say that they should be reguired te maintain
property in a fit condition or that they shouldn't
be reguired to return damage deposits when it's
Justified. And all these rules seem to do is
enforce the right,.

DARRELL McGRAW: But the problem
is, i1s that we live in a society of laws, and within
those laws we have provided for contracting, which
is the heart of cur economic system, that is in
terms of the relationship between whomever in an
economic engagement -- in any economic activity, and
then we have provisions for the enforcement <f those
contracts.

NORMAN GOOGEL: That's right, and
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I d¢ think that no c¢ne can say Tthat the tenants and
the landlords start out on any tvpe of =van
focoting, I mean, the tenant 1s at a tremendous
disadvantage Ifrom this entire relationship. And
eaven with this summary evicticn procedure, which I,
which I would say Is unfair even 1f it's followed
properly by the landlord, the reality is most
landlords try to avold it, and they use @ver
unlawful means poessible Lo try to evict Lanants
without going thrcocugh the statutes, just -- such as
cutting off utilities, locking them out,

In one recent case a tenant who lived in an
upstalrs apartment, the landlord removed the stairs
50 he couldn't get up to his apartment to get in or
to get his stuff. And that's not an extreme
exxample. That's typical. Landlords are only
limited by their imaginaticn as tc the ways to get
around the laws,.

And then I don't even want to begin to tell vou
about all of the tenants who have lived iIn rental
propertlies and improved these places and make them
better by making repairs, and of course they can't
get compensated for 1t.

2o, I, I think all these rules do is help to
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eanforce already existing rights. There's nc t1l1t

here in favor of the tenants. I think -- it's just

ot correct to say that rules which now make 1t

possible to enforce already existing rights
constitute a £ti1lt toward the landlord and away from
the tenant —-- or rather in faveor of tThe tenant {sic).

And as far as the security deposits go, that
ssems to be a favorite issue of the landlord. What
I have found in my practice representing tsnants,
good tenants, bad tenants, it doesn't matter how
well you take care of the place, it's almost
universal, that yvyou will not get vour damage deposit
returned. And a lot of tenants, it's Just noct worth
it to them to have fto file suits to get the damage
deposits back,

So, I think that the rule proposed on damage
depoesits is very reasocnable. It's a good start,
It's a lot less than many other states have, I
jJust, I just don't buy the arguments about all of
this burdensome bookkeeping by putting a couple of
hundred dcllars into an account somewhere 50 that
the monhey 1Is set aside and will be there at ithe
and. I just —---I think it's a very reascnable

regquirement and a good starting place,
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responsibilities,

Mr. Anderscan.

and that's perfectly

112

So, I would offer my support for these rules
and commend the At{orney General 1n general for
propoesing these legislative rules on uanfair or
deceptive acis and praciices.

DARRELL McGRAW: Thank you very
Jmuch.
MR. RODD: Thank vou, Mr. Googel.

Andrew Malier has informed me that theres 1is an
lindividual, a Mr. Anderson, who would like fto dJump
ahead of the pack because he's gol some

ckavy.

Which Anderson are we goling to hear from?

E. €. ANDERS

Anderson; and this 1is Neal,
my family.

I am both a property owne
property manager.

DARRELL McGER
interesting to see who Neal is
E. C. ANDERS
cheeks up, he's
below, I bellieve he's my wife!

I would like to say that

definitely mine;

QN+ I'm "Bud"

the more vecal part of

r, a landlord, and a

AW It!'s really
in to.
CHN: Well, from the

and from thers
3, but ==

I apcliogize for
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bringing him and being disruptive, and I apologize
to anvybody with a tight time schedule. I don'ft have
a lot of paeints to cover That have not already been
stated, and I don't want fto bhe redundant, I 4id
miss the first part. so forgive me 1f I restate
something other landlords might have said.

The basle premise ¢n the landlord-tenant
relationship as we see 1t is that there are

different opticns for weaple te have & place o

live, They can have an exXxtended family. Other
countries do neot £find It sfrange to have many
generations under one rgof,.

We recently enabled some Chiness immigrants
here to be able to get matitresses put on tQEir
flcor. We told them that they had too many people
tc rent from us, because we were following basic -
ruales. They wanted to have boys and girls in the
jsame room, and they wanted to have 17 pecple living

in & Z2-baedrocom home. We were unable to follow

gurrent regulations and rent to them, but we 4did go

out of our way tg assist them in finding clothing,

bedding, and octher places far them tc live.

i'd also like to say that, speaking for myself,

my parents, and a few associates of Anderson

|
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Properties, that we d¢ a lct ¢of things ft¢ help
tenants out. A2nd to the persaoan that spoke Just
before me, I would love tao have a chance to sharsa
actual experiences that came from tenants that
burdened us as property cwners and landlords.

I think that if vyou lock purely to the rights
af tenants -- and I know that this varles from
landlord to landlord -- but I'm here to say tThatit as
a responsitble landlord, as a compassionate human
being, I feel not only downtrodden by the syvstem but
absolutely taken advantage «f, humiliated,
undermined, and back-stabbed by the way the system
supports the consumer aspecits without beling able to
have the tenants held accountable fTcoc the landlords.

In & contractual relaticonship -- as I
understood it in college there were five baslc
tenets. You had to have ---the points of the
contract would include a legal contract, an offer,
and acceptancea, a timeliness, and also
compensation.

¥You do _not rent somebody else's properity from
them without compensating them for 1it. You do not.
fear up somebody else’'s property without sxpecting

to have to pay for that,
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Yes, when T rent property, it will we in good
shape. There's a lady been trving to move into the
unit. that I have in Cross Lanes for the last two
Wweeks, and I wen't let her move in becauss I know
that I have a leak in the wall -- it's a simple
matter —-- and 1t also doces not have all of the
burners on the stove working, and the dishwasher
does not work.

To me, that's a iluxury apartment that I am
refusing to rent because I want evervthing to be
right when fthe lady moves in, She is begging me.
She is tryving to make me feel like I am withholding
a place for her to live. _ She is living with her
parents right now. It's Just a choice that she has
made, that she does not want to be respcnsible, be
¢cocoperative, and share space with her parents and
her family; that she is now trying toc hurry us up to
get these things fixed, And when parts are not
available, it is impossible to have something fixegd
within a day or two.

There were a few specific points that I want fto
mention that we have done both as members of the
Hanawha Valley Landlords Association that a few of

us got together and founded g while back, alsoc octher
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members of the West Virginia Landlords Asscceiation
that I'm a member of, have gone as far as trying to
help pecple out e find them ather places to live,
to work through the FMHA office -- that's the
Tarmers Bome Administration office ---30 that they
could find literally better housing than I'm able to
rent them at the subsidization of government monies
for & rent that is actually 150, someitimes $125 a
month. They're geiting a bigger houss, & vard, And
I'm able to do that kind of thing because I &njoy
helping people, and I am a compassionate person.

We also work with Mcountalineer Hablitat For
Humanity. And as a member of a number of civic
clubs that I belong to, we also help the homeless
shelters, both the smergency men's shelter, the
Sojourners, and the Samaritan Inn. We cook at the
Samaritan Inn at least once a month, provide a lot
of help there.

I'm not saving people need to live in homeless
shelters if they can't afford to have a place to
live, but where in American society has it ever baen
said that yvou get scmething without paving for 1t?
It is no different to move into my place, tear it

up, and not pay for it, and move -- or tc move into

ACCURATE REPORTING SERVICE, INC.



=1

w

D

190

18

19

20

22

23

24

[
[
~]

it, and cccupy its accommodations and not pay for it
rand move, there's absolutely no difference In that -
and walking into Kmart and shoplifting at will, or
going into EKroger's and eating off the stand and
ruining it fer severvone elsze and then walking away
and expecting not__to pay for it. Thieves are
thieves, _

And the biggest thing that I stress to my
tenanits 1s that we want to work with tham, but that
necessitates g two~way communications.

I have asked, "If vou cannat pay the rent, you
must at least-¢contact us." And I will tell vou
inevitably it is the pecple who move out and ocwe two
or three months' rent, tear the doors off the
hinges, sc¢ratch and ftear up walls, locosen the tiles,
and knock over the handrall when thevy are moving
their U-Haul truck in, those are the type of peocple
that do net notify us when thev're unable to pay the
rent. They think the best way to fTreat us is to
ignore us,.

I " vehemently oppose people that have such poor
communication skills that they d4¢ not avail
themselves of opportunities where I might assist

Them through tThe Department o¢f Human Services, FEMA,

L
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Iccal community groups that will help to subsidize,

|such as Heart And Hand.

Tenant obligaticons are to pay and alsc let us

¥now when they are ending thelr occupancy. I have a

unit sitting r»ight nhow where the mother moved cff to
Marvland. She left an 18-vyvear-oid boy and a
t6-yegar-old daughter; and I have nco controcl cver
that unit.

The boy broke into the unit next-door, thieved,
stola over 35900 worth of property, and it is still
in the hands of the court right now. That unit . is
totally in limbo, We have zsent mailings to both the

mother that signed con the lease and the 18-vear-o0ld

boy that signed on the lgase, We have no idea what
to do with their property. It's costing me $290 a
month plus utilities. I have absolutely no idea

when the end of their occupancy will occur.

And if you're not going to expect fair-paving
tenants to bear the burdern for ocur overhead and
tosts ~-- because we like to help peocple, but we are

not in the human services business, we are not in

| the c¢harity business. We are in the bhusiness of

trying to get a falr return on our investment

dollar. And believe me, any store uptoewn does not
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operate on the profit margin that I subject myself
to. And nobody would put up with the kind cf bad
communications cur tenants share with us,

And just -- if I may, to, to state a couple
things, Paul Harvey is one aof my favorite pecple.
IT'11 end with him but not before trying tc make a
point.

In political science, 1f vou read a lot of

Platc, yvou know that Platce wrote The Repubiic. He
had a 1ot of good ideas, When he wrote the law, it
was his idea to try to adjudicate common sense. It

was his idea to try to legisliate failr practices.
And it was as big a flop as it might be to try teo
overlegislate things that could best be handled 1If
the tenants were reguired to reciprocate, o
communicate, and to be fair fto us. We would be much
more in a frame of mind to cooperate with them and
be more lenient.

My experience iz if you deo not share with the

landlords the ablility to ceollect {sic¢c) more Than a

tflat one-month security deposit, then we will be

forevey at a disadvantage. If a landlord only ocwns
property in a bad part of town and you eXpect one

month's security depesit when it's well-known that
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the guy is moving in, and he gives you one month,
that's all vou see for three or four months -- they

know the tricks, they go tao the magistrate court,

they postpone it, they're still living there,. They
get a —-- they fight the eviction that T give them.
That's ancther 2¢ days. There are up to 70 to 3O

days it will take to get rid of an =mbsclute crook.
If the system 1s cleaned up sc that pecple can

<! sceoonntable for the merchandise, and that 1Is the

03

property that they are occupying from me, I would be
very happy to deal with them.

Insurance conmpanies are given the abllity to
set their rates and fees based upcon thelir specific
experiences; and I would say to you that one month
might be fine in a place where pecple are paving
good rent, the place 1Is in a nice part of town. one
month might be Jjust wonderful. But when vyocu arse
dealing with the lower-income properties, you are
dealing with a lot more headaches:; and the ocnly way
to protect the landlord and protect the octher
fenants would ke to have some flexibility in the
amount of security deposits.

They have cholces. They can live at home; they

can share a dwelling; they can get a roommate; they

ACCURATE REPORTING SERVICE, IRNC.
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can go through Mountaineer Habitat: they <¢an go
through FMHA {(sic); they can deal with people that
are willing to help them, but they cannct move 1n
and take advantage cof the landlords or the landlords
will Zust simply move thelr investment dollars
elsewhere, and there will be no cption left to
government but to provide more expensive and maore
sogcivoeconamically-deprived projects and housing
units that compcocund the prablem wy concenirating
crime and that kind of status.

And as I sald, I'd like to end with Paul .
Harvey, and a famous guote that he always uses
ig: "Sglf-government without self-discipline will

not work." And I don't want to be like Plato and

cverlegislate, but I d¢ neot see anvything spoken to

fin this that would, guote, assist the responsible

'

sbusinesaes, because we consider ourselves a very

i

responsible and humanitarian type business —-- but I
see an your Appendix B, No. 4B, it says "Will .

promote consumer confidence and assist responsible

businesses,” I sze nothing in this legislation that

would assist me as a responsible business person if

%you do not give some flexibility and ta hold people
|
|

'accountable and make sure that they are accountable

f
|

i
|
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that they sign, that they
communicate with us, and that they actually displavy
self-discipline s0o that they wmight have
self-government and a lot less legislation, Thank
vou,

DARRELL MWMcCGRAW: Thank vou,

MR. RODD: Thank you,
Mr. Anderson.

The next perscon signed up, returning to our
original schedule, 1s Leff Mogore,

LEFF MOCRE: Judge, Director Rodd,
thank vou for the aopportunity to speak today. I'1ll
try to be brief.

I'd 1like to have the opportunity to address’
both Series 23 and Series 24 rules; and then at the
conclusicocn of my remarks I'd like to sort ¢f give an
overview, iIf I could, as to how the crganization
that I represent, which 1iIs the West Virginia
Manufactured Housing Association, generally views
this rule-making exercise generally and the good
work of the Attorney General's office, Consumer
Protection Division in particular.

In relation tc Series 23, some of the

information that we would like for the Attorney
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General's ¢ffice to consider is the problem o©f the
drafting of the rule 1tself. From a technical
standpoint, it appears that the rule drafter
recognized that there 1s a new statute, 19353
statute, Chapter 37, Article 15, wherein the
legislature clearly indicates that its purpose --
that it is trying *tc determine the differences
between variocus types of factory-built homes, and it
gives on --—in its legislative purpose and
applicability section under 27-15-1, it clearly
states . the reason for these definitions.

We accept those definitions in drafting the
rule in part, but we abandcon them in part: and we
are unclear as to why the drafter of the regulatiocns
accepted some of those leglislative statutes and
abandoned others.

We find that that process was carried
throughecut the drafting of the rules, and there's an
inconsistency in definitions and terms. And as
such, we find that, notwithstanding octher parts of
the rule and its intent, we find it to be virtually
unadministerable and subject tc a lot of litigation
Just ¢n the definition section, because 1t is in sa

much conflict with numerocus state statutes, but s
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Adparticularly 27-15.

MR. RODD: Excuse me. I'm having
a little trouble hearing., Mr., Anderscth.

E. C. ANDERSON: We're leaving
right now. B

MR. RGDD: Ckavy.

I'm socrrvy.

LEFF MOORE: In addition, we would

point out specifically that 2.5 in Series 23 defines

a, gquote, "mobile home park”; and the rules
themselves are entitled "Practices Iin Mobile Home
Parks."

While the statute clearly at 32-15-2{(c¢)
defines "factory-built home rental community"”
clearly in the statute, we're unclear as to why we
are using slang language in the rule and in some
type of cases we adopt those definitions., I —— we
feel that the definiticn section 1is extremely
important. The title of the rule is extremely
important as it relates to other state codes, and
for consistency.

That ambiguity be clear -- is also clear in
2.1 and 2 wherein mobile homes and mocbile homes

rather than factory-built homes are generalily
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addressed. And when vou compare those definitlions
and apply the legal definition to the, to the
proposed rule, it would indicate that we have a
problem there.

We're, we're confused and perplexed about why
we even Iincluded 142-23-3, the "Tie-in =Sales; -
Separate or Discrimination (sic} Charges." I heard
speakers earlier today complain that they felt that

that was unfair; that people should be able tao use

their wmroperty in whatever way they felt
appropriate. However, we recoghize as an industry
that the, that the antitrust proavisions of West
Virginia and federal law c¢learly prohibit tie-in
sales.

The reason we raise the gquestion is the
Attorney General's office's Antitrust Divisicon has
brought in the past several successful, I might add,
actions against rental. community owners who engaged
in tie-in -- in tie-in sales and engaged in
antitrust activity, and there were several consent
decrees that were signed by those ---"by aur industry

firm

)]

And =so, we're unsure as to why we're even

including that language in the rule. We think the
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energy might be better expended actually snforcing

the law that is already there, becauss we d¢ have --— -

we clearly do have laws that protect people from
tie-in sales and separate and disciminatory charges
based on previcus actions ©f the Attorney General's
division.

In the term, the "Rental Agreement
Reguirements,"” we find that, that a, that again the
rule appears to bs redundant In view of the statute
of 27-18-1. Those statutory reqgquirements were
there. The only thing that this rule appears to do
is allow the Attorney General's division to bring &
civil suit on behalf of an aggrieved party who finds
that the, the regulated entity under thirty- --
under Chapter 237, Article 15 fails to perform. And
from that standpolint we find no -- nothing wrong
with that as long as the language in that rental
agreement reguirement section is compatible with our
axisting statute,

Where we feel that the rule is defective 1s it
fails to take into account and fails to acknowledge
a whole body of law that's designed to protect the
consumer that's not even, not even addressed here,

The West Virginia Fair Housing Act, which 1is
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the companion statute to the United States Fair
Housing Act, 1t's a body of law that is, is readilily
available to the consumers of all kRinds of rental
property natiocnally, and particularly in West -
Virginia; and that statute is very clear; and rental
agreements and what shall be contained Iin them and
what cannct be contalined in them as well as a1l
kinds of rental practices are very much a part of
the existing body of law,

It's gbwvicus to us in our industry that there
iz a general ignorance on the part of not only the
landlords but alsoc the fenants in this state about
that body of law; and as a result, a lot of
viclations ¢f that law cccur; and even the court e
system, particularly at the magistrate level, is
unaware of that body of law and 1ssues rulings
without referring %o that law or te the -- and thus
depriving the consumer, those that the law was
designed t¢ protect, with —-- from the benefits of
the law.

We find that to be censistent throughout a lot
of the activities of government generally 1s that
those people charged with enforcing the law Iin many

cases. are not well-versed in the letter and the
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provisions of the law, so thes result there belng

ithat we try to_pass another new law so that it's

within cur comfort zone rather than to enforce the
laws that we already have on the vooks,

I would point out that, that in the
manufactured housing regulations generally -- I'11

submit more detailed comments about the particular

ztechnical sections that we feel are defective,

and ~-- but many of that {sic) has tc do with the
gverall approcach to terminclogy.

An old lobbyist at the legislature many years
ago told me that -- he said, "Just let me write the
definitions, and you can write all the rest c<f the
Bill." And in writing the definitions in this
proposed rule, I think we've created a situatiocn
where we're going to have a lot of conflict in its
gffective administration between contract law,
contract terminclogy, and the existing state law.

In additicn, I'd like to just briefly talk
about rule Series 24 regarding repossessions. I'm
not ¢going to repeat a lot of the informaticn that
the Attorney General's office has received this

morning, but there are certain sections that are

particularly troublesome to the manufactured housing

ACCURATE REPORTING SERVICE, INGC,
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industry becauge of the unigusness ¢f the product.
For instance, it would be a deceptive act or

irade practice to gnter a copnsumer's residential

vremise to seize property. We anderstand the
%concept,there, and we understand what we are tTryving
to achieve, but remember that we were aciually
repossessing his residential praperty from his
residential property. His real estate very well may
be his residential property; and we may be also
entering into his factorv-vuilt manufactured home

which is held as personal property, that's secured

as personal property, to remove it from his

dresidential property.

]
i

So, Jjust the —-- that -- we think that's a
‘fixable Thing, but we think that it could be the
Egource of a4 lot of iitigation by those people who
feel -- felt aggrieved by trespass or "entering

inte?” or wherever.

, There is also -- there's some time limitations
E

‘on the sale of distressed merchandise cr on
repossessions that we find tec be owners,
%particularly in view of the trade practices within

the industry.

If we were forced to meet the ftime Fframes that
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wore outlined in the, in the rule, what would happen
is that many consumers would. e subjected tc greater
deficiency balances L[han are necessary. There are
many times when if's f{o the advantage o¢f both the
consumer and the holder of The security to defer a
sale for a seasonal periocd of time iIn order to
captura the best dollars for the season. In
addition., because of the transportaticon difficultlies
of adverse and inclement weathers and mud and those
kindg of things, many times collateral has To =it in
place for some time in order for it to be phvyvsically
moved, and it 1s nct as simple as repossessing an
auteomobile and towing it to ancther location,
because of the complexity there.

We would urge that -= and we will address those
in more detail in ocur written comments, but we would
urge that the Attorney General's office revisit
those rules with those kind of comments in mind with
the idea of tryving to refine the language somewhat
to consider that there is a lot cof unigue situations
that z=ould very well prove ILroublescme under the
draft language.

Finally, I would like to, if I <could, Just

briefly address cour history of consumerism within
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our industry generally and how it has related to the
Consumer Protection Division most particularly.

In 1975 when the act passed, went into effect,
we recognized that the holder in due course doctrine
was eliminated in West Virginia, and a 1ot of the,
the, & lut ¢f the regulirements cf the business
community were changed by the nature of that
statute, And we also recognize that, unlike some of
the previcus speakers, that business people are held
under -- to a higher standard in the marketplace _
than consumers are. And we recognize that there
is —-— they should be held to a higher standard, and
we subscribe tTc that, And 1t's a right and a
privilege under licenses and other laws that
bBusiness people serve the public, and it is a
privilege to do that, and we understand that
consumers' rights and businesses' righits are not
necessarily to be held even 1in all cases before the
law,

But we, we also recoghize that business has a
responsibility to its consumers; asnd as such, we
formed what we call our Consumer Service Bureau
through the West Virginla Manufactured Housing

Associliation. And what we did 1is we worked very

R

ACCURATE REPORTING SERVICE., INC.




AN

L=

in

oi}

0

11

iz

iz

14

15

18

17

23

24

ely with the Attorney General's Consumer
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< 1g:
Protection Division, and so the Consumeyr Protection
Division actually would review ccnsumer complaints
emanating from aour industry. They would then review
the complaints to gsee 1f & statute was viclated,
particularly Chapter 45A: and if no vicliation on the
surface was deemsed and they couldn't mediate the
complaint, they would refer it to cur Consumer
Protegtion Divisicon for industry medisticn and
asaistance. ;

What we learned over -- -and that system worked
faor -- very well, What we learned over the vears,
that most of the complaints coming before the
Attorney General's Consumer Protection Division were
not viclations of 46A, btut they were contractual
disputes, or warranty disputes, or vioslations of the
Magnus-Moss {phonetic) Warranty Act, ovr viclations
of Chapter 29 -- or Chapter 21-9 or Chaptsr 21-11 of
the Code of West Virginia in regards to manufactured
housing, or viclations o©f the failr housing law, aor
many cother viclations of existing statutes.

Wa, we have stacks and stacks of files in our
cffices of complainits that -- where the complainant

had first filed a complalnt with the Attorney
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General's Consumer Protection Division, and the
Attorney General's Consumer Protection Division made
a good-falth attempt toc mediate. Iin addition, they
also made a review and determined that there was not
a violation or not an apparent viclation «of Chapter
464,

We then got the complaint. Tpon investligating

- ]

those complaint:

Al

, in many cases we found anumerous

4

protracted, over and over, lots of code sectlions

ithat were violated. There_ were -- therse -- we -—--

the Attorney General's case workers 4id not
understand that they were looking at a viclatlion of
numerous laws. But they applied their Iaw, 46A, to
that particular complaint but 4id not lock at other
Code sections that are in existence that protect
that <consumer,

We have & defect 1in cur system. And I'm not
sure I know how to f£fix that defect; but when =a
consumer comes to the Attorney General's office,
they assume that, that, that they're golng to get -

legal advice on how to proceed with their consumer

lcomplaint.,

In many cases what they get is & review of the

Poonsumer complaint, a good falth attempt at

ACCURATE REPCRTING SERVICE, INC,




18

17

18

19

21

22

24

jay
[43)
.

mediation, but they are left unawares of many of the
Jaws that exist in the Code vf West Virginia and the
inited States Code that protect them, And =o, what

we —-- I think what happens iz is That that leaves

the consumer unserved to a degree, although it's not

a willingness on the part of the Attorney General's
office to do that. I understand their restraint --
constraints by staff and budget and their
legislative mandate under Chapter £84,

But at the same time many, many landlord-tenant
relationships, many magistirate situations, many
violations of other licensing laws or regulatory
laws that are designed to protect consumers are
never passed on to those consumers by the Attorney
General's consumer complaint division, simply
because the case worker does not have the
comprehensive kKnowledge of all of those variocus
c¢onsumer protection laws that exist, including fair
heusing and licensing laws and regulatory laws and
cther rules and regulations that exist, including
sanitary, health laws, trespass laws, and those
other things.

Sg, in reviewing that consumer complaint, a

knowledgeable consumer advocate, like APPALRED and
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octhers, use a whole body of law foc assist the

i

consumer and not just Chapier 464. I believe that
what we are doing 1s we are trving to expand our
realm of influence under Chapter 484 so we can act
as @ ygovernment agency on behalf o more aggrieved
people.

But now, even that, 1t regquires a civil action
and a protracted process under West Virginia law

icne for any meaningful work tao

=t

under *tThese =

0]

o
happen on behalf of the consumers.

I would submift, gentlemen, that we would be
better served to f£ind ways to inform the public,
assist the public in accessing that body of
knowledge about the laws that already exist that
protect then. I find that many of our business
peapls are not -- are -- in many cases are viclating
the laws themselves simply hecause they don't Enow
they exist.

So, we have a real esducational problem on
behalf of the public, on behalf of the business
community, and I would submit ¢on behalf of the
Attorney General's Cansumer Protection Division case
workers who in many cases are unawares of the

various laws that theyv overloock in assisting
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consumers.,
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I'm, I'm sort of like the guy alongside the

road who can point out how the car broke down, but

I'm nct sure that I have a solutlon on how to fFix

)

it, But I Leliewve that if we reccognize that thi
body of law exists, that -- I'm sure that as these
rules make thelir way through the legisliative

process, there will be advocates from all corners

painting cut how there are existing statutes that

o
2

cover many of the things that are covered in these
rules and why -- and how we have as a soclety
collectively failed te inform cur-consumers about
these particular laws that there are fthere to

benefit them. If we can address that issue at the

same tTime welre working on these rules, T think the

public would be well served. Thank vau.

DARRELL McGRAW: Mr., Mocore, I want

to savy something before you guit, I want tao say
that, of course, wisdom, vou know, the concept of .

wisdom, is most often recognized because the

purveyor of the wisdom 1z cultivating the prejudice

of the one who is listening attentively to what he

has to say, all right?

And so, I want to thank you for what I perceive
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wise commentary with respect to how government

to be In vour latter remarks this morning a very

cperates generally. And Inasmuch as wWe are able to.

apply vour observations to the improvement of _our

iittle curner of the government, I want to, I want

‘to, fto perhaps apply vour wisdom to our

4

particularly and vendors &lso.

and s¢, sc, =0, I want to thank vou

have addressed.

circumstances with & view ta improving cur services

to the general community that we serve, consumers.

particularly for vour, vyour remarks this wmorning and

imparting vour wisdom to us on these issues that vou

LEFF MOORE: Thank vou very much.

MR. RODD: Thank you, Mr. Moore,

consult about the process here, and then we'll

; I'm going to take about a two-minute break to

resume the hearing; but literally that will be Just
a4 couple of minutes.

.(Short recass. )

; MR. RODD: Qur court reporter has

i in about two minutes we'll resume with the next

" speaker; and I mean that precisely, that being,

kindly acknowledged that he is able to contlnue, so

in
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the order that I have 1t here, Lestepr Caudilil,

I'n goling to -- during this two-minute period
af Time, I'm going ta also give you the names of the
remaining people whose names I have here: David
McecMahcon, Nelson Robinson, Susan fobkoviah, and then
previgusly I had called the name of Bonnie Harold,
and I was told that the name of Terry Enyvder should
be deleted, and also a Neal Walters.

Are any of those people arocund?

Okay, we'll begin in Just, as I say, sbout a
minute with Mr. Lester Caudill, Thank vou.

Thereupon, at 12:17 p.m. a recess was had until
12:12 p.mn., at which time the following proceedings
were had, all parties being present as herestofore
noted:

MR. RGDD: We're ready to resume,
and the next perscn listed iIs Lester Caudill,

Thanks for your patience, Mr. Caudill, -

LESTER CAUDILL: Well, I'm
actually here and going to speak on behalf of myself
and Terry Snvyder representing the role of United
National Bank. And, of course, we're membors of the
West Virgimia Bankers Assaciatlion. We're herse

basically Jjust to support Tom Winner's letter that
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he's slready submitted and addressed tTo vou-all,

I did wanit to make some simple comments that we

ot

support the Consumer Proftectlion Agency., he issues

that they have {0 address. In general, on Series_24
as Tom Winner has siready polnted sut, I don't want
to be redundant, but the Issues that he -- that Tom

has addressed, that the Series 24 is prevented in
certain areas, and perhaps not necessary 1iIn certain
areas; and then as cther pecpls have alsao pointed
cut, other creditors, that some of the language as
written that the issues are too vague and in certain
circumstances too restrictive.

And that's basically all we have, I think
there were some guestions asked about some general
repossession procedurses egarlier, and I was golng to .
encgurage anvone from the Consumer Proteciion Agency
gr the Attorney General's office simply te call.

I'm sure the o¢other banks will ---certainly mine
will -- we would be happy tTo discuss and, as I

indicated, as to our procedures and any

recommendaticns or any conflicts or issues that

iwe —— we all need -~ you know, we need the agency

as, vou know, not only as an agency to kReep us in

line, but as individuals I'm zure we all have got
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friends and relatives

respect and appreciate the ef
the Atftorney General's office
MR. RODD:

Mr., Caudill.
The next speaker listed
DAVID McMAH

thank-vou's for the General.

later,

I have some general rema

remarks, Do you have any par

would be better to walt for t

specifics in general cr shall

make a difference?

MR. RODD:

start with vour sespecifics, I

DAVID McMAH

There have been several

and cther bhusinesses about th

the word, "reasonable." The

word, "reasconables," is it mesm

canhnot under these rules pred

conditions, all fuature needs,

clrcumstances and damages. I

forts of the agency and
. Thank vou.
Thank you,

is David McHMahon.

1]

OWN: I had some

!}

I'11 save those until

rks and some zpecific

ticular ideas

he General to hear the
I just —-- cor does it
Well, give us your -—- -

would savy.

ON: Gkavy.

comments by creditors

¢ difficulity of using

benefit of using the

ns flexibllity. We

ict all future market

all current

think that 1f we --

whether it

3
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lthe, the complaint about overregulation --
gunfortunately we complain aboult reascohableness. if
you become too specific, then 1t will be
overragulated and infliaxible.
Reasonableness leaves it Iin the hands of
Eindustry to decide and businesses 1o decide, They

whoe know, as Mr, Mcoore went on, ketter than the
consumers how TtThings work, what the standard should
be, They in the firast instance are the ones who
Xknow what 1t is,

With regard to the subject of landlord-tenant
and deposlit accounts bearing interest at some
possible time frame, there is ——- if youn are the
fiduciary for the acccount and 1If it is to your
wenefit for the money to stay in the account, and 1f
vyou get paid the interest, then that is possibly a
conflict because of your flilduclary's interest,
That's why lawyers are not allowed Lo receive
interest on their ftrust accounts. However, it's
unclear that because it applies ftoe the lawyver's
fiduciary, that it would apply here.

3ut I suppoert the suggesticon by the man from
Robinson & McElwee, that we do for deposit accounts

what was done for interest on lawyers' trust
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accounts, Have them gut the money in a, in a, in an
interest-bLearing account, The Iinterest will first
go toc the egxpenses of the account. And because it

is so dAlfficult to account for each tenant's
interest 1f there_is more than one tenant's money in
the acvcount, have that money go to & fund Lthat would
provide housing for homeless pscople.

With regard to the comment in the -- in a
landlord-tenant ocn the fact that the rules reguire
the deposit be returned, 1f possible, to have been
done within 20 days, I think that's extracrdinarily
reasonable, I would think 14 days would be my first
cholice. That's two weeks for the landlord to walk
in the place, look around, get a reasonable estinate
¢f what's it's going to take, get somecne in there
to do an estimate of repairs, and walk out.

80 davys 1s Just not workable for vyour typical
tenant. People have a hard enough time getiing
tocgether a depousit to rent one apariment. If they
then need to move from one apartment to ancther,
where do they get the money for the second deposit
if thev've got toc wait 60 days for the deposit frem
the first unit to become free? It's Just not a

feasible thing for the tenant to be able to do, to
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walt 60 days to get a deposit back. It should ke --°
I say 14 scounds reasbhable to me. Anything bevond
20 is Just. . ---it Jjust deprives ftenants of the

abillty t¢o rent thelr nex rental unit.

With regard to the complaint about there having
to he a roof -- an estimated repalir of $50, one
gentleman suggested $200, I would suggest that If
you are on a minimum wage, working 230 hours a wegk,
which lots of folks @re, fTrying tTo raise a family,
vour monthly income is goling to he about 550 bucks.
If yvou have got & surprisse aute repair for 200 bucks
on a car that might not be worth more than 2 or
$400, fthat's a significant fact. I think the $50
amount is vervy reasonable on that account.

I have written down -~ I think 1t was on
deposits., To get to the lady who said she reguired
a $20 deposit, I have nevar in my 20 years of Legal
A2id history heard of a deposit that laow. There
are -- I'm not sure that I've ever heard of one
under a hundred dollars either. It's kind of =
practice in the industry to have cne month's rent,
which is, which is not unreascnable, which is what,
what is allowed by the rule, and I think it's

unreasonables o —- Jjust by the comments
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of Mr. Anderson.

With regard to the comments of Ford Motor
credit company and with respect to Chrysler Credit
company, they talked about the place thait they have
found where they can get the highest dollar when
they resell a repossessed vehicle 1s a wholesale,
that Is dealers-only auction and not Tthe public.

And thevy say *that thev've fried all of these
dAifferent things, anéd that's what they found works.
They say thev've tried an independent lot to sell
repossessed goods; they say they have tried o
advertise in the paper; they have tried -- they have
tried public sales on the courthouse steps; they
have tried the dealers-only auction.

The problem with the dealers-conly auction is it
assures that never ever will they get an amcunt for
the repcssessed goods above wholesale, becguse
consumers are not allowed into those auctions. So.,
it guarantees that they will, that they will not get
more than wholesale. If the car was worth more than
wholesale, the dealers are friendly, that he'd %id
on scme other car at its wholesale value, and then
you could mark 1t up to retail. So, 1t's inherently

unfair.
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They say it's the one they have tried that 1is
the bBest, but they haven't really tried them all.
The best one is to put it Back on their dealer's

used-car lot. But they don't do that, and the

N

reascn i35 because the dealers make a higher profit,

LD

a higher net profit when they sell their own
inventory, used inventcry ---even as ussd Inventory,

they make a higher net profit on that than reselliing

the repossassed car., But they don't wish to compete
Wwith themselves in the way that they really would
get & true falr market value,

0f course, you go to a used car lot. If -- vyou
can c¢call the previocus owner,

You can c¢all the previcus owner of a
repossessed Ccar. There's nc reascn why not. But
they don't use that kind of practice as they would
| if their own used car lot s¢ld a car, hecause they

don't want to compete with themselves,. So,

references to the —-- the retail value of the boocks _

1is the most accurats one.

Another comment I want to make generally 1is
that several of the commentators said that any
little =additicnal expense that tThese rules may cause

are automatically passed on tc The consumer, I'm
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confused, I thought these gentlemen were all
private entegrprise pecple who live In a marketing
fund where price 1s determined by supply and demand
in addition to cuost. And it depends on The
flexibility and demand for tThe product whether in
fact fthe industry will abscorb from 1ts profits sone
of the other aupensas. It's simply not an accurate

statment that all <osts would he passed on to. the

There were alse several comments that said that

what the, what the Attorney General has gproposed

goes beveond the Uniform Commercial Code. Well,
that's really not the guestion. If -- evervthing,
almost evervything in Article 46A -- Chapter 464 goes

beyond what's in the Uniform Commercial Cocde.
Chapter 46A provides additicnal consumesr
protections. Included in that is. the unfair and
deceptive practices law which can offer protections
to consumers, It goes beyond the Uniform Sommercial

Code, Hcolder v. Course deemed as an exXample. So,

that it's not lnappropriate for the Attorney General
to do this., The difficulty would be assuring that
there 1iIs particular statutory authority for what vou

are doing when vou go bevond the Tniform Commercial
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Code,

MR. RODD: Do vou want to explain

what vyou mean by the example of the Holder v, Cgurse

as guing bevond the UCC?

DAVID McMAHON: The Uniform

Commercial Ccde ---T1 don't know the exact
provisions -- devised the -- let me think for =a
secaond.,

It says there ~-- I think "privy" would bhe
appropriate -- privy hbetween the buyer -- where he

brings a warranty claim and the assighee of the
negotiable paper -- therefore, the old -- for
exanple, the cld reofing scams where someone would

ge to an old person'a house, convince them they

needed a new roof, go up and paint the roof black,

charge them for a new roocf, sell the paper ¢ a bank
or a collection agency which would then c¢collect the
cost of the new rcocof,

Under the Holder v. Course that stood up in

JCC, the seller would have ta pay the bhank. It _- ..
could only go against the guys that painted his roof
black to ¢get his money back. O0f course, they guy
that painted the roof black is in Ohio. However,

46-2-101, 102, and 1C3 abolishes Holder v. Course,.
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It's —-- it goes beyond the Uniform Cowmmercial Code,
perhaps not exactly conflilcting with it.

The cutoff in landlord and tenanit casses, the
cutoff of utilities, the gentleman made an eXcellent
remark, He said that when the tenant is lawfully,
lawfully in the premises, the landlord should not he
able to Turn oif his utilities. When the tenant Is
unlawfully on the premises, then everyone should;
and I agree with him. The guestion is who decides
unlawfully? And I belleve 1If you listen to his
remarks, he was sayving once the guy has stopped
paving rent before any court has declared his
tenancy to be unlawful, that's when he cught to be
able to cut off the utilities.

The problem with that Is, is that despite the
apparent reputability of the people who testified
here, there are lots of disreputable landlords. T
find it frankly incredible that the fellow
representing the Morgantown landlords association
comes down, and anybody that's gone to school in
Morgantown or had c¢hildren gone t¢ school In
Morgantown knows that landlords take tremendous
advantages of suits in those situations. I think

there are other peocople whe are not at a good
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bhargaining position, either economically or
ctherwise, to, toc get back deposits and to stherwise
protect Lhemselves from unsrupulous practices of
landlords. -

I'd also like to correct the gentleman from
Robilnscen & McElwee when he talked about the fact -
that the sgcured party came by at a private sale
when tThere are recognized markets. for -- that state
the price of goods.

The case law in that situation talks about
things like wheat futures, especially the commercial

practice thing ¢f grain futures, security markets,

you know, when stocks are put up as security. And
unfortunately a -- the -- its values would --- NADA
blue bBooks., Those are not considered %To he

recognized markets.

MR. RODD: I believe there is case
law to that effect,

MR. McMAHON: YTes.

They talked T¢ us somewhat about not needing -
more guidance on commercialliy-reasonable sales.
Currently the concept of commerclalliv-reasonable
sales is ftToo flexible, I have an articie that's

about to be published in the Financial Quarterly
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which I will submit tomorrow that's pertinent
testimony that states nine reasocons why it's not true
that the secured party has a financial interest in
getting the most out of the resale of securesd

gocds. In fact, what they are most interested in is
their own deeds and their own overall financial
interest.

Why should vou step ovn vour feet and not work a
little harder to get a little extra value for fthese .
goods you repossessed when you can send that same
guy out to a sales promotion that will bring lots
and lots of business to your, into your company?

So, there are in fact huge difficulties with
commercially-reascnable sales currently in the
Uniform Commercial Code which makes the Attorney
General's attempts to limit and clarify an excellent
idea. An example: There 1is a West Virginia case
that says that a car was advertised for sale in the
legal ads in a local paper as part of the notice fo
the public that the goods were for sale so the
public ¢could bhid on 1t. And the West Virginia
Supreme Court, surprisingly but consistent with
other courts, remanded that toc the circuit court to

find out if that was a commercially-reasonable way

ACCURATE REPORTING SERVICE, INC.
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to advertise a car for sale,

Well, I think anvbody in this room —-- there's
not many of us left -- knows that if vyou ever
shopped to buy a used car, you start in the want ads

or yvou start in the Ad Bulletin or you start in the

car advertisements. Wheoever goes to the legal aid
section %o buy a car? And vet cur West Virginia
Supreme Court has said that that may in fact be a
commercialliy~reasonable way to sell a <¢ar, and that
makes no sense.

Part of the NADA book valuation as in strict
foreclosure, the real fraud that takes there 1is
strict foreclosure, that Is where I go to the
consumer -- I go to the -- the secured party goes to
the debtor and savs, "I'll tell vou, I'm not going
to go to this commercially-reasonable sale, so let
me keep the goods, and vou don'it owe me anything.”

The current law: that can only be done for
full satisfaction. That is, I can only keep the
goods that way from a commercially-reasconable sale
1f I grant full wvalue. Ch, I have to tell you that
the national conference of {unintelligible) uniform
state laws has taken a change in that to be purchase

satisfaction, But that -- what that -- it's only

ACCURATE REPORTING SERVICE, INC.
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supposed to apply if the secured party doesn't keep
the goods for thelir own use. And we all kncw that
people who finance used cars or repisSsSess new cars
which are then used cars neveaer keep it for their own
use, 8o, the use of strict foreclosure at all is
probably Inappropriate.

Mr. Mocre, from the manufactured housing
association, made some eXcellent points, some of --
some I agree with. I am not sure elther that the
60-day reguirement for sale will in the end work to
the consumer's benefits, because particularliy in the
area of mobile homes I think you do better selling
them in the summer than February, and it's better to
wait and get a better price. On the other hand,
there are times when -- with cars, you know, 1t
doesn't make such a difference; that people do keep
cars until they detericrate in value, and they don't
make enough effort. Perhaps a reasonableness time
frame should be put in there which gives the burden
on the industry to figure out what it is if they
know this.

With regard to his statement that there are
perhaps other areas of West Virginia law that cover

some of the areas that we have covered, and a number
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of people said that, that it is true that there are
other areas of law that cover some of The ones we
covered, but the particular benefit of making 1t an
unlawful practice under the West Virginla Consumer

Credit and Protection Act is that 1t will give the

consumer a remedy for things like your -- the
credit -- UCC —- FTC Credit Practices Act that West
Virginia incorporated.. There currently 1s no

private remedy for the Attorney General to do that
and enforce that, Only the FTC can enforce its.

and I don't know about antitrust. And so this would
give the consumer a remedy to enforce, which would
be very beneficial.

Let's go back to the general remarks. of
course, we thank the Attorney General for doing
this. These rules and regs, they have law. These
are -- they alsco are an enormous undertaking, and I
admire the work of Mr. Rodd and his people under him
trying to do this. Because 1t is such ah gnormous
task, of course there will be, there will be things
that cannoct be thought about by all of the heads
sitting around the first time. So, these comments
are important, and I thank the Attorney General and

his staff for allowing me to comment and exceeding

ACCURATE REPORTING SERVICE, INC,.
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my five minutes.

There are certain areas that are very
important, landiord-tenant being ocne. We seées
repeated problems with landlords entering tenants'
places as if they were the landlord's residence
instead ¢of the tenants' residence. That's an
important factor.

It is alsc important to recognize that
landlord-tenants transactions now are essentially
consumer transactions, and the law originally arose
out of the law o©f England dealing with lords and
peasants. and so this kind of update is needed.
A11 of the previsions that you are inguiring in
other states -- and there are still lots of
landlord-tenant transactions golng on in there.

It's particularly important to segregate that

deposit account,. A lot of the problems we have are
the, are the tenant ---the landlords who are not
particularly deoing well who mix -— commingle thelr

deposits, their deposit funds with thelir, with their
general cash flow. When cash flow is down, we

find -- when their cash flow is down, particularly
are the deposits, and that's why it's particularly

important to segregate those accounts.
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Within repossession -- agalin, I'm ftalking about
commercially-reascnable sale -- the sale at a public

aucticon 1iIs the worst abuse of used cars that I sesg,
and then it's resocld later. I have a particular
case that I am now waorking on where the bank sold

the car to itself at a public auction for $200; my

clients and everbody -- the car went there four $300.
Well, even the value —-- it will only earn credit
lagainst the resale for £200. And in fact when the

car was reposssessed, they told her that the car was
going to be sold to that dealer. So, it was all =
setup.

I've already mentioned that the credit practice
rule is not enforceable unless vou pass these rules.
I'd also like teo particularly thank yeou for
your proprietary schools., Since the legislature in

the last session eviscerated the statutory
protections for students going inte proprisetary
schools, such as Northeastern Business College, they
closed down Century College, they closed down the -—--
I think it was great that the Attorney General used
his statutory authority to do this.

My closing remark is that whenever you do

legislaticn, the rules -- the important thing: You
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hever want tc hurt the good guys, but 1t's important
to get the bad guvs. The difficulty is how da you

regulate the bad guys in a way That hurts the good

guys the least? But the polar star —-- we must
always keep the light 1it -- is that we do have bad
guys out there operating. The good guys should not
have to compete with them. We need toc be sure to

get the had guys while treating the good guys as
gently as we can, and still not forget that the
nltimate goal is to regulate those bad cones 1n our
business community and protect cur Iinterests.

and T will also submit a mark-up, if you would,
of the rules and regs and some small things that I
have found as I have read through them.

MR. RODD: Thank yvou very much.

As I look arocund the room, I see that there 1is
nobody here, all who has not spoken, so I will o
spread my thanks upon the record to all of those
people who have spoken and to our court repcrter for
bearing with us during this long morning.

And with that I'11 deciare the public hearing
closed; but I'1l state for the record that we will
receive comments at the Attorney General's Consumer

Protection Division, 812 Quarrier Street, Sixth
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Floor floor, until 5:00 o'claock the close of
buslness ftomocrrow.

Any comments, guestians?

Thank vyou. This hearing is concluded.

AND &t 1:42 p.m. these were all the proceedings

had and reported upon this matter.

-0 -
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STATE OF WEST VIRGINIA

COUNTY OQF EKANAWHA, To-wit:

I, Dwayne Price, a notary public within and for
the county and state aforesaid, duly commissicned
and gualified, do hereby certify that the foregoing
public hearing was duly taken by me and before me at
the time and place specified in the caption hereof,

I do further certify that the s3id hearing was
reported by me in stenoiype notes, that the same
were accurately written out in full and reduced to
typewriting, and that said transcript is a true
record of the proceedings.

I do further certify that I am neither attorney
or counsel far, not related toc or semplovyed by, any
of the parties to this action, and further that I am
not a relative or emplovee of any attorney cor
counsel emploved by the parties hereto or
financially interested in this action.

My commission expires December 13, 1988.

Given under my hand this 13th day of August,

1994.
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/ . .
necessitated by the T lation. /This provision is also incon-

sistent with the spiritiand lettér of Hest Virginia Code, 46A-6-

£.17 = 6.19 Thesw /provisicns should ke gliminated in
their entirety because theay\are vagus and confusing, and net
consistent with the spirit apd detter of West Virginis Code, 46A-6-
101.

6.20 This prew
words "clearly' and "cengpicucusly” as this languaga is vague and
subjest to varying intcrér-taticnl, whi

3.2 Repossession

hY

Various subsections of §3.2 sithar rastate or centradict
axisting law and, for that reascn, ars confusing and inconsiatcent
with the spirit and letter of ‘Wegt Virginia code, 48A-6-101.
Further, §3.2.7 contains language (undue hardship) which is vague
and subject to various interpretatlions. This language would
unquestionably breed substantial ‘. litigation and raendar the
repossession rights of a craeditor =meaningless and mnerely an
invitation to litigation. Purther, §3.2.9 invelves issues which
are censtitutional in nature and, accordingly, +this provisioen
should be eliminated.

3.4 8;101\

The varicus prbvilions contained in subsections set forth
from §§3.4.1 to 3.4.12 are inconsiztant with existing law and
violate the spirit and letter of West Virginia Code, 46A-6-101.

SERIES 23 = ADVERTISING AND OALES

Numarous provisions set forth in Series 25 are vague and
subjective and would rasult in varying interpratations cf the
neaning of the language. This would rasult in litigation and
increasad costs to both dealerships and consumers. This language
also visclates the spirit and letter of West Virginia Codg, 46A-6-
101. Various sections and subsactions of Series 25 which contain
lanquage of this sort include, but are not limited to, the follow-
ing: 2.1, 2.2, 2.5, 2.6, 2.7, 2.9.1, 2.92.2, 3.1, 3.2, 3.3, 3.3.3,
3""2,! 3-4-3, 3."-" ‘01' ‘-5| ‘os, 5-3, 5-1, 5.1.2, 6-1", 6-1-5,
711-1' 70102; 701‘6’ 713' 9.312' l°|lp 10‘1-1, 1011-3' 1001'5]
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10.3, 10.4 (and all subsections), l2.2, 12.2.1, 14.1, 16.1, 16.2.1,
16.2.2, 17.1, 1711.1 and 17.1.2.

SBERIFS 30 = DOOR=-TO=-DOOR BALES

West Virginia Cogde, 46A-6~101 provides that the purpose
of Article 6 is to compliment the body of federal law governing
unfair competition and unfair, deceptive and fraudulent acts or
practices. This provision alsc states that in construing Article
6, the Court should be guided by the interpretation given by the
federal courts to the variocus federal statutes dealing with the
same or similar matters.'/Further, Wast Virginia Code, 46A~5-103
provides that all rules and regulaticns shall conform as nearly as
practicable with the rlles, ' regulationz and decisions o¢f the
Federal Trade Commission and the federal courts in interpreting the
provisiens of the Federal Trade Commisgicn Act. As currently
drafted, Series 30 doces not provide an examption to the sellers of
automobiles from the provisions of the cooling cff period for door-
to-dcor sales. The Federal Trade Commission previocusly created an
exemption in this regard to sellers of automckiles. Please see the
attached letter of February 1, 13389 and addendum attached heretg as
Exhibit A" which reflects the acknowledgement of the Office of the
Attorney General that this FTC exemption is applicable,.
Accordingly, the language in Series 30 should be amended to the
extent necessary to ensure that the FTC exerpiion discussed herein
is given full force and effect in these proposed regulations.

If you have any guestions regarding any aspect cf these
comments, please contact me,

Very truly yours,
[l
PN
4§}1¢é§%¢ij// /:Z'—
Richard W. Galla r

RWG:dJjm

Enclosures
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ISSUES WITH RESPECT TO TITLE 142 SERIES 25
LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR PRACTICES
IN ADVERTISING AND SALES

A clarification that the scope of this regulation is intended to regulate
only advertising and sales practices would be helpful. For example, it should be clear
that the word "advertisement” does not include an actual contract, such as a credit

contract.

A question arises with respect to § 140-25-8, which imposes certain
obligations or restrictions upon a seller purporting to sell on "easy credit” terms;
sub-section 6.1.6 indicates that the instrument must be labeled a "Consumer Note."

The reason for this requirement 1s unclear.

With respect to $§ 142-25-10 through 186 regarfg_ling certain material
disclosures, these provisions should not apply to bank products' as these products and
disclosures relating to pricing of these products is extensively régulated on the credit
side by the Federal Truth in Lending Act and on the deposit side by the Federal
Truth in Savings Act. The regulation targets sales and advertising of goods and
services related to goods (warranty, maintenance contracts and the like). Perhaps a
section could be added to clarify that it does not apply to credit products.

264030
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Suite 1212 » Commerce Square » Charleston, WV 25301-178C « (304) 3¢3-8838

Thomas A. Winner
President and CEOQ

August 9, 1994

Tom Rodd, Director
Consumer Protection Division
Office of the Attorney General
812 Quarrier Street
Charleston, WV 25301

Re: Proposed Rule, Title 142, Series 25,
Pertaining to the Prevention of
Unfair or Deceptive Acts or

Practices in Advertising and Sales

Dear Director Rodd:

The West Virginia Bankers Association represents commercial banks and
their parent companies within this State. In connection with that role, the West
Virginia Bankers Association monitors the legislative rule making process in order

to ascertain matters of issue to its constituents.

The Association has one conceptual comment it would like to make with
respect to proposed Series 25. It appears that the focus of this Rule, as well as the
statutory provisions which are the source of this proposed Rule, is to regulate
advertising practices. For that reason, we suggest that the Rule should be clear,
perhaps in Section 2.2 under the definition of "Advertisement," that it does not apply
to actual contract documents, whether they be credit contracts or other types of
contracts. These instruments are regulated by other provisions of West Virginia and

federal law. With respect to credit contracts, some of the provisions of the proposed
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Tom Rodd, Director
August 9, 19094
Page 2

advertising rule would conflict with, by way of example, the Federal Truth and
Lending Act, if this Rule is construed to apply to the actual contracts.

We make this comment because we are aware that in the past, the
Attorney General’s Consumer Protection Division has taken the position that certain
contractual language constitutes "advertising”" for purposes of Section 46A-6-102.
Again, we do not believe this is consistent with the focus of the statute or the
regulation and it creates conflicts and confusion with respect to law applicable to the

contractual documents.

Again, thank you for your consideration of this comment. If you have

any questions about this information, please do not hesitate to contact me.

Very truly yours,

Horvae I iy

Thomas A. Winner
President

TAW/bal

267025
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TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 25
- LEGISLATIVE RULE PERTAINING TO THE
PREVENTION CF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN ADVERTISING AND SALES

§ 142-25-1. General
1.1 Rule Designation.--This rule is legislative

1.2 Scope.--This legislative rule covers certain unfair or deceptive acts or
practices covering advertising and sales practices in West Virginia, its counties, and
ail political subdivisions.

1.3  Authority.-- W. Va. Code § 46A-6-103 Code § 46A-7-102(e).
1.4 Filing Date.--

1.5 Effective Date.--

1.6 Repeai of Former Rule.-- Not applicable

1.7 Penaities.--Except as otherwise indicated, a violation of this rule
constitutes a violation of Article 6 of the West Virginia Consumer Credit and
Protection Act, W. Va. Code § 46A-6-101 et _seq.

1.8 Construction.--This rule shall be liberally construed to effectuate the
purpose of Article 6 of the West Virginia Consumer Credit and Protection Act, W,
Va. Code § 46A-6-101 et seq.

1.9 Severability.--If, for any reason, any section, subsection, sentence,
clause, phrase, or provision of this rule or the application thereof to any person or
circumstance is held unconstitutional or invalid, such unconstitutionality or invalidity
shall not affect other sections, subsections, sentences, clauses, phrases, or provision
or its application t¢ any other person or circumstance, and to this end each and
every section, subsection, sentence, clause, phrase, or provision of this rule is
hereby declared severable.

§ 142-25-2 Daefinitions.

2.1 "Actor Practice” An act or practice shall include any threat or attempt
to perform such act or practice.

2.2 "Advertisement” means the publication, dissemination or circulation of
any matter, oral or written, including labeling, which tends to induce, directly or
indirectly, andy person to enter into any obligation, sign any contract, or acquire any
title or interest in any goods or services and includes every work device to disguise
any form of business solicitation by using such terms as "renewal,” "invoice,” "bill,”

-1 -
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"statement” or "reminder,” to create an impression of existing obligation when there
is none, or other language to mislead any person in relation to any sought-after
commercial transaction.

2.3 "Consumer” means a natural person t0o whom a sale is made in a
consumer transaction.

2.4/@nsumer transaction” means a szle 10 a natural person or persons for
a persgrral, farily, household or agriculturail purpose.

.

-
7 2.9 rB\ait Advertising” is an ailuring but insincere offer to seil a product ‘1[{)
which thsa rtiser does not intend or want to sell. Its purpose is to switch B
cons%:‘@;'s from buying the advertised product in order to sell something else, usually (b 0l
at a higher price or on a basis more advantageous to the advertiser. the primary aim A
of a bait advertisement is to obtain leads as to persons interested in buying a i)w-b a:,L,
Gy

_ - product of the type so advertised.

//—Zszﬁ@nd Advertising” means an advertisement which I’gﬁ’\tﬁue,a’dﬂuﬁ%

- ¥ inducesconsumers to contact the advertiser and which fails to reveal that the

N L‘F //" .
\\i\ i rimary purpose of the advertisement is the sale of goods or services, and fails to
v réveal the identity of the advertiser.
kN
& 2.7 lear and Conspicuous Disclosure™ Without limiting any other provisions
N of law, disclosures required by these reguiations shail be of such size or color

contrast and so placed as to be readily noticeable to purchasers or prospective
purchasers reading advertising, sales promotional literature, or invoices containing
same, or reading any representation as to content on the container in which the
product is packed, or inspecting a product before installation or with a minimum of
disassembly after installation. A term is conspicuous when it is so written that a
person against whom it is to operate ought to have noticed it. Language in the body
of a form is "conspicuous” if it is in larger or contrasting type or color.

2.8 "Deceptive Warranty™ includes

2.9.1 A guarantee or warranty that contains an affirmation, promise,
description, or representation that is either faise, fraudulent, or that in the light of
all the circumstances would misiead the consuming pubiic; or fails to contain the
necessary information to avoid misleading the consuming public; or,

2.8.2 A guarantee or warranty created by the use of such terms as
"quarantee” or "warranty" if the terms and conditions of such guarantee or warranty
so limit its scope and application as to render the representation illusory, as where
any costs or charges to the consumer attendant upon such work are prohibitive or
approach the cost for the repairs absent any warranty or guarantee.

§ 142-25-3 False Advertising

3.1 It shall be an unfair and deceptive act or practice to advertise in
violaticn of this section. No advertisement containing an offer to sell a product shal
be made when the offer is not a bona fide effort to sell the advertised product.

3.2 No statement or illustration shall be used in any advertisement which 24

af%ﬁ aiuzv?\ffe:“qj“ (5 *p u/&m"“ﬂguﬂ,}; %’éjéodﬁ %ﬂ'ﬂﬂ“b‘? ﬂ‘fg/ ;let ¢
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creates a faise impression of the grade, guality, make, value, currency of mode, size,
color, usability, or origin of the product offered, or which may otherwise
misrepresent the product in such a manner that later, on disclosure of the true facts,
there is a likelihood that the buyer may be switched from the advertised preduct to
another. Even thought the true facts are subsequently make known to the buyer,
the law is violated if the first contact or interview is secured by deception. ny

3.3 No act or practice shall be engaged in by an advertiser or seller to /Vb
discourage the purchase of the advertised prcduct,_a.s—aaﬁ—.ei_a-ba.ix-—seheme—te-seu— j,u
g B O - 3 OG- g ps which will-be-eo ered in. !

determimnimg-if-ary-advertisement s 3 bonafde—offerare; "L’J"‘!"jjt,r)%mﬂ’-’ .Af

Liwey Fagtow ! ;
3.3.1 The refusal to show, demonstrate, or sell the product offered \
in accordance with the terms of the offer. ‘

or disparagement with respect 1o the guarantee, credit terms, availability of service,

I
U v
3.3.2 The disparagement by acts or words of the advertised product \(/wj,w
repairs, of parts, or in any other respect, in connection with it. : /'“

3.3.3 The failure to have available at all outlets listed in the
advertisement a sufficient quantity of the advertised product to meet reasonable
anticipated demands, uniess the advertisement clearly and adequately discloses that
supply is limited and/or the product is available only at designated outlets.

3.3.4 The refusal to take orders for the advertised product to be
delivered within a reasonable period of time.

3.3.5 The showing or demonstrating of a product which is defective,
unusabie or impractical for the purpose represented or implied in the advertisement.

3.3.6 Use of a sales plan or method of compensation for salesmen or
penalizing salesmen, designed to prevent or discourage them from selling the
advertised product.

3.4 No practice shall be pursued by an advertiser or seller in the event of
sale of the advertised product of obtaining or attempting to obtain a recision of the
sale of the purpose of selling another product in its stead. Among acts or practices
which are relevant in determining if the nitial sales is in good faith, and not a
stratagem to sell another product are:

3.4.1 Accepting a deposit far the advertised product, then switching
the buyer to a higher-priced product.

3.4.2 Failure to make ceutvery of the advertised product within a
reasonable time or to make a refund.

3.4.3 Disparagement by acts or words of the advertised product, or
disparagement with respect to the guarantee, credit terms, availability of service,
repairs, or in any other respect, in connection with it.

3.4.4 The delivery of the advertised product which is defective,
unusable or impractical for the purpose represented or implied in the advertisement.
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Sales of_the advertised product do not preclude the existence of a bait and switch
scheme if the sales are a mere incidental by-product of the fundamental plan and are
intended to provide an aura of legitimacy to the over-ail operation.

§ 142-254 Deceptive Advertising of Guarantees

It shall be an unfair and deceptive act or practice to advertise a guarantee in
violation of this section.

4.1 In general, any guarantee in advertising shall clearly and conspicuously
disclose:

4.1.1 The name and extent of the guarantee. This includes disclosure
of what product or part of the product is guaranteed; what characteristics of
properties of the designated product or part thereof are covered by, or exciuded
from, the guarantee; what is the duraticn of the guarantee; e;e; what, if anything,
any one claiming under the guarantee must do before the guarantor will fulfill his
obligation under the guarantee, such as return of the product and payment of service
or labor charges; and

4.1.2 The manner in which the guarantor will perform. This consists
primarily of a statement of exactly what the guarantor undertakes to do under the
guarantee. Examples of this would be repair, replacement, refund. If the guarantor
or the person receiving the guarantee has an option as to what may satisfy the
guarantee this should be set out; and

4.1.3 The identity of the guarantor. The identity of the guarantor
should be clearly revealed in all advertising, as well as in any documents evidencging
the guarantee. For example, it should be made clear whether the manufacturer or
the retaiier is the guarantor.

4.2 As to those guarantees which are adjusted by the guaranter on a pro
rata basis, the advertising relating thereto should ciearly disclose this fact, the basis
on which they will be pro rated, e.g., the time for which the guaranteed product has
been used, and the manner in which the guarantor wili perform.

If these guarantees are to be adjusted on the basis of a price other than that
paid by the buyer, this price should be clearly and conspicuously disclosed.

Example: During the course of a sale, "A" sells to "B"” for $20 and with a 12
month guarantee a battery that he regularly sells for $35. After 6 months the
battery proves defective. If "A™ adjusts on the basis of the price "B" paid $20, "B"
will only have to pay 1/2 of $20, or $10, for a new battery. If "A" instead adjusts
on the basis of the regular selling price, "B"” will owe 1/2 of $25, or $12.50 for a
new battery. The guarantor woulid be required to disclose here the following: that
this was a 12 month guarantee, that the regular selling price, rather than the actual
sale price, would be used in the adjustment, that there would be an adjustment on
the basis of the time that the battery was used and, if factual, that he would noz
gay the adjustment amount in cash, but would make an adjustment on a new

attery.

4.3 T"Satisfaction or your money back,” "10 day free trial," or simiiar
representations will be construed as a guarantee that the full purchase price will be
refunded promptly at the option of the buyer.
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If such guarantee is subject to any conditions or limitations whatsoever,
they shall be set forth.

Example: A rose bush is advertised under the representation
"Satisfaction or your money back.” The guarantor requires return of the product
within 1 year of purchase date before he will make refund. These limitations, i.a.,
"return™ and_"time" shall be clearly and conspicuously disclosed in the ad.

4.4 When a product is represented as "guaranteed for life" or as having a
"lifetime" guarantee,” the meaning of the term T"life" or "lifetime" should be
explained.

Exampie: "A" advertised that his transmission was guaranteed for
"ife", whereas his guarantee ran for the "life of the car” in which the transmission
was originally installed. The advertisement is ambiguous and deceptive and shouid
be modified to disclose the "life” referred to.

4,5 Advertisements which contain representations of guarantees that assure
prospective buyers that savings may be realized in the purchase of the advertiser’s
products, such as "Guaranteed to save you 50%, shall include a clear and
conspicuous disclosure of what the guarantor will do if the savings are not realized,
together with any time or other limitations that he may impose. Guarantees of this
type may constitute affirmative representations of fact,

4.6 A seller or manufacturer shall not advertise or represent that a product
is guaranteed when he cannot or does not promptly and scrupulously fulfill his
obligations under the guarantee.

A specific example of refusal to perform obligations under the guarantee
is use of "Satisfaction or your money back”™ when the guarantor cannot or does not
intend promptly to make full refund upon request.

4.7 Where guarantees are employed in such a manner as to constitute
representations of material facts, the guarantor not only undertakes to perform under
the terms of the guarantee, but also assumes responsibility under the law for the
truth of the representations made.

Example 1: "Guaranteed for 36 months"™ applied to a battery is a
representation that the battery can normaily be expected to last for 36 months and
should not be used in connection with a battery which can normally be expected to
last for only 18 months.

Example 2: "Guaranteed to grow hair or money back” is a
representation that the product will grow hair and should not be used when in fact
such product is incapable of growing hair.

Example 3: "We guarantee you will earn $500 a month" is a
representation that prospective employees will earn a minimum of $500 each month
and should not be used uniess such is the fact.

4.8 The term "unconditionally guaranteed™ should not be used when a
guarantee is restricted in any manner other than as to tome and when there is a time
fimit, it should be clearly disclosed {e.g., "unconditionally guaranteed for three
years™}. An "unconditional guarantee” is considered as an undertaking on the part
of the guarantor either to refund the full purchase price of the product so guaranteed
or to repair or repiace such product should it prove defective in any respect, all at
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the option of the buyer,

(Note:  The unqualified use of the word "guaranteed™ shail be
considered as a representation that an article so described is "unconditionally
guaranteed”.)

§ 142-25-5 Deceptive Pricing and Misrepresentation

5.1 It shall be an unfair and deceptive act or practice in advertising to make
claim or representation by any means which has the capacity or tendency or effect
of deceiving buvyers or prospective buyers as to the value or the past, present,
common or usual price of a product, or as to any reduction in price of a product, or
any saving relating to product. savings or value claims utilized in connection with
terms such as "originally,” formerly,™ "regularly,” "usuaily,” "comparable value,” "list
price” or other like terms, expressions, or representations must be based on facts
provable by the claimant or advertiser by his own records; or by reasonabiy
substantial competitive sales in the trading area where such claims or representations
are made, under circumstances and conditions are represented or implied by the
claims or representations.

5.2 It shall be an unfair and deceptive act or practice to make any claim or
representation by any means concerning a product which directly, or by impiication,
or by failure to adequately disclose additional relevant information, has the capacity
or tendency or effect of deceiving buvers or prospective bhuyers in any material
respect. This prohibition includes, but is not limited to, representations or claims
relating to the construction, durability, reliabiiity, manner or time of performance,
safety, strength, condition, or life expectancy of such product, or financing relating
to such product, ar the utility of such product or any part hereof, or the ease with
which such product may be operated, repaired, or maintained or the benefit to be
derived from the use thereof.

5.3 No advertisement shall be used which would misiead or tend to misltead
buyers or prospective buyers, through pictorial representations or in any other
manner, a8s to the product being offered for sale. Where price is featured in
advertising, any picture or depiction utilized in connection therewith, shall clearly
indicate the exact product being offered for sale at the advertised price.

§ 140-25-6 Advertising or Offering to Sell on an "Easy Credit" Basis

6.1 It is an unfair and deceptive act or practice for any sefler to induce a
consumer to enter into a transaction by advertising or offering to sell to such buyer
on easy or lenient credit terms, or words to similar effect or meaning, when the facts
demonstrate that the credit or repayment terms of the credit arrangement are neither
lenient nor easy. Factors indicating that the credit terms are neither lenient nor easy
are:

6.1.1 The seller does not in fact extend credit to persons whose
ability to pay, or credit rating, is below generally prevailing standards of credit
waorthiness;

6.1.2 The down-payment and repayment periods are not as low as or
are shorter than those extended to persons ordinarily determined to be credit worthy;
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6.1.3 The true cost of the credit being charged by the seller is in
excess of the average cost being charged by other sellers in the same general
merchandise retail market;

6.1.4 The mark-up over the seller’s acquisition cost for the goods or
services which are the subject of the transaction exceeds the average mark-up being
charged for similar or comparable gcods or services by sellers in the same general
rmerchandise retail market;

6.1.5 The seller pursues a policy of using rigorous collection practices
against buyers who fall behind in their payments;

6.1.6 The seller negotiates, sells or discounts the instrument which
is the evidence of the buyer’s indebtedness to a third party without printing or
stamping on the face "Consumer Note."

§ 142-25-7 Repairs and Services Including Warranties and Servica Contracts

7.1 Repairs and Services. It shail be an unfair and deceptive act or practice
10!

7.1.1 Fail to provide in advance to a customer upon request a written
estimate of the cost to the customer of the anticipated repairs, or the basis upon
which the charge to the customer will be made and the reasonably expected time
to accomplish such repairs, including any charge for reassembly of any parts
disassembled for inspection or any service charge to be imposed;

7.1.2 Make or charge for repairs which have not been authorized by
the customer;

7.1.3 Fail to disclose, in the case of an in-home service call where the
consumer has initiaily contacted the repairman, that a service charge will be imposed
even though no repairs are effected, before the repairman goes to the consumer’s
horme;

7.1.4 Represent that repairs are indicated to be necessary when such
is not a fact;

7.1.5 Represent that repairs have been made when such is not a fact;

7.1.6 Represent that the goods being inspected or diagnosed are in
a dangerous condition or that the customer’s continued use of them may be harmfui
10 him when such is not a fact;

7.1.7 Materially understate or misstate the estimated cost of repair
services.

7.2 Warranties. It shall be an unfair and deceptive act or practice to fail to
perform or fulfill any promises or obligations arising under a warranty. The utilization
of a deceptive warranty is uniawful. Fail to provide the customer with an itemized
list of repairs performed and the reason for such repairs including:

7.2.1 A list of parts and statements of whether they are new, used,
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or rebuilt and the cost thereof to the customer; and the number of hours of labor
charged and the name of the mechanic performing there service.

7.2.2 It shall be an unfair and deceptive act or practice to attempt to
limit an implied warranty arising by operation of law, whether by language such as
"as is" or by representing that a consumer’'s warranty is limited to an express
warranty after which repairs are at the consumer’s cost,

7.2.3 It shall be an unfair and deceptive act or practice to fail to make
repairs that should be covered under an implied warranty.

7.3 Service Contracts. It shall be an unfair and deceptive trade practice to
fail to disclose in writing, fully and conspicuously, in simple and readily
understandable language that a service contract charge pays for, or that no charge
may be made for that which an implied warranty should cover, or to charge the
consumer a service contract charge for that which is covered by an impiied warranty
by operation of law.

§ 142-25-8 Lay Away Plans
It is unfair and deceptive act or practice:

8.1 To fail to disclose or to misrepresent in any way the store’s policy with
reference to a "lay away" pian;

8.2 To represent to a consumer who is purchasing on a "lay away" plan
that the specific goods chosen by the consumer or an exact duplicate of such goods
are being laid away for that buyer when such is not a fact;

8.3 To fail to disclose to the consumer that the specified goods or their
exact duplicate will only be set aside for a certain period of time;

8.4 To deliver to the consumer after payments (pursuant to the lay away
plan} are completed, goods which are not identical or exact substitutes to those
specified, unless prior approval in writing has been received from the buyer;

8.5 To increase the price of the goods specified either by way of increasing
the payments of substitution goods whnich are of a lower quantity of price;

8.6 To fail to deliver to the consumer on any date payment is made, a
receipt showing the amount of that payment and the date thereof, and, upon
request, the balance of payments made up 10 date;

8.7 To fail to disclose or misrepresent in any way the store’s poilicy with
reference to cancellations and repayments or non-repayment of payments aiready
made, and in case payments are not refunded, to fail to disclose that fact in writing
§ 142-25-9 New for Used, Substitution of Products, Failure to Deliver

9.1 New for Used. It is unfair and deceptive trade practice to represent,
directly, or indirectly, that a product is new or unused, or that any part of a product
is new or unused when such is not the fact, or to misrepresent the extent of
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previous use thereof, It is further an unfair and deceptive trade practice for a seller
to offer for sale or sell any product which is used, contains used parts; is rebuilt,
remanufactured, reconditioned, or contains, rebuilt, remanufactured, or reconditioned,
or that it contains used, rebuilt, remanufactured or reconditioned parts, made to the
buyer or prospective buyer.

Fhe disclosure that a product has been used or contains used parts as
required by the previous paragraph may be made by use of a word such as, but not
limited to "Used,”™ "Second Hand," "Repaired," "Remanufactured,” "Reconditioned,"
"Rebuilt,” whichever is applicable to the product invoived,

9.2 Substitution of Products. It is an unfair and deceptive practice to make
a substitution of products:

8.2.1 By shipping, delivering, or installing products which do not
conform to samples submitted or to specifications upon which the sale is
consummated to induced, or to the representations made prior 1o securing the order,
without advising the purchaser of the substitution and obtaining the consent thereto
prior to making shipment, delivery, or installation;

2.2.2 By falsely representing the reason for making the substitution
in order to induce consent; or

2.2.3 When there was no intention to deliver the original merchandise
ordered.

9.3 Failure to Deliver. It is unfair and deceptive act or practice:

9.3.1 Toadvertise or promise prompt delivery where delivery is neither
prompt nor expeditious.

89.3.2 To fail to deliver merchandise ordered by mail or otherwise on
which payments has been made or undertaken, in the form of a deposit, down
payment or total payment where a definite delivery date has been set uniess the
seiler can how circumstances beyond his control and not within his knowledge at the
time the order was accepted which prevented the seller from meeting the delivery
date.

9.3.3 To accept an order for goods, or service, where delivery is not,
because of facts known to the seiler, contemplated within four weeks, unless a later
delivery date is specifically agreed upon by the consumer and the seller.

§142-25-10 Disclosura of Material Representations

10.1 Itis an unfair and deceptive act or practice for a seller to fail to ciearly
and conspicuously disciose in any advertisement any material representation, the
omission of which would have the tendency or capacity to mislead reasonable buyers
or prospective buyers. For purposes of these regulations, material representations
which must be clearly and conspicuously disclosed shall include but are not limited
to the following.

10.1.1 The fact that a mandatory fee in addition to the advertised
price will be charged for any service such as delivery, handling, installation, or an
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initiation fee;

10.1.2 The amount of any handling, service or other additional fee for
an admission ticket to an entertainment event charged to any purchaser who
purchases such ticket through a ticket service or similar entity other than the box
office for the facility holding such event when the advertisement refers to the price
of such ticket;

10.1.3 The fact that the product advertised is available for the
advertised price only after the purchaser receives a rebate from the manufacturer of
the product;

10.1.4 The fact that the product advertised is used, rebuilt,
remanufactured, reconditioned, imperfect, irreguiar or a second;

10.1.5 In case of hard goods, the fact that a hard good advertised has
been discontinued by the manufacturer, if the seller knows: (1) that there is a
significant risk that the product will not have replacement parts and supplies
essential to the operation of the product available during its average useful life or for
three years after purchase, whichever is less; or (2} that the product has been
discontinued and either: {a) is the subject of a notice from the manufacturer that the
manufacturer will voluntarily add a safety improvement to the product; or {b) lacks
safety improvements that the manufacturer either has agreed to make or has been
required to make by a regulatory agency.

10.2 In the case of hard goods, individually identified for sale in any
advertisement, the manufacturer’'s name or trade name, the seller’s proprietary
trademark, or if a seller is prohibited by law or by contract from using the
manufacturer’s name or trade name in an advertisement, the phrase "famous brand
names” or any similar phrase, and the model number of any hard goods, unless it is
the only model of the hard good currently being sold in the trade area or the item is
not customarily identified and distinguished by its model number, or it is being
offered for sale at a price under $25.

10.3 The fact that the product advertised at a stated price does not include
parts, accessories or equipment customarily included and necessary or usual to the
proper functioning, appearance, or use of such product.

10.4 With respect to tags, labels, and in-store signs:

10.4.1 a tag need only contain material representations regarding the
price of ant item;

10.4.2 alabel need only contain material representations regarding the
quality of an item;

10.4.3 an in-store sign need only contain material representations
regarding the price or gquality of an item.

§ 142-25-11 Duration of Sale
11.1 It is unfair and deceptive act for a seller to advertise a price comparison
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for a period greater than twenty-one (21) days unless the product is being offered
as part of an advertisement clearance sale in which the product will continue to be
offered at a reduced price until it is sold.

§ 142-25-12 _Price Comparison and Savings Claims

12.1 Unidentified Price Comparisons. It is unfair or deceptive act for a seller
to state or imply that it is offering any savings as to any product by making a direct
or indirect price comparison, uniess the seller clearly and conspicuously describe the
basis for the price comparison. Notwithstanding the foregoing, a seller ciziming a
savings or compare a higher and lower price without disciosing the basis for the
comparison if the seller is comparing to its own former price.

12.2 Comparison to Sellers’'s Own Farmer Prices. It is an unfair or deceptive
act for a seller to compare its current price with its former price for any product,
unless such former price meets one of the following conditions.

12.2.1 The former price is equal to or below the price(s) at which the
seiler made at least 30% of its sales of such products in any state in the twelve
month period immediately preceding the measurement date of the advertisement; or

12.2.2 The comparison is made during a 180-day period immediately
following the establishment of the former price, and the product is not offered for
sale at a lower price for more than 45 percent of that 180-day period. For purposes
of this provision a former price is established by offering the product for sale at such
price or a higher price openly and in good faith on each business day of a period of
at least 14 consecutive calendar days immediately preceding the initial advertisement
of the price comparison. A selier offers a product openly and in good faith when the
seiler’'s former price does not exceed the seller’s usual and customary retail mark-
up for similar merchandise, i.e., the former price is not an inflated or exaggerated
price. The burden shail be on the seiler to show that its former price is not an
inflated or exaggerated price. The foilowing factors may be considered in
determining whether the seller has met such burden: {8) whether the seller compares
its current price to its former price when the seller knows at the time it will be made
at such former price; or (b) whether the former price substantially exceeds the price
at which a reasonabie number of non-discount sellers sell the product in the seller’s
trade area; or (c) where a "manufacturer’s suggested retail price” or a "list price”
exists for the product, whether the former price exceeds such price and by what
amount; or (d) whether the product was openly and actively offered in the recent,
regular course of business, such as by devoting reasonable display space to the
product during the period{s} in which it was at the former price, maintaining
reasonable inventory during former price periods, advertising the product at the
former price periods, advertising the product at the former price; or

12.2.3 The former price is equal to or below the price(s} at which the
seller has offered the product for sale for less than 14 days, and the seller ciearly
and conspicuously, discloses in all advertisements for the product the specific period
during which the seller offered the product at the former price.

12.2.4 Unfair or deceptive act for a seller to advertise a sale with a
duration of 4 days or less that involves a substantial portion of the products in a
siore or department.
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12.2.5 It shall be an unfair or deceptive act for a seller 10 offer a
product in accordance with an advertised price policy whereby prices are reduced by
a set amount or percentage on a pre-set schedule.

§ 142-25-13° Introduétory Qffers and Future Price Comparison

13.1 Except for a catalog, it is an unfair or deceptive act for a seller to make
an introductory offer or to compare its current price for a product with the price at
which the product will be offered in the future, unless:

13.1.1 The future price takes effect immediately after the sale is over
but not later than 80 calendar days after the dissemination date of the introductory
offer or price comparison; and

13.1.2 Following the date the future price takes effect the product is
offered openly and in good faith in the state at the future price for a period of time
that is at least equal to the period of time that it was offered at the introductory
price, but not less than 21 days, except where compliance becomes impossible
because of unforeseeable circumstances beyond the seller’s control which the selier
is able to document,

§ 142-25-14 Availability of Advertised Products

14.1 1t is an unfair or deceptive act for a seller to offer any product for sale
when the seller does not have the product in stock or readily avaiiable for sale in
sufficient quantities to meet reasonably anticipated demand at its retail locations in
the trade area covered by the advertisement,

14.2 Notwithstanding the terms and provisions of 14.1 above, it shall not be
an unfair or deceptive or practice to offer any product for sale if the seller does not
have the product in stock or readily available for sale in sufficient quantities to meet
reasonabie anticipated demand at its retail location in the trade area covered by the
advertisement when:

14.2.1 The seller clearly and conspicuously disclosed in the
advertisement all specific exceptions, limitations or restrictions regarding the stores,
products or prices applicable to the advertised offer, and: (1) States the minimum
quantity of the product available in each store; or (2) States that the quantity is
limited and that is the case; or rainchecks will be provided, if that is the case; or

14.2.2 The seller has acted in good faith by ordering the advertised
product in adequate time for delivery and in sufficient quantities to meet reasonably
anticipated demand and: (1) offers a comparable product at a comparable savings,
acceptable to the reasonable consumer and to all prospective buyers unabie to
purchase the advertised product; or (2) provides a raincheck to each prospective
buyer at the time of the attempted purchase, nd the seller: {a) informs the consumer
as to when the raincheck is more than sixty 60 days from the date of issuance
advertisement that a longer period applies and specifically states the length of such
time period; (b) discloses to the consumer at the time the raincheck is issued that:
(1) for a product advertised for $25 or more, the seller will make reasonable efforts
to notify the consumer when the raincheck item is available; or (2) for a product
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advertised for less than $25, the seller will not notify the consumer when the
raincheck product is available, if that is the seller’s policy; and (¢) ailows the
consumer a reasonable redemption period to purchase the item; or

14.2.3 The seller has acted in good fajth by ordering the advertised
product in adeguate time for delivery and in sufficient quantity to satisfy reasonable
anticipated consumer demand. Notwithstanding anything contained herein, a seiler
shall be presumed not to have acted in good faith if such seller has demonstrated
& pattern or practice of failure to have the product in stock in sufficient quantities
to satisfy reasonable anticipated consumer demand.

§ 142-25-15 Disclosure of Expiration Dates

15.1 It is an unfair or deceptive act for a seller to fail to disclose in an
advertisement, other than a tag, labei, or in-store sign, the earliest date upan which
an offer terminates if the offer is for a limited period of time.

§ 142.25-16 Prizes

16.1 It is an unfair and or deceptive act for a seller to offer any product for
free or at a reduced price (a "prize”), to a prospective buyer in ¢conjunction with the
prospective buyer’'s participation in a2 sales presentation or promotional contest,
unless;

16.1.1 The seller clear and conspicuously discloses in the
advertisement all materiai conditions or limitations imposed by the seller as a
prerequisite to receipt of or on the use of the prize.

16.2 In every prize promotion in which there is a risk that each person
satisfying the conditions or iimitations disclosed in the advertisement will not receive
the advertised prize:

16.2.1 The seller shall clearly and conspicuously disclose in the
advertisement the quantity of each prize offered:

16.2.2 The seller shall clearly and conspicuously disclose the numerical
odds of receiving each prize or if the odds cannot be reasonably calculated, the
approximate number of individuals to whom the advertisernent is disseminated or the
fact that the odds of winning a prize are determined by the number of entries
received; and

16.2.3 Within thirty (30) cays of the award f the prize, the seller shall
clearly and conspicuously disclose in each of 1ts business locations and by mail, if
s0 requested in writing, the manner by wnich a person may fearn the name and the
city or town of residence of each prize w:nrer the date of receipt of the prize, the
value of the prize, and the business locaton of the seller, if any, which the winner
visited to qualify for the prize; and

16.2.4 The prize is provided 1o the entitled consumer at the time the
conditions are met, uniess: (a) The advertisement clearly and conspicuously
discloses a specific later delivery date (for example, twenty days after the consumer
satisfies the advertised conditions); or (b) The consumer agrees in writing to a
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specific iater delivery date.
§ 142-25-17 Availability of Financing

17.1_ It is an unfair and deceptive act or practice for a seiler to state or imply
that financing is available at a specified rate of interest or upon other specified terms
unless:

17.1.1 Financing at such rate or upon such terms is available to the
public generally through the seller; or

17.1.2 The seller clearly and conspicuously discloses any special
conditions, terms, or criteria other than general creditworthiness which a purchaser
must meet in order to qualify for such financing.

17.2 Compliance with Truth-in Lending Requirements. [t is an unfair or
deceptive act for a seller who advertises any finance terms to fail to comply with
federal Truth-In Lending laws, 15 U.S.C. §§ 1601, et _seq., and regulations
promuigated thereunder,

§ 142-25-18 General

18.1 It is an unfair and deceptive act or practice for a seller in 2 consumer
transaction to fail to comply with existing statutes, rules, regulations or laws meant
for the protection of the publics heaith, safety, or welfare prormulgated by the state
or any political subdivision thereof intended to provide the consumers of this
protection or;

18.2 To comply with the Federal Trade Commission Act, the Federai
Consumer Credit Protection Act or other Federal consumer protection statutes within
the purview of West Virginia Code §48A-8-101 et seaq.

§ 142-25-19 Private Employment Agencies and Business Schemes

19.1 It is an unfair and deceptive act or practice to make faise or deceptive
representations through advertisements or otherwise regarding the actuai or probable
earnings of the existence of opportunities or openings in any vocation, company,
business, firm or other piace of empioyment is an unfair and deceptive trade practice.

19.2 it is an unfair and deceptive act or practice to make any representations
as to opportunities available in or t0 promote eny activity, occupation or vocation as
being profitable for one engaging in it If in fact the representations as to the
opportunities available or profits to be made are untrue.

19.3 It is an unfair and deceptive act or practice in the sale or offering for
sale of consumer goods or services for any person to represent or imply in
advertising or otherwise that persons employed in a particular position in a trade or
industry or who are self empioyed in a particuiar position in a trade or industry whno
are self-employed earn a stated salary or income or that the goods or services
offered or sold will enable the purchaser or prospective purchaser to earn the stated
salary or income or "up to" the stated salary or income uniess:
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18.3.1 The salary or income is equal to or less than the average salary
ar income of persons employed less than five years in the indicated position in the
state and the advertisement or representation states the basis for calculation of the
average salary or income or the advertisement or representation states the basis for
calcuiation of the salary stated and also discloses the average salary or income of
persons employed less than five years in the indicated position in the State.

18.3.2 The advertisement or representation states any limitations,
conditions, or other requiremants such as union membership or service of an
apprenticeship, which must be met before the stated salary or incorne can be earned;
and

19.3.3 The advertisement or representation states clearly and
conspicuously that no guarantee is made that a2 person who purchases the advertised
goods of services will earn the stated salary income, unless the guarantee is actually

offered by the seiler.
The words "EARN $..... "aor "EARN UP TO $...." or word of similar import or

meaning constitute a representation that a person who purchases the goods or
services wiil earn the stated salary or income within the meaning of this Reguiation.

CONST1OS
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SUMMARY OF WRITTEN COMMENTS TO
PROPOSED LEGISLATIVE RULE TITLE 142 SERIES 25
PERTAINING TO THE PREVENTION OF UNFAIR AND DECEPTIVE ACTS OR PRACTICES
IN ADVERTISING AND SALES

Two cdmmenters stated that the rule should be clear that the definition of
"Advertisement” does not apply to actual contract documents. Commenter stated
that this would be consistent with the focus of the regulation and would not would
not create conflicts and confusion with respect to the law applicable to the
contractual documents.

(L

2.4 One commenter suggested changing this definition to "the
advertisement of goods after which the merchant steers consumers responding to
the advertisement of other goods by disparaging the advertised goods or otherwise

discouresging their purchase.”

3.3 One commenter suggested eliminating the section beginning with
"a part of a bait scheme....” and adding "including without limitation.”
6.1.8 One commenter objected to Section 6.1.6 on the ground that it

is unclear why an instrument must be labeled 2 "a consumer note."

10-16 One commenter objected to Sections 10-16 on the ground that
these provisions should not apply to bank products as these products, and
disclosures relating to their pricing is covered by the Federal Truth-in-Lending Act.
The commenter suggested that & section should be added to clarify that it doss not
apply to credit products.

One commenter objected generally to the following secticns as containing
subjective interpretations, resulting in litigation: 2.1, 2.2, 2.5, 2.6, 2.7. 2.9.1, 2.9.2,
3.1 -3.3,3.8.3, 34.2-3.4.4,4.1, 4.5, 4.8, 5.3, 6.1, 6.1.2, 6.1.4, 8.1.5, 7.1.1,
7.1.2,7.1.6, 7.3, 9.3.2, 10.1, 10.1.1, 10.1.3, 10.1.5, 10.3, 10.4, 12.2, 12.2.1,
14.1, 16.1, 16.2.1, 16.2.2, 17.1, 17.1.1, 17.12.




RESPONSE TO PUBLIC COMMENTS

TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

- " SERIES 25
LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN ADVERTISING AND SALES

The Consumsar Protection Division of the Office of Waeast Virginia Attcrney
General has recelved written and oral comments on the atove-styled proposed
legislative rule. )

The Consumer Protection Division has read and discussed every comment
submitted. In many instances, the Division has modified the proposed rule in
response 1o pubdlic comments. In others, the Division has concluded that tre
propesed rule is both necessary 1o adequately protect consumers and is authorized
by pertinent provisions of the West Virginia Code.

The Division has concluded that all proposed Advertising and Sales Rules will
be submitted to the legisiature as proposed, except for the following rule:

Rule 2.5: This rule will be changed to improve the definition of bait
advertising.

This change is largely in response to changes requested by the regulated
community. Minor typagraphicai and grammatical errors may also be corrected,

The Attorney General wishes to thank the members of the public who toox the
time to siudy the proposed rule and comment on it.

These responses may not covear every change or respond to every comment.
The reasons for most substantive changes are self-explanatory in the language
changed or readily understood when read with the relevant oral and written
comments on the rule. There are also typographical, grammatical and stylistic
changes. ; ' S '




DARRELL V. McGRAW, JR,
ATTORNEY GENERAL

STATE OF WEST VIRGINIA
QFFICE OF THE ATTORMEY GENERAL
CHARLESTON 25305

August 15, 1994

The Honorable Ken Hechler
Secretary of State

Building 1, Suite 157-K
Charleston, West Virginia 25303

Dear Mr. Hechler:

Please accept this letter as my authorization for the filing
0f the enclosed Proposed legislative rules with the Secretary of
State's Office and the Legislative Rule Making Review Committee.
A public hearing was held on these rules on August 10, 1994,
Written comments weré dlso received.

The enclosed proposed legislative rules +to which my
authorization extends are:

(a) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Acts or Practices in Mobile Home Parks:

(b) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Acts or Practices in Advertising and Sales;

(¢) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Acts or Practices in Landlord Transactions;

(&) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Motor Vehicle Repairs;

(e) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Motor Vehicle Sales:

(£) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Proprietary Institution:

(g) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Door-to-Door Sales.

(304) 558-2021
FAX (304} 5E8-014¢




Ken Hechler, Secretary of State
August 15, 1984
Pzage 2

Thank you for your cooperation.

Very truly vyours,
Barrell V. McGraw, Jr.

DVM/mgc
Enclosures




