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TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 24
. LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN SECURITY INTERESTS AND REPOSSESSION PRACTICES

STATEMENT OF CIRCUMSTANCES

West Virginia law on repossession and security interest is not sufficiently
explicit to, as a practical matter, adequately protect the consumer from abuse. One
example of abuse is repossessing the coilateral, selling it to yourself at a reduced
price, and then selling it to another party.

From the FTC rule on Credit Protection has been incorporated, as have case
law from other jurisdictions regarding abuses.
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TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

SERIES 24
LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN SECURITY INTERESTS AND REPOSSESSION PRACTICES

BRIEF SUMMARY

The proposed legislative rule incorporates provisions from the FTC Credit
Practices Rule and decisions from other jurisdictions. The proposed rule includes
much needed protection to the consumer which is absent in West Virginia law.
These protection include using deception in repossession practices, seizing property
when the consumer is not in default, and breach of peace protection.




TITLE 142 RECEIVED
LEGISLATIVE RULE 955 AUG 1=
ATTORNEY GENERAL i Al IS PH 3 g
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SERIES 24 ‘J\ﬁ,g:,“ G
LEGISLATIVE RULE PERTAINING TO THE  “LERFTAR« 7 a7arp

" -PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN THE CREATION OF SECURITY INTERESTS
AND CONDUCT OF REPOSSESSION PRACTICES

§ 142-24-1. General
1.1 Rule Designation.--This rule is legisiative.

1.2 Sc¢ope.--This legislative rule covers certain unfair or deceptive acts or
practices pertaining to the taking of security interests in consumer transactions and
in repossessing property in West Virginia, its counties, and slf political subdivisions.

1.3 Authority.-- W.Va. Code § 48A-8-103 and W. Va. Code § 46A-7-
102{e).

1.4 Filing Date.--
1.5 Effective Date.--
1.6 Repeal of Former Rule.-- Not applicable,

1.7 Penzlties.--Except as otherwise indicated, a violation af this rule
constitutes 2 vwviolation of Article 8 ¢f the West Virginia Consumer Credit and
Protection Act, W.Va. Code § 46A-6-101 et seq.

1.8 Construction.--This rule shall be liberally construed to effectuate the
purposes of the West Virginia Consumer Credit and Protection Act. W. Va. Code
§468A-1 et _seq. )

1.2  Severability.--If, for any reason, any section, subsection, sentence,
ciause, phrase, or provision of this rule or the application thereof to any person ar
circumstance is heid unconstitutiona! or invalid, such uncanstitutionality or invalidity
shall not affect other sections, subsections, sentences, clauses, phrases, or provision
or its application to any other person or circumsiance, and to this end each and
every section, subsection, sentence, clause, phrase, or provision of this rule is
hereby declared severable.

§ 142-24-2. Definitions
2.1 "Breach of the peace" includes but is not limited to unauthorized entry

into a dweiling, assauit, battery, faise imprisonment, threat, abusive language, or
repossession over the debteor’s objection.




2.2 "Commercially reasonable sale” has the same meaning ascribed in W.
Va. Code & 4£8-8-504(3].

2.3 "Consumer goods" means goods purchased, leased or rented primarily
for personzl, family, or househcid purposes.

2.4  "Consumrier transaction” means a sale to a natural person or persons
primarily for a person, family, household or agricuitural purpose.

2.5 "Default” means a failure to make g scheduled payment or otherwise
perform on any secured obligation for at least five (B) days.

2.6. "Deficiency” means when repossessed collateral is sold for less than the
amount owing on a debt or obligation.

2.7 "Person" or "party” inciudes & natural person or an individual, and an
organizaticn,

2.8 "Repossession” or "repossessions” mezans the taking or attempt to take
physical possession or contral over consumer goods that were the subject of a
consumer transacticn or other goods of a consumer for an alleged breach of a
consumer transaction. ’ '

2.9 "Purchase money security interest” has the same meaning ascribed in
W. Va. Code § 46-3-107.

2.10 "Strict foreclosure” means repossession of property with the purpose
of counting the balance due as extinguished by virtue of the retention of tha
property.

§ 142-24-3. Unfair and Deceptive Acts or Practices

3.1 Security Interests. In connection with any consumer transaction, it shall
be an unfair and deceptive act or practice for a person to:

3.1.1 Take a non-possessory security interest in heusehold goods other
than a purchase money security interest.

3.1.2 Take any other security interest prohibited by federal or state law,
including but not limited 10 a secuwrity interest prohibited by 186 C.F.R. 444 and W.
Va. Code §8 46A-8-107.

3.2 Repossession Practices. |In connection with any repossession of goods
sold in a consumer transaction or ican secured by consumer goods, it shall be an
unfair and deceptive act ¢r practice for & person io:

3.2.1 Repossess property when a consumer is not in cefault on the
secured obligation.




3.2.2 Repossess property when the secured party agreed not to
repossess if certain conditions were me:, 2nd the consumer satisfied those
condcitions. T ,

3.2.3 Repossess property in which there is no valid security interest
created in conformity with W. Va, Code 48-3-203 and W. Va. Code § 46A-2-107.

3.2.4 Make threats to repossess property, including, but not limited to
consumer goods, without possessing the right to take such repossession action.

3.2.5 Mzke false or deceptive threats about the use of law
enforcement, or make use of any deception or trickery in repossession.

3.2.6 Misrepresent government affiliation or otherwise misrepresent the
repossessor’s identity.

3.2.7 Repossess property at a given time, place or in 2 manner, when
the secured party knows or reascnably should know that repossession of the
property at that particular time, place or in that manner will cause objectively undue
hardship to the consumer, and other reasonable repossession times, places or
manners are available to the secured party.

3.2.8 Accelerate the unpaid balance of any secured obligation,
commence any action, or demand 1o take possession an account of a consumer’s
default, without providing a notice of right to cure default or allowing a consumer
time to exercise his or her right to cure default in conformity with W. Va. Code §
46A-2-108. o

3.2.9 Carry a firearm while repossessing property, or utilize any
repossession agent without instruciing the agent that firearms shall not be carried
while repossessing property.

3.2.10 Breach the peace in repossessing property in violation of
W. Va. Code § 46-9-503.

3.2.11 Enter into a consumer’s residential premises 1o repossess
properiy except in connection with the repossession of a mobile home.

3.2.12 Repossess property that was security for an earlier loan or
sale transaction, which indebtedness had been fully paid off without refinancing.

3.2.13 Fall 1o dispose of collateral within ninety {90) days of
repossession, if the consumeér had paid sixty percent (60%) of the cash price of
consumer goods in the case c¢f a purchase money security interest in consumer
goods or sixty percent (60%) of a loan secured by consumer goods and has not
signed after default a statement renouncing or modifying his or her rights under W.
Va. Code § 46-2-5065.

3.3 Security Agreements. In connection with a consumer transaction, it
shall be an unfair and deceptive act or practice for a person to:

3




3.3.1 Include in a security agreement a provision allowing the secured
party to breach the peace or enter the consumer’s residential dweiling withour
consent,

3.3.3 Attempt 1o have e consumer waive rights in a security agreement
thaet may not be wsaived pursuant 10 W. Va. Code § 48-3-501 or W. Va. Code §
46A-1-107, '

3.3.4 Fail to describe the collateral identified in a security agreement in
detail, including, where appropriate, the manufacturer, make, model and serial
number in conformity with W. Va. Code § 48A-2-107(41}.

3.4 Disposition Sales. It shall be an unfair or deceptive act or practice
arising out of a repossession of consumer goods that were the subject of a consumer
transaction in this state or in another state for a person to:

3.4.1 Fail 1o sell, lease or otherwise dispose of repossessed collateral
within a reasonzble time or to provide notice of strict foreclosure.

3.4.2 Sell collateral at a private szle 1o the secured party.

3.4.3 Sell collateral at a private sale open only to wholesale bidders
without crediting a reasonable retail market value from the balance owed, when the
secured party does not first make a reasonable good-faith effort 1o sell the

repossessed property by means of a commercially reasonable private sale open 10
purchasers from the general public.

3.4.4 Sell collateral without providing adeguate and timely notice of
private or public sale as reguired pursuant to W. Va. Code § 48A-9-504(3).

3.4.5 Sell collateral at an ostensible public sale which charges a fee or
deposit for admission. h '

3.4.6 Sell collateral at a public sale in a manner that is not commercially
reasonable.

3.4.7 Fail 10 account to & consumer and return any surplus owed after
conducting a commercially reasonable repossession sale or attempting to obtain a
consumer’'s waiver 1o a surplus owed,

3.4.8 Seek a deficlency not based on a commercially reasonable sale.

3.4.9 Seek repossession, storage, repair, or other expenses that were
not actually incurred.

3.4.10 Seek attorney fees not authorized by law.
3.4.11 Retain property without crediting the consumer’s obligation

after conducting & commercially reasonable repossession sale or failing to account
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0 the consumer and return any surplus owed after conducting & commercially
rezsonable repossession sale.

3.4.12 Otherwise dispose of collateral in 2 manner that is not
cammercially reasonable.

34,13 "Fail to provice a consumer & written notice of right to
redeem the collateral prior to disposing of the collateral pursuant 1o W. Va. Code §
46-2-508, - . ) . -

& 142-24-4 Remedies.

4.1 In the event of & violation of this Rule by person subject to its
provisions, the Attorney General may bring a civil action to restrain any such
violation, including an application for temporary relief pending final determination of
the proceedings, and for other appropriate relief, including restitution for affected
consumers and the costs and expenses incurred in the investigation and prosecution
of such action.

4.2 In addition to an application for injunctive remedies and other
appropriate relief, as aforesaid, the Attorney General may also bring a civil action for
the willful viclation of this Rule, and if the court finds that a person has engaged in
a course of willful and repeated violations of this Rule or any other applicable
provisions of the West Virginia Consumer Credit and Protection Act, W. Va. Code
48A-1-101 et _seq,, it may assess a civil penalty of no more than five thousand
dollars for each such violation. The Attorney General may also take such
administrative and othar action authorized by law and regulation.
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CONSUMER FROTECTION REGULATIONS HEARING

Hearing held beginning at 9:19 a.m., on
August 10, 1994, in Rocom 105 of the Charleston Civic

Center, Charleston, West Virginia.

APPEARANCES: ATTORNEY GENERAL DARRELL V. McGRAW, JR.
THOMAS W. RODD, Deputy Attorney General

ANDREW MAIER, Asst. Attornevy General
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MR. RODD: Good morning. We're

about to begin. For a few remarks, the Honorable
Darrell V. McGraw, Jr., the Attorney General,
DARRELL McGRAW: Good morning.

I'm glad you were able toc come. I'm glad that
we're going to be able to hear from vou with respect
to the regulations which have been prepared by the
task force that we designed to initiate the
premulgation of regulations which we are required
under the law to promulgate.

I must share with you a secret in my heart of
hearts. Indeed, I had a long conversation about
this very issue earlier today with relation to an
entirely different proposition than these
regulations.

In my heart of hearts I'm always concerned
about more regulations and more laws. For gquite a
long time, even perhaps 20 years, it has been that
the Attorney General's offlice is empowered to,
indirectly, to promulgate regulations in these
fields that we have chosen to address:; and it has
also been that others have probably shared the view
which I have, which 1s that, that it's possible for

regulations to just be piling on.
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I'm not here today to say that that is true

with respect to_any particular or specific
regulation that we are addressing here, but I do
want yvou to know that In my heart of hearts that I
approach these things as a matter of duty directed
by the law to, to proceed; and it is a duty with
which I had some philoscphical concern.

I was riding vesterday with a prominent person
familiar with the law who said that he had heard me
say many vears ago that there are already guite
enough laws to address probably anything that we
want to talk about, and this was a long time ago.
and in my Jjudgment, things haven't changed gquite a
lot since that day to this, except that there have
been more, alwavs more.

Sc, we're here to addresas this, but we want to
dc this in a, in a way that responds to the needs of
the community in a way that strives to bring
fairness to all parties concerned in transactions
which these rules address, recognizing all the
while, recognizing all the while, that we live in a
society which requlires to some degree the exercise
of individual responsibility by all people who

chococse to participate In whatever function it is

ACCURATE REPORTING SERVICE., INC.




io

11

12

i3

14

is

16

17

18

g

20

21

22

23

24

that the society allows sngagement in.

And so, I want to express fto you my particular
heart-felt appreciation that you've come here to
share vour views o©f these thinhgs, recognizing all
the while that this 1s a part of the process which
will culminate in legislative approval of these

regulations finally.

And so, again, thank vyou for c¢coming; and I am
dependling upon vou to express your view with respect
to these regulations as we go forward in an effort
to promulgate fair and proper regulations.

Thank you very much.

MR. RODD: Thank vou, Judge
McGraw.,

I'm Tom Rodd, the Director of the Consumer
Protection & Antitrust Division of the Attorney
General's office, and this is the public hearing
that was announhced in the State Reglster with
respect to the draft regulations filed with the
Secretary of State's office by the Division pursuant
to West Virginia law.

I have the sign-up sheets for the public
hearing; and the first two sign-up sheets -- which

seem to be the completed ocnes -- and I see that we

ACCURATE REPQRTING SERVICE, INC,
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have about 3¢ peaple who have indicated a desire to
speak.

As I said earlier, at the end of the speaking
of those folks who have signed up we may have time
to have other pecple speak, but that's not a
certainty. So, if -- it's in the interest of anvone
who thinks that they might want to speak today to go
ahead and sign up on the sign-~-up sheet to be
guaranteed time.

I'm golng to Just take a second and consult
with my colleague, Andrew Maler, also from the
offlice here, on the guestion of time; and I'1ll be
tight back to make a few remarks about the time, and
then we'll begin with the first speaker.

(Short recess.)

MR. RODPD: We have concluded that
at an appropriate time limit, which, quite frankly,
we Will be somewhat flexible in administering, is
five minutes for peoples'! comments:; and, of course,
we can accept written comments as well, If people
begin to go significantly over five minutes, we'll
indicate toc them that they are at that point. If
they really want to deliver a 15- o¢or 20-minute

speech, we may have to ask them to give their first
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five minutes and then fall back to the end of the
line and address whoever remains here at the end of
the procedure.,

Mr. Maler is going to keep a watch on the time,
and he'll —-——- I think he'll show people -~ he'll show
folks when they have got a minute remaining of those
five minutes: but as I say, we'll be flexible, This
is not a formal Jjudicial process or anvything like
that.

Do I have any gquestions before we actually

begin to hear from the witnesses?

LEFF MOORE: We have a process
gquestion. Your notice of public hearing indicated
that you were not taking written comments, and you
limited the noctice in the federal -- the State
Register to oral comments only. Was that an error
or am I to understand that vou've changed the
procedure?

MR. RODD: Well, I have stated
that we will take written comments today. Sc, I
would --

LEFF MOORE: {Interposing) Is that

cnly todav?

MR, RODD: The comment period will
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10

11

iz

13

14

i5

ise

i7

18

19

20

21

22

23

24

end today.

LEFF MOQORE: Well, vour notice to
the public indicated that cral woculd only be
accepted. S0, many ¢f us did not prepare written
comments, in view of vour notice tce the public.

MR. RODD: I'm socrry, ny
impression was that the notice to the public -- and
I haven't got that in front ¢f me —-- indicated that
there was a 30-day comment pericd following the
promulgaticn of the regulations, and in fact we have
een receziving written commenits during the 30-day
standard comment period; that this hearing comes at
the end of that comment pericd.

LEFF MOOQORE: I would urge vou to
read the notice as it appeared in the State Register
and on the front of the rules; and if I am wrocng 1in
that, in that note, in my interpretation of thse
notice, then 1'1] stand c¢corrected. It's my -~ the
way I read the notice is that there was a public
hearing scheduled for today with oral comments only,
and that the box that indicated written comments was
not checked on that -- the front cf this rule. But
in view of that, I would request that you would

extend for at least 24 hours the opportunity to
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submit written comments --

MR. RODD: {Interposing) T will.

LEFF MOORE: {(Continuing) -- after
today's date.

MR. RODD: I will,

LEFF MOORE: Thank vou.

MR. RODD: Your name, sir?

LEFF MOORE: My name 1is Leff
Mocore.

MR. RODD: And is your address con
the sign-up sheet, Mr. Moore?

LEFF MQOQORE: Yes.

MR. RODD: Thank you for calling
that to my attention, Mr. Mcoore; and I apologize for
any inconvenience that that may have caused to
anvyone else here.

TOM WINNER: Tom, Jjust procedure.
Are vyou goling to take these series-by-series-by-
series cr Jjust lumping evervthing together or --

MR. RODD: {Interposing) No, I
was goling to go In the order of the, of the sign-up
sheets. -

Other guestions?

Qkay, we'll begin with Richard Gallagher from

ACCURATE REPORTING SERVICE, INC.
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Clarksburyg, West Virginia.

RICHARD GALLAGHER: First, let me
thank Judge McGraw for the opportunity to address
these regulationS as they have been proposed.

My name is Richard Gallagher. I'm here on
behalf of the West Virginia Automobile & Truck
Pealers Asscociation. I'11 try to be as brief as
possible.

First, I'd like to address the Series 27
regulations regarding motor vehicle repairs.

The 3.1 regulation limits the -- or reqguires
only a $50 anticipated repair before a written
repair order is reguired. In today's market $50
doesn't go very far, as I think we're all aware. We
would request that this be increased to at least
$200.

In that section also there is consent reguired
to be given by the consumer. We believe that in
this provision, as well in a number of other
provisions, the consent language should be changed
to permit consent from the consumer or any adult
member of the consumer's immediate household,
because many times vou'll have a situaticn where the

consumer, if it's a husband at work, is unable to be
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reached; and the spouse can call in and say, "We
need this done" or "Yes, vou have our approval to do
that." Under these regulations that would not be
feasible or appropriate,

& number of places through the regulations —-
for instance, in Section 4.2.1, it requires
conspicuous notice of language, That'!s a term which
is subject to different interpretations, a
subjective term. We would reguest that any notice
requirements clearly state the language that's
required, as well as have it stated In the size
print that's reguired. That would eliminate the
subjective terms, because our concern is that the
more subjectivity that's Involved iIn it, the more
difficult to comply with it, and the more it breeds
litigation.

The same type of language iz used in Section
4.3.1, which we contend should be, should be
replaced.

In regard to 4.3.1, there is an alternative
form there that provides three alternatives. That's
somethlng that's new. We don't think that's
anvything that's required under the authority of

46A-6-101, but we could contend that alternative
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three should be amended so that it reads, "I do not
want an estimate, dash, Just fix my car," so that
pecple can understand what the point of that is.

Under the waiver language under Section 4.4.1,
1t permits a written revocation as long as the
person has four oY more cars. Again, under 48A-6-01
{sic) we belief that that limitation 1s unnecessary
and should not be there.

In regard to the charges provislons under
Secticon 4.5, the provision should be amended to
recognize that estimates for repairs at times can't
be made in advance, because some problemns with
engines, for instance, you have to tear the engine
down to see what the problem is before you can
prepare a meaningful estimate. S0, that language
should be addressed to, to take care of that
problem,.

Under the "Authorization to Proceed," the
primary concern is -- or cne of the primary concerns
is the fact that only the consumer can give that
authorizatiocon. That language should permit any
adult member of the consumer's immediate household
to provide authorization.

In regard to Section 6.1, the "Return of
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Parts," that creates a number of problems. We
believe that the provision should be amended teo
reguire the consumer to reguest the parts, iIf they
would like that; or at least reguest an opportunity
to inspect the paris. The language as it's
currently drafted creates environmental problems,
because some problems -- some parts that are removed
from vehicles could create environmental hazards;
and what that provides —-- what that regulation
regquires, that these parts be provided to the
consumer. So, if that were to take place, the
consumer could be held responsible under a different
ascenaric of facts. But the regulation needs to be
amended to address those problems.

In regard to invoicing, Section 7.1.1 through
7.1.5, to the extent the provision reguires labor to
be itemized under warranty work, this regquest should
be eliminated because it serves no useful purpose.
This is, again, in regard to warranty work.

"Prohibited Practices,"” there's a typographical
error in 8.1 where it requires misrepresentation,
which of course is a, is a mistake; and that just
needs to be corrected.

8§.1.5, the language is vague, needs to be
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addressed.

One of the problems through both this and the
section on sales 1is that there is -- there are
varying standards reguired. A "good faith basis" is
the standard that's regquired in several cof these
regulations. We believe the regulations should be
consistent in the standard of conduct that's
required, That "good faith basis" reguirement
should be inserted throughout the regulations, and I
don't have time to identify each and every
regulation where it's referenced, but that needs to
be addressed as well.

With regard to Series 28, "Mctor Vehicle
Sales," there in 2.6 reference 1is made to tThe
vehicle in normal usage and for a reascnable time.
Again, those are subjective terms which result in
varying interpretations of what is normal, what is
reasonable, That would breed litigation. We
contend that 1t would be much better and much fairer
for all concerned 1f there are specific limitations.
If they are to be imposed, they should be set forth
specifically so there can be no subject to
interpretation which would only breed litigation.

As you go through that section, again words
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such as "consplicuously” ~- again, that's a
subjective term. If that's to be reguired, then the
language, we contend, should be stated, and it
should be reguired to a certain degree of —-- that --
the size of the print so, again, there is no
interpretation involved, and it's easier for all to,

to understand what the point is.

Section 5.2.8 relates to a document- -- to {he
extent that relates to documentary fee, forbidding

that being charged, the statute 1is on polnt that it

.l permits that. S0, we contend to the extent it

contradicts the —-- this regulation contradicts the
statute, that should be addressed and changed.

In regard to a.number of regulations which,
which reguire the dealer to control the actions of
the manufacturer to be responsible for problems with
the manufacturer delivering vehlicles, we contend
that that's unfair to the dealer, because the dealer
has no auvtheority to¢ control the manufacturer. 30,
that language should be amended.

Sections 5.9/5.10 include and involve vague
terms that again are subject to various
interpretations and will breed litigation. That

should be, that should be addressed so that it can
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be specifically understood what's required by these
regulations.

In regard to "Advertising And Sales
Presentation Reguirements," there are provisions
there again which are vague. 6.23.3 should be
eliminated. 6.3.2 forbids a consumer's guestion to
be answered if in fact the answer could reflect
negatively on the wvehicle, 8¢, that should be
changed. That would prevent a customer's questions
from being answered If it in any way would reflect
negatively on a vehicle.

Section 6.5 should be eliminated.

I'm almost finished. I just ask vyou to bear

with me,.

MR. RODD: Please take yvour time,
Yeu're doing -- take vyour time.

RICHARD GALLAGHER: Okavy. Thank
you.

MR. RODD: Complete vcour report.

RICHARD GALLAGHER: The Section
6.1.3, the language is too vague. It should be
eliminated. 6.1.24, the language shoculd be
eliminated in its entirety. It requires

substantially new record-keeping purposes which have
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not been reguired in the past. There are a number
of regulations, jumping back to the repairs portion,
which reguire new language should be attached or
inserted on certain repalir orders. That would
involve, in essence, throwing away substantial
amounts of forms that could be used. That would
cost the dealers a substantial amount of money,
depending on the circumstance.

We contend that there should be a phase-in
pericd for that scort of thing so that within a
24-month periocd those old forms could be used up;
that until those forms are used up, the -- during
this phase-in period, the reguired language could
just be stapled onto the repair orders in order to
permit the consumer to be advised of Tthe new
regulation.

Series 24, the "Repossession" statute, others
wlll address that. One section in particular is
troubling. It's 3.2.7 which forbids a wvehicle to be
repossesed if 1t would result in an undue hardship.
Again, that's a subjective term, subjective phrase,.
That will result in, I would anticipate, a great
deal of litigation, because there's no specific

guidelines set, and the subjectivity of that will
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invite litigation, We contend that that's not the
purpose of these regulations, and thait can be
aveided,

There are a number of comments. We also intend

to file some written follow-up comments because our
time has been limited here, as by necessity, because
af the number of folks here, but we do appreciate
the opportunity to address vyou. Thank you.

MR. RODD: Thank vyou,

Mr. Gallagher.
The second speaker is Bill Minsker fronm
Buckhannon.

MR. MINSKER: Because Rick pretty
much covered everything that we had, I'm going to
waive my time, Mr. Speaker.

MR. RODD: Thank you very much,
Mr. Minsker.

The third person signed up 1is Jack Albert of
Belle.

JACK ALBERT: I also thank you for
the cpportunity to speak regarding these proposed
regulations.

My name is Jack Albert, but I'm here to speak

as a volunteer on behalf of the West Virginia State
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Legislative Committee of the American Assocciation of
Retired FPersons,

I wish to speak in favor of the proposed new
Consumer Protection regulations, Legislative Rules
Series 23 through 30, Titlie 142, My statement is
regarding the general intent, not any specific item
in the regulations.

The AARP has cver 282,470 members in the state
of West Virginia.

DARRELL McGRAW: How many?

JACK ALBERT: 226 ,470. Almost 50O
percent of the people over 50 years of age in West
Virginia belong to AARP. Consumer Protection
regulations are especially important to the aging
population of West Virginia. According to the
U. 8. Census Bureau, West Virginia ranks third in
the nation with a population between the ages of 65
and 74,

The state ranlks tenth with the population of 75
and over. This 75-and-over age group makes up 6 1/2
percent of the total population of West Virginia.
So, we're talking about over a 117,230 people who
are primary targets of those who are involved in

unfair and deceptive practices,
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The position of the AARP regarding unfair or
deceptive acts or practices statutes is that they
are among the most effective tools to fight consumer
fraud and abuse at the state level. These statutes
provide effective remedies for consumers, encourage
merchants to resolve disputes fairly, and they -- it
deters misconduct.

The AARP believes that states should enact
statutes that, one, prohibit unfair and deceptive
practices in trade and commerce ahd, two, give the
state enforcement and regulatory authority,

Therefore, we urge that the West Virginia State
Leglisiature to approve these legislative rules,
Title 142, Series 23 through 30 inclusive, as
outline by the cffice of Attorney General of West
Virginia.

Thank you very much,

MR. RODD: Thank you, Mr. Albert.
The next person signed up is Bill Gossett from
Wheeling.
BILL GOSSETT: Good morning.
My position is Housing Rescurces Coordinator
for Florence Crittenton Home & Services which is

based in Wheelling, but we do provide a variety of
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soclal services to low-income women and their
families throughout West Virginia. We have over
1,000 families throughout the state in our current

case load.

I'm here today to speak in support of the
Series 26 regulations governing practices in
tenant-landlord transactions.

Substandard housing conditions are a major

|concern that we face every day with our clientele.

It is a major problen. Public housing is often

junavailable or there’s a long wait to get into

public housing. So, many of our clients are left to
rent on the private market, often finding units that
are barely affordable, vet often substandard,

We feel that consumer law protection is right
on target in terms of the tenant-landlord
relationship, because what is a landlord but a
provider of a good or, iIf yvou will, a service in the
public marketplace. And I think it's well
established under consumer law that a provider of a
good o) service should not provide a good or service
which is hazardous to health or safety.

There are a couple of inadeguacies in the

current law concerning consumer protections, and 1t
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comes under the ¢general heading of "Code
Enforcement." Code enforcment is either unavailable
in rural areas or small towns; and even in the
larger towns the major problems with code
enforcement and making landlords live up to building
code standards, fire code standards, health code
standards, it's reactive in nature, and many tUimes
it's a lengthy and complicated process that our
clientele, because of thelir limited education, Jjust
their unfamiliarity with how the system works, are
unable to negotiate. It's difficult even with the
assistance of our case managers who cften do try to
intervene on their behalf.

Another problem of a reactive nature of code
enforcement is in the time delays that are inveolved
often our clients incur a fairly large financial
burden in situations, such as poor building
construction where heating bills are very high or a
problem with plumbing where water bills are run up,
where the bills are in the names of the clients.

So, even 1f they are doing what they're supposed to
do in terms of tryving to rectify the situation under
building code enforcement, they're still running up

those water bills, still running up those heating
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bills. and often what results, guite frankly, is
they choose to pay the utility bill sc that their
utility service is not cut off, they don't find that
they have the money to pay the rent, so they're
subject to what is a very fast eviction process in
West Virginia.

In closing I'4d just like to say I myself am a
landlord, so I can speak from that, that
perspective. I own four units and three different
properties in the Wheeling area. and as I look
through the proposed regulations, I did have to
smile and ask myself am I in compliance with all of
these provisions of the proposed regulations in
terms of the complying with the building code and
all its details and also in terms of what can be
done with deposits, security deposits, and things
like that. And I had to admit that I wasn't in
compliance with the proposed letter of the Code, but
I don't think it's unduly burdensome to bring ny
properties and my practices into compliance, and I
would suggest that this is a fundamental consumer
protection law and not overly burdensome to
landlords who, you know, are doing this as a

business as a seriocus investment in the public
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marketplace.

In cohclusiocon, I'd Just like to say that I
think that these proposed regulations are fair and
reascohnable; and based aon our exXxperience and the
experience that, you know, we've garnered through
dealing with over a thousand families throughout the
state, that thev're, they're timely needed and
overdue. Thank yvou wvery much.

MR. ROCDD: Thank vou, Mr. Gossett,

The next person signed up is James Rice from
New Martinsville.

JAMES RICE: Hello. I also thank
vyou for the opportunity to speak todav. I'm Jim
Rice from AAA Mobile Homes in New Martinsville,. our
business 1is -- consists of both sales of
manufactured homes and the rental of 3566 lots.

I have several concerns with the proposed rules
on Series 23, I'1ll limit it to one, because of your

statements earlier.

MR. ROCDD: Let me encourage vou to
identify all areas that vou have some concerns, even
though vou may limit how much vou discuss.

JAMES RICE: One section I'm

wanting to mostly state involves 3.1 and 5.2. This
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is regulating the restriction of the vendor when
renting the lot -—- when renting the space to a
manufactured home.

Many hours of hard work and Iinvestment went
into the business, went intce the preparation of the
sites that we rent. We feel that, vou know, that it
is our property and that we should have the
opportunity to limit the sales going into it.

The same way with many of the items in this
proposal, we feel that the tenants are being given
more contrel over the parks than we are. Thank
you.

MR. RODD: Thank vou wvery much,
Mr. Rice.

The next speaker signed up is Alvin McCorkle
from Charleston.

Alvin McCorkle from Charleston.

ALVIN McCOREKLE: I just thought we
were signing up as we came 1in.

MR. RODD: That's fine. Excuse
me.

et me correct what may be a misapprehension,
perhaps because the information was not clearly put

on the sign-up sheet. If there are folks who have
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signed up but don't intend to make a presentation at
this time c¢r make comments, I'll, unless the peocple
find it embarrassing, go ahead and read their name,
because there may have been some confusion in that
regard, and then they c¢an indicate that they don't
intend to make a presentation or,. if yvou'd like, vou
can step forward and speak to Mr. Maier, and he'll
write down your name, and he'll make sure that I
don't call on you. _

Thanlk you..

The next name that I _have on the sign-up sheet
is A, D. McCorkle, IV.

ALVIN McCORERLE: Good morning. My
name is Alvin McCorkle. I'm president of Quality
Froperties, a property management. We manage almost
a hundred units in the vallevy.

My concerns are mainly the landlord-tenant
transactions,. The -- - the first thing I would like
tc address is Section 5.2.3 under 142-26-5, the
security deposits, requiring landlords to keep these
in a separate interest-bearing account.

And mvy understanding -— and I'm not a lawyer,
thank God -- is that by definition of what yvou-all

define here as a trust account and that alsc by law
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a trust account cannot be interest-bearing, which
would seem to be contradictive. (sic)

The -- the next, 5.2.4, "the eviction or
exclusion of a tenant from the premises, cother than
by judicial eviction procedures,” I'm assuming
vyou-all -~ you people mean geoling into court,
magistrate or otherwise.

I'm totally opposed to that. I think there's a
lot of legal evictions that take place that do not
involve magistrate court or higher.

The -- under 142-26-6, 6.3, agaln this is --
addresses what I was talking about before concerning
paving interest on securlty deposiis, I think it's
a highly unusual practice to publicize your account
number and bank that you, that you deal with.

Under that same heading, 6.4, only allowing 20
dayvs to return a security deposit when it's a one
full month -- cne full rental period for an eviction
process, but you're —-- in 20 days., 1f there's .
repairs needed to be done to the apartment -- and a
lot of times vou cannot come up with a decent,
reasonable price within 20 days as to how much those
repalrs are going to cost. If there's a sanitary

lien involved, you canncot get the proper account

ACCURATE REPORTING SERVICE, INC.




10

11

12

i3

14

15

i6

17

i8

19

20

21

22

23

24

27

status from the Sanitary Department in 20 days from
the time of, like, from the time that the apartment
was vacated,. -
6.5, same, same CoOnNncCerns.

MR. RODD;: Mr. McCorkle.

ALVIN McCOREKLE: Yes.

MR. RODD: May I ask, do you have
a time that you would care to specify as to what you
consider to be more appropriate for the return of
security deposits? I mean, yvou don't have to conme
up with something, but I jJust wondered.

ALVIN McCOREKLE: I would say 60

days.

MR. RODD: Thank vou.

ALVIN McCORELE: Under
142-26-7, "Evictions and Termination of Tenancy,"
guite frankly 7.2, "Commence summary process for

possession of a dwelling unit before time period
desighated in a 20-day notice," I'm not real sure
what vou mean. I mean, does that mean that they
have to wviolate the lease far 30 days before vyou're
allowed to do anything? In which case, I would like
the same cohsideration as a landlord: that 1if a

tenant deems an apartment uninhabitable, then I have

ACCURATE REPORTING SERVICE, INC.




10

i1

iz

13

14

15

16

17

18

19

20

21

22

23

24

28

30 days before he can declare it such, which I think
either wavy is probably a little ridiculocus.,

Again 7.3, the judicial eviction process.

7.4, "Provide for an acceleration of rent
payments in the event the tenant defaults,” I'd like
a little more explanation on that. Again, what
would be provided to -- once you provided this, this
payment schedule, what would enforce it?

And, in closing, the title of this is "Landlord
Tenant Transactions," but every, every heading
starts with "it will be an unfair or deceptive act
or practice for a landlord to." I see nothing in
here as to what the tenant agrees to when he signs
that lease and what is unfair and deceptive for the
tenant to do.

Mr, Rodd, I consider myself a consumer; I
consider myself, 1f needed, would be protected by
your division, My idea of a tenant-landlord
asscoclation is contractual. I am not selling
anything. I'm entering into a contract with a
tenant. And I think both sides ¢of that contract
ocught to be defined in your legislative rule. Thank

you.

MR. RODD; Thank you very much,
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Mr. McCorkle.

The next person signed up, if I read this
right, is Pat Hose.

PAT HOSE: Thank vou, gentlemen.
My name is Pat Hose, and I am what I consider a
small landlord. I just have a few properties.

I especially want to -- I don't want to talk
about the ones that Mr. McCorkle just spoke about,
but I do have concerns of those same numbers, but
especially I want to talk about 142-26-7 on
the "Evictions and Termination of Tenancy."

I'm concerned about this 30~day notice. If you
have a tenant that has not palid the rent and vyou
have to give a 30-day notice before you can start
proceedings, that means when you come into court it
will be 10 davs before they have to appear in court,
and it will be at least another 10 days before they
have to move out. So, yvyou're already into a two
months' loss of rent.

I just went through an experience which, to me,
was a nightmare. The girl guit her Jjob and did
not -— was hot paving her rent,. I tried to get her
out, It took four months to get her out, and in the

meantime she's brought in a cat with kittens that
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are using the carpets for a bathroom, all of which

all had -- and I had just carpeted before she moved
in. So, her place was -- you could hardly stand to
get in it, let alone shew 1t to anyone. We had to
redo the carpets; we had to seal the floors. In the

meantime her rent, which was 350 for a one-bedroom
apartment -- it included all her utilities, which I
paid for that the whole time,

I think there should be some way that if we do
happen to have an apartment where we're paying the
utilities, that we don't have to keep that up if we
can't get someone out. If she were payving her ocwn
gas and electric, it would have been terminated
within a month; but because I was doing it, I had
to, I had to keep on paving that.

I think maybe a more fair way would be if
there -- if they haven't paid their rent in ten days
and they tell you they're not going to pay it, you
could give them their notice, but you should be able
to go to court and start it s¢ that at least by the
eand of the 30 days you could have them out.

I'm not sure what vou mean on this 7.4 either
about an acceleration of rent paynments, I do think

that we should be able to have something in the
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contract; that if they haven't paid the rent in
three to five davs, that there is a late payment
charge,

Some of our tenants can be very geocod, and I
don't think there's any problemnm. I often give rent
refunds when someone moves. They don't have to wait
anytime if they've paid their rent on time and taken
good care of the apartment. But I think there
should be exceptions when they haven't paid the rent
on time and when they haven't taken good care of
it. Thank vou.

MR. RODD: Thank vou very much,
Ms. Hose.

The next signer is Melody Douglas.

MELODY DOUGLAS: I don't have
anvthing.

MR. RODD: Thank vou. Excuse me.

MELODY DOUGLAS: That's fine.

MR. RODD: The nexft signer is Guy
Ponter (sic)?

GUY PORTER: Porter.

MR. RODD: Porter, Jr. Excuse me.

GUY PORTER: My name is Guy C.

Porter, Jr. I'm from Charleston, I'm a Certified
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Property Manager. We manage around 120 units for
various customers, clients, owhers, And I am
opposed to the tenor of yvour regulations where you
are only restricting the landlord more and there is
ho mention of tenant obligation. I certainly think
in a general way that our present statutes are
adegquate to protect just about every situation.

Let me speak specifically to the item of
gsecurity deposits. The purpose of a security
deposit, as far as I'm concerned, is to make sure
that the tenant pays his last sanitary bill and also
pays for any damages that might have occurred. Now,
the Sanitary Department in Charleston charges the
owner of the property, if the tenant does not pay
the sanitary bill. And in order to get a final bill
from the Sanitary Board, it usually takes three to
four weesks, That bill is then sent to the address,
forwarded onto the tenant in whatever state he might
be living in now: and by the time that he has 35
reasconable time to pay it, at least six weeks have
expired on the sanitary bill alone,

MR. RODD: May I interrupt vou and
ask a gquestion?

GUY PORTER: Yes, sir.
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MR. RODD: Can you give some
indication of the typical amount of the sanitary
bills that you are referring to, the range?

GUY PORTER: The range will be
anywhere from, oh, $8 to $25.

MR. RODD: And that would be a
monthly bill?

GUY PORTER: Yes, sir. And they
may be behind --

MR. RODD: (Interposing) That's
right. I was going --

GUY PORTER: (Interposing) They
may be behind with the Sanitary Board, sc it could
be several hundreds of dollar.

MR. RODD: But typically the range
for one month's sanitary bill is $8 to $257

GUY PORTER: Yes.

MR. RODD: Thank you.

GUY PORTER: Now, I would
certainly suggest that instead of 20 days, vyou have
60 days in there,. This seems to be a normal
procedure in most leases at this point in time.

The octher problem I see is the business of

interest on security deposits. We fturn security
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deposits directly over to the owner and along with
their rental income, net rental incone. This would
be a tremendous bookkeeping arrangement, and I
guestion whether or not we can get any of the banks
to pay interest on this type of a deposit.

I'm also concerned about the eviction procedure
that you have provided, and I'm also concerned about
the fact that no provision is made in your
regulation for the disposal of perscnal property
that has been abandoned by the tenant and left in
the unit, and the tenant is -- you're unable to find
the tenant. What do yvou do with the abandoned
property? There 1s no provision in your regulation
for that.

So, I think we need to be fair on both sides of
the coin. This is a contract between a landlord and
a tenant. We're not a store. We're creating a
contractual situation, and both parties should be
egqual. Thank you very much.

MR. RODD: Thank you, Mr. Porter.

The next hame I have signed up is Neal Walters.

Neal Walters from Eleancr?

We'll pass on to the next person. If someone

sees Neal Walters, you might tell him that I called
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his name.

Kathryn Maddcex from Charleston.

KATHRYN MADDOX: Thank you very
much feor this opportunity. I'm KEathrvyn Maddo# from
Charleston. I'm president of the West Virginia
Landlords Asscociation, which iIs composed of
approximately 125 members. Many of our members aown
a hundred pieces of propertiy, rental properties or
rental units. We are all dedicated to fair and safe
housing. We have a variety of rental types, some
for low—-income and some focr the -- more expensive
housing units.

We are concerned about several of these ltems
as an organization. First, 2.5 under 142-26-3, the
conditions and maintenance of the dwelling unit,. It
says "Failure within a reascnable time after
receiving notice from a tenant to make repairs.®
Many times the tenant may ncotify a landlord that
there are damages to the unit which were caused by
the tenant themselves, And if you rent to
low-income -- families of low income, then the
landlord is responsible for repairing those damages,
because the unit could be declared unfit for

habitation.
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We feel that there should be something stated
abcut what caused those damages. Now, if they were
existing, that's one thing. But if the tenant
caused the damages or 1f they had a breaking and
entering, which many times turns out to be the
boyfriend of the girl 1living in the unit whe hreaks
and enters, then should the landlord be responsible
for repairing door locks and doors that have been
kicked open?

3.7, in that "fail to reimburse the tenant
within a reascnable time for service or supplies.,”
our policy is pretty much that we don't reguire the
tenants t¢ do any repalrs or maintenance, and we
have -~- our experience is that we run intoc more
trouble if we do that, because sometimes they'll
paint woodwork that is natural woocdwork. They might
paint 1t black. YT just had that last week fto
happen. So, 1f there is any kind of an agreement
for painting or anything else, it should be in
writing. This says it should be reimbursed by the
tenant after any representation from the
reimbursement (sicj.

So, if any kind of an agreement like that 1is

made, it should definitely be in writing.
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Under the next section of rental agreements,
5.2.3, about the interest-bearing account for the
deposlits, we feel very strongly that this should neot
be. ITf you have a hundred rental units and vou have
deposits from a hundred tenants, think of the
bocokkeeping that is geoling to take. Plus, if you'd
have to have a separate account for each one of
those, I don't think vou would find a bank anvywhere
that would let you set up a hundred different
accounts.

And we certainly don't think that the account
number should be given ocut. Keeping a separate
account for deposits is understandable, but not
interest-bearing, because the banks don't deo it that
way: and it would be a horrendous thing if yvou had
Yo give -- pay this out at the end of every vear, 1if .
vyou have tenants staving. It would just take too
much time, and you'd lose tco much money.

The next item, 6.4, the 20 days for termi-,
termination ¢f the cccupancy, as stated by several
other members we feel it should be 60 davys, because
that —-- many times vour repairs are much more
extensive, and you can't get it done within a 20-day

period of time. S0, a 60-day refund of the tenant's

ACCURATE REPORTING SERVICE, INC.




10

11

12

13

14

15

186

17

18

18

20

21

22

23

24

38

deposit, we feel, would be much more reasonable,
No. 6.6 -—--

DARRELL McGRAW: (Interposing)
When vou say "reasonable," does that -- can I
translate that to be an acceptable 60 days?

EATHRYN MADDOX: Yes.

DARRELIL McGRAW: All right,

MR. RGCDD: I'm sorry, the number
vyou had Just stated?

| EATHRYN MADDOW: 80 days instead

cf 20 davys.

MR. RODD: I'm sorry. You were

moving on.

KATHRYN MADDOCGX: The next one is

6.6
MR. RODD: Your number is.
KATHRYN MADDOX: 6.6. The normal
wear and tear, it says, for the tenant -- normal

wear and tear is not to be included when you give
the reimbursement —- their deposit. Many times this
reguires us videotaping or taking pictures when the
tenant moves in and also taking pictures when the
tenant moves out, because there could be a

difference of opinion aon this. We have checklists
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that thevy can itemize. We itemize things. Like, 1if

new carpet is put in, then when the tenant moves

|lout, if the carpet is very badly damaged, that's

really not normal wear and tear at the end of one
year. So, it needs to have a definition of what is
normal wear and ftear.

The next one under "Eviction and Termination,™
again we feel that the 30-day process for giving a
written notice -- 1f the tenant has not paild their
rent, you can now go to magistrate court within ten
days and file, if they have not paid their rent; and
we feel that that should still remain, that the
landlord should be able to go after a period of ten
days. Because it's goling to take more than 30 days
to -- in order to get a process and in order to
sometimes even get an appointment, because the
tenant can postpone the hearing. If the magistrate
sets up the hearing date ten working days -- now, if
vyou have a holiday, that's excluded. Weekends are
excluded. So, that's ten working days which
sometimes can amount te 20 days before vou can get a
hearing. Then the tenant can postpone that --
sumetimes one, two times. You can already be into

60 days before you can even get a hearing, a legal
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hearing on an eviction nectice, S0, we feel that the
30-day notice is too long a time if they fail to pay
their rent,

Again, as we get into utilities, this kind of
ties 1In together, but some of the tenants and
elderly people can receive assistance when they
aren't able tc pay utilities; and sometimes if they
aren't able to pay their rent, they can get an
assistance for, like, for one month's rent, But
many times this extends the period of time alsoc for
an exXtra 60 days before vou cah have court
proceedings, because vou have to sign a paper after
they get a little slip that says they ~- that the
landiord will refuse to evict them for ancther 30
days 1f they get assistance. And so, sometimes that
can drag out to be three months.

Under utilities --

ME. RODD: {Interposing) Do you
have a number that you're referring to?

EATHRYN MADDOZX: Faor the
eviction?

MR. RODD: For what you're about
to speak about,

KATHRYN MABDOX: Okay, we feel

ACCURATE REPORTING SERVICE, INC,.
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that after ten days, that they have -—--

MR. RODD: (Interposing) No. I
meant the number of the regulation. I thought vou
were changing to another regulation.

EATHRYN MADDOX: All right. This
is 7.2, was the --

MR. RODD: {Interposing) Thank
you.

KATHRYN MADDOX: {Continuing) --
summary payment as to the 30-day notice. .

MR. RODD: And it's helpful for

the record —-

KATHRYN MADDORXR: (Interposing) 0Okay.

MR. RODD: {(Continuing) -- if vou
identify it by number, if you can, the --

KATHRYN MADDOX: {Interposing) All
right.

MR. RODD: {Continuing) --
regulation that yvou're commenting on, if it's easy.

KATHRYN MADDOX: And also 7.3
then, which says the judicial eviction procedure
only, a court procedure, Mr., McCorkle, I think, made
menticn also of this, that there ---that you should

not have to go to court each time you are gecling to
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evict a tenant, and this is what this regulation
states, 7.3.

Onder the next heading of "Utilities,"”
142-26-8, if the -- again, to refer, if the tenant
then -- if the landlord is paving utilities, we do
not feel that the landiord should continue to have
to pay utilities when a tenant has not paid thelr
rent. Again, 1f it is a hardship case, the tenant
can go to different agencies, several different
agencies and recelive asgistance In paving
utilities. But if the landlord is signed up to pay
the utilities, then the landlord, according to this,
would have to continue paving the utilities, even
when a tenant for three moniths or more hasn't paid
rent. S50, that can be very, very expensive, because
usually vou're going to have a big damage bill
besides that.

DARRELL McGRAW: I have a guestiocn
about that kind of & scenario. If, if you had a
circumstance where a tenant 4id not pay, for
example, gas In the wintertime --

KATHRYN MADDOX: {(Interposing)
Yes,

DARRELL McGRAW: {Continuing) --
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and the landlord were to not pay the gas, and the
gas would be turned off, how would you see who is
responsible for the ensulng damage tc the property
that might occur as a conseguence of freezing or
whatever, Who, who would you sue as responsible for
that?

RATHRYN MADDOX: Well, I think the
tenant would be responsible, but in 89 percent of
the cases the ftenant has no income whatscever when
this happens. I think there iz also a regulation
that states that the utility company is not allowed
to turn off a tenant's utility in the severe winter
months,

DARRELL McGRAW: I see.

KATHRYN MADDOX: However, if the
landlord is paving the utilities, there's no such
provision; the landlord has to continue pay it. Sa,
they're just going to be ocut the money. If the
utility would be shut off, the tenant would, more
than likely, not have the money toc pay for any of
the damages.

DARRELL McGRAW: I see. Thank
Yyou.

HXATHRYN MADDOX: So, we've all
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concluded that we shouldn't be paying utilitis. We
should have it signed so that the tenants are paying
the utilities,.

DARRELL McGRAW: Thank vyou.

KATHRYN MADDOX: That's the best
solution to that, we feel.

Again, we are very interested in maintaining
our property and keeping it up, and we want to work
cooperatively in every way, but we feel strongly
that there should be some provision in here for
tenant's responsibilities in a landlord-tenant
agreement. Thank vou.

MR. RODD: May I ask you one
guestion to clarify one of your remarks?

KATHRYN MADDOCX: Uh-huh.

MR. RODD: It's entirely poessible
that you may say, "I don't think I can comment on
that," and I cah accept that response as well, I
assure you. But on the guestion of security
deposits, and I address this because you said you
were president of the Landlords Association, so
presumably you're familiar with the position of sone
landlords, is there a suggestion that your

assocliation or you would make which would acconmplish
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the result that tenants would reflect ~- somehow
accomplish the benefit of having their money held
and set aside, losing value in the deposit form,
other than the idea of an interest-bearing account;
and secondly, isn't i1t true in your standing that
many states do reguire, and landlords live with your
requirement, of returning deposlits to tenants with
interest? Can vyou —-- do you have any comments on
that?

KATHRYN MADDOX: I k¥know that when

I talk to the bank for any business, that the bank

|lhad a regulation that they do not pay interest on a

business account. And sg¢, therefore, unless the
banks have changed that ruling, the banks will not
pay interest on a business account, We do have
separate accounts to keep the deposits in, but
they're noninterest-bearing accountis.

So, I think that's the sclution; that we would
make that a, just make that a provision that it
would be deposited in a noninterest-bearing account
and would be reimbursed to the tenant after the
damages have been deducted or any rent that had not

been paid.

MR. RODD: Doesn't it seem unfair
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that the person is losing the benefit of that money
over that periocod of time that it sits in that
account?

KATHRYN MADDOX: I can't speak for
evervone, but I think many times a deposit,
particularly when yvyou're dealing with low-income
families, might be $20 for the deposit. Now, would
you —-- iIf you had, agalin, a hundred accounts and
vyou'lre figuring out interest on $20 for a vear's
interest then -- vou know, think of the time that
that's taking.

I don't think that 1t usually matters. I
haven't had a single tenant toc ever complain about
the deposit losing -- that low amount of deposit
losing interest, Never had a complaint. I don't
know 1f anvone ¢lse ever has or not,

MR. RODD: Thank you very much,
Mrs. Maddox.

KATHRYN MADDOX: Thank vyou.

MR. RODD: The next person we have
signed up is Zol ---I apologize -- Maggied?

ZOL MAGGIED: Maggied.

MR. RODD: Maggied?

ZOL MAGGIED: Yes, sir.

ACCURATE REPORTING SERVICE, IRC.
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My name is Zol Maggied. I live in Charlestaon.
I'™m a landlord. I'm the immediate past-president of
the West Virginia Landleords Association, the same
assocliation that Katie Maddox is how president of.

Because of time interest and because quite a
few of our pecple have already spoken, I must say
that I would rather not comment on item for item but
mavbe make a few general comments,

In the matter of deposits, deposits are
designed not to keep extra money from the tenant but
designed to encourage the tenant to take care of the
property, and alsc to give proper notice of leaving,
and to follow certaln procedures in that regardg.
I've found that by having a substantial deposit, it
makes a tremendous difference in the conditicon that
the apartment is left in and kept in.

And as far as the interest-bearing aspect of .
it, I agree with EKatie Maddox. The bookkeeping
would be tremendous, and it would be a tremendous
problem to do this.

Utility costs, a comment was made alsoc by
another speaker. The utility cost probably should
be paid for by the tenant. In some of the oclder

buildings which provide very reasconable and good
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housing, it's virtually impossible to do that, and
that's the reason that utilities are always paid for
by landlords.,

The hue and c¢ry in Charleston, as I understand
in most of the country, has been for years that
there!s a necessity and a great desire by public
cfficials for reasocnable housing at reasocnable costs
for people who do not have high incomes, and that's
part of what we provide,. And I think 1It's time that
the legislators and the lawmakers stop tilting the
laws towards the tenant. I think ifit's time that the
landlords' rights are protected, also. And if you
have any doubts as to this, talk to anybody about
procedures for evicting tenants who do not pay, talk
about procedures for evicting tenants who dc not
obey the law, and then you will find that this thing
is way coff-balance.

I apologize for not staying with your numbers
here, but I feel very strongly in this regard.

MR. RODD: That's perfectly all
right,

ZOL MAGGIED: And I think it's
something that should be considered by the

lawmakers, by the legislature, by all people
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concerhned,

And if -- you nmust remember this, too: That
when we are burdened With extra costs, there's only
one way we can survive, and that's to pass it on.
We'lre just like the c¢locthing store whose suit cost

them a given number of dollars, and then it's raised

by the manufacturer 20 percent later. They pass it
cn to the customer. And that's the only way the
landlord survives, And I hope you will keep this in
mind. Thank vyou.

MR. RODD: Thank vou very much.

The next perscon signed is Roy Stricklen.

ROY STRICKLEN: Tom, my comments
will be made in writing.

MR. RODD: Thank vou,
Mr., Stricklen.

For anvbody who's just come in, at the
beginning of the hearing in response to an ingquiry I
indicated that we would keep the record open for 24
hours, and T will say until the cleose of business
tomorrow at the Attorney General's office, either at
the main capitol or preferably at 812 Quarrier
Street, for written submissions.

The next person signhed up is a Bryan EKeti from
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Ford Credit,

BRYAN KETT: Hello. I am Bryan
Rett. I am with Ford Credit, and I am here to
address the Series 24, "Legislative Rule Pertaining
To The Prevention Of Unfalir Or Deceptive™
practice -- "Deceptive Acts” and "Practices In
Security Interests and Repossession Practices."

As the largest automotive finance company in
the world, with over 77 billion dollars in
recelvables, Ford Motor Credit Company supports
efforts to promote fair and consistent treatment of
all customers.

To the extent the proposed rule promotes such
treatment, Ford Motor is supportive; however, we
mnust express our deep concern over and oppoesition to
provisions which would place unreasonable burdens
upon the automotive finance industry and ultimately
work against the best interest of the consumers of
West Virginia.

Although Ford Credit is -- let's see, although
it is Ford Credit's policy to accommodate our
customers to the greatest extent possible,
unfortunately repossessions 4o cccur. Proposed

Rules 3.2.7 and 3.4.3 are opposed by Ford Credit for
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the following reasons:
2.2.7 reguires the creditcor to possess
knowledge that is generally unavailable. The rule

provides that it shall be unfair and decepitive acts
or practice deliberately (sic) -—- to deliberately
seize property from a location that causes undue
hardship te the consumer,

Most vehicle repossessions cause some degree of
hardship, but how will a creditor ever know whether
a recovery place and time will constitute an undue
hardship? Ford Credit would make subject to the
burden -~ would be made subject toc the burden of
countless claims and litigation, alleging that Ford
Credit knows or should have known that the
repossession would cause an undue hardship. We
believe this rule is tantamount to the repeal of the
statutory right to repossess collateral, The cost
cf which would be borne to the West Virginia
congumers who pay is great.

Rule. 3.4.3 places burdens on creditors which
will increase the cost of and decrease the
availability of credit in West Virginia. The rule
regquires that a repossessed vehicle be sold at

retail or that the creditor -- or that the customer
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bhe given credit for retail market wvalue. This rule
appears to be based on two false premises,. First,
creditors will always be able to collect
deficiencies from defaulted customers and, hence,
have nc incentive to maximize the sale price of
repossessed vehicles. Second, a retall sale will
result In greater proceeds applies to the -- apply
to the account than a wholesale -- than a wholesale
sale.

Unfortunately, such premises are flawed for the
following reasons: One, the creditcor must get the
highest sale price reasonably (sic) for repossesed
vehlicles, The rule assumes the creditor can simply
force the defaulting customer intc paving the
difference between the cutstanding balance and the
proceeds of the sale. In fact, repossessions occur
precisely because the consumer is unwilling or
unable to pavy.

The creditocrs must, therefore, assume the
additional amounts will not be collected and seek to
ocbtain the highest sales price reascnable to, to
minimize the potential losses. For example, Ford
Credit experiences an average deficiency of aver 31

hundred dollars after the sale of a repossessed
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vehicle. Less than one-third of this deficiency is
recovered from post-repossession collection
activities, Once again, it is critical that we
maximize the sale price of a repossessed vehicle to
reduce our botitom-line losses.

Number two, wholesale automotive auctions open
to dealers obtain the highest prices at the least
cost. The automotive aucticns used by Ford Credit
in selling recovered vehicles are sophisticated,
state—-of-the—-art, multi-million-dollar facilities
complete with marketing departments, cleaning and
repair facilities. It is not uncommon to have cover
1500 dealers in attending and participating at these
auctions. Every aspect of the process is designed
and monitored by vehicle remarketing specialists to
guickly and efficiently cobtain the highest price for
those consumers' account,.

Three, forcing creditors to open retail outlets
and/or give retail prices will increase the cost
and/or reduce the availability of credit to
consumers in West Virginia. Proposed Rule 3.4.3
would increase the cost associated with
repossessions to creditors such as Ford Credit. In

response, creditors, in order to maintain acceptable
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profit margins, will either have to raise the cost
of credit to the customers or tighten credit
peolicies., Marginal and high-risk customers will be
rejected in an effort to reduce the number and cost
of repossessions.

Number four, the proposed rule is contrary to
current West Virginia law. The legislature has
established the standard for rules for repossessed
goods as commercially reasonable, West Virginia Code
46-9-504(2). The standard for this application to
wholesale automotive auctions has long been accepted
in jurisdicticons throughout the country.

Five, the federal government has concluded that
the wholesale auntomotive auctions are advantageous
to consumers. As a part of the investigation of
creditor practices which led to the adoption of the
credit practices rules, the FTC considered requiring
reposgsessed vehicles to be disposed at retail. The
FTC's conclusions match what common sense would
dictate: After deducting the reasconable expenses of
the retail sale, the dedbtor's account would noct be
credited the amount greater than the resulting (sic)
from the wholesale sale.

They further concluded that this provisicn
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would impose costs and wounld raise the cost and
reduce the avallability of credit In excess of
offsetting benefits., Its conclusion was based on
the examination of the incentive of creditors to
maximize the sale price and the fact that the
wholegale retail price difference is due primarily
tc the cost of running retall ocutlets.

We view this rule as nothing more than an
attempt to increase the creditor cost on defaulting
accouhts which will only hurt good-paying
cusfomers. Thank you.

MR. RODD: Thank you very much,
Mr. Kett.

I had ~-- I apologize for conversing a little
bit while yvou were talking there, but I had seen
some of vyour comments in writing, as well as I was
pretty famillar with then. 2o, I figured -- and I
appreciate that.

BRYAN KETT: I have a copy, if vou
would want che.

MR. RODD: Yes. If you, if vou
have —- well, we recelved -- already received vyour
comments in writing.

MR. KETT: Okay.
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MR. RODD: Just a second.

The next person signed up is Joe Doughton

from --
JOE DOUGHTON: {(Interposing)
Mr. Kett has explained our position. Thank you.
MR. RODD: Thank vyou,
Mr. Doughton.
The next person sighed up is Alonzo Johnson,
ALONZO JOHENSON: I am Alonzo
Johnson from Monongalia County. I have a small
mobile home park in that county. Several things
concern me in these regulations I'd like to talk to
vou about, and I thank you for allowing me to do
this.

When T started my park several years ago when I
was a much yvounger man, I would have probably lost
it if these rules had been In effect, because I was
able then to rent some of my lots to mobile home
salespeople, keeping them available for fthelir sales,
which allowed me to make my pavmenits much earlier
than I would have been able to otherwise.

Item No. 3.4 on Page 3 of the mobile home
regulations you have would eXclude the possibility

of doing this, Ttem 3.5 seems a little unfair to
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me, but I guess we are unfair in some things, that
vyou can't rent to the highest bidder for a lot that
excludes cone person offering more for a lot than
someone else if there's only one lot available,

Item No. 4.2 requiring a ovne-year lease unless
the tenant reguests In writing a shorter period of
time would exclude many of the practices I now use,
it appears to ne.

One is you could not prorate the first month's
rent, because you'd have to have a year's lease, the
payments being monthly, covering this statement in
the rule.

MR. RODD: I'm sorry, I'm not

following vou.

ALONZO JOHNSON: Okay. Item 4.2

says, one, that -- each rental agreement must be for
no less than one vyear. 8o, it's got to be a
cne-vear. 2o, 1t could be more than one year; it

could be one year and ten days or one yvear and 20
davys, the first one; and one vear after that. I
assume it says one-year lease and the payments be

moenthly.

If i1t's a one-year lease and the payments being

monthly, then I would not be able to get my rents
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all coming due the first of each month, which I do.
I prorate the second month of rental so all payments
will come due on the first of the month. This says
a2all payments would be monthly payments,

MR. RODD: So, it's not clear
that, that under the circumstahces you're

describing., partial payments could be made?

ALONZO JOHNSON: It's says they do
not. It says montly, egual monthly installments,
all rent must be in equal monthly installments.

MR. RODD: I understand. There's.
ne exception for the circumstance where you prorate.

ALONZO JOHNSON: Prorate or where
I want my -- all leases to expire on June 30th, if I
would want that to happen: and I could see where
people, because of adminlistrative costs, would want
them all tc come due at a particular time.

MR. RODD: Okavy. I understand
you. Thank vyou.

ALONZO JOHNSON: Okavy. I'm sorry
I wasn't clear.

MR. RODD: No, no. Flease
proceed, . -

ALONZO JOHNSON: Itenm 5.3.1%1,
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although I don't now have nonmetered utiliities, when
I started the park I did have nonmetered utilities;
and everyone paid the same amount of rent, and the
charge was included in the rent. I don't know
whether it was listed as separate or not. " But this
tends to say that yvyou have to charge everyone for
utilities according to how much they use. It
appears to me to say that.

Since you are not metering -- when you -- small
parks are not metered, vou Just pay your water. Get
one water meter, and everyone has paid for the water
in their rent. This would exclude that practice.

It appears to.

I have trouble reading these things sometimes.

Item 6.2 excludes rule changes during the terms
cf the rental agreement. Item 6.2 with Item 9.1, I
read 9.1 to give a perpetual lease to anyohe that

does not break a rule in the park, the mobile home

community, whatever we call it here, It appears to
include those forever. I'll get back to Item 9.1
again when I get over to that. If Item 9.1 was

changed, that would take care of mny problems with

65.2.

And I would like to see Item 5, the che I just
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talked about a moment ago, to allow monthly leases
instead of just annual leases, which I do now
monthly lease,

MR. RODD: That is at this time
your practice is to say that you can terminate a
lease anvtime --

ALONZC JCOHNSON: {Interposing)
Either party. Either party can terminate the lease
cn a 230-day notice.

MR. RODD: Period.

ALONZC JCOHNSON: Period,

MR. RODD: Anybhody whoe rents from
you, that's what they --

ALONZC JOHNSON: {(Interposing)
Sign, and that's what they renew.

MR. RODD: You don't offer them
any other option?

ALONZO JOHNSOCN: No.

MR. RODD: Ckay.

ALONZO JOHKSON: And I've had no
problem with that In years.

Item 7.2 and 7.3, I think all of the items in 7

refer to the age of a factory-built home. You can

exclude solely or in part on the basis of,
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I am sure many of my tenants would take me to
court when I terminate their lease and say it was in
part -on the basis of, based on. If I would reqgquire
them to paint the home and they refused to paint the
home —-- "Why does 1t need painted?"®

"Because of its age, it needs paint."

So, anything dealing wlth the age of the home
you canhot use to exclude someone from the home --
from the park.

Item 7.8 appears to allow tenants to place a
mobile home "For Sale" sign anywhere in their lot.
Mobile homes have to be moved in and ocut, and I at
least allow to re- -- ¥eep a right to mcove anything
so I can move a home in or» out, because vou have to
pass one -~ Or Ccross over one lot sometimes to get
into ancther one, But Item 7.8 says "or on the site
on which the mobile home is located." I'm sure
people will interpret that anywhere they want to put
one,

Item 9.1 really bothers me. "It shall bhe an
unfair and deceptive act or practice to refuse to
renew the tenancy ¢©f a resident of a mobile home
park, except upon the following grounds.®” {sic)

It lists three grounds. That's for renewing. Sa,
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we're giving a one-year lease; we cannot terminate
the agreement at the end of that unless one of these
three things occur.

I recently Jjust put in some extra spaces on
land that I, guocte, held -~- or felt was toc valuable
for mobile homes, but_-I knew I could change 1t in
five years if I wanted to put something else of
higher wvalue in on the land. The way I read 9.1, 1if
these people pay thelir rent, don't break any of the
terms of the rental agreement, material terms of the
rental agreement, they can stay there forever,
unless I change the whole community, change the use
cf the whole communlity. I just can't change the use
of part of. it.

Item 10.3, if I wanted toc put in a pocol, pave
roads, does Item 10.3 exclude me from having a
charge for doing that? It appears to to me.

Timing on these rules bother nme. I Jjust
recently had to pay an attorney over $500 to get a
lease written that met the conditions, he said,
after talking with him, of the West Virginia new law
concerning mobile home parks. With this, I will
have to get a new lease and have evervone sign a new

lease. I wish the two had been done at the same
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time, because this -- these regulations will reguire
me to have everyone sign a new lease and have a new
lease written.

I have two gquestions I'd like to EKnow. When
will these rules be final, and when will they be
effective?

MR. RODD: The rules will not be
effective until and unless they are approved by the
legislature of the State of West Virginia,.

ALONZO JOHNSON: S0, the answer 1is
the next legislative session?

MR. RODD: I believe that's a
pretty safe answer.

ALONZO JOHNSON: Thank vou.

MR. RODD: Thank vou very much,
Mr. Jchhson.

Tom Winner.

TOM WINNER: Counsel will give our
remarks.

MR. RODD: Okavy.

DEBBIE SINK: Debbie Sink, I
signed in.

MR. RODD: You're the next person

that signed up.
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DEBBIE SINK: Yes.

MR. RODD: Thank vou.

DEBBIE SINK: My name is Debbie
8ink, and I'm here with Tom Winner on behalf of the
West Virginia Bankers Association which represents
the banks and their parent companies in the state of
West Virginia, and we would like fto Just give sone
very general oral commenis on Series 24, the
repossession regulations.

We've previously submitted fairly detalled
written comments, and I will not take the time to go
through each of those, but the concepts we would
like to relay this morning are -- relate to our
serious concern with that proposed series. We
believe that they would have, 1f promulgated, an
adverse impact on consumer credit or —-- and/or the
cost of that credit, both availability and cost,

The reason we say that is that these proposed rules
will discourage banks from lending toc a marginal
borrower or one where there may be the likelihood of
a need to repossess, The cost that the prcocposed
rules would impose upon repossessions, or the
limitations on repossessions, would lead to this

result.
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The regulations also would tend to eliminate
flexibility and work-out room, if vyou will,
negotiation room, between a creditor and a borrower
because of some of the limitations imposed on
creditors within those rules.

Another serious concern we have is the several
provisions that are in direct conflict with the
Uniform Commercial Code, and we have enumerated
those and given references in ocur written comments.
The reason for concern there is multifold, but one
point I want to make that hasn't been made, T don’'t
believe, by the other commenters is that the Uniform
Commercial Code has extreme value because 1t is just
that: uniform. And it permits interstate commerce,
interstate transactions, because of 1ts uniformity.

We are concerned that any attempt, attempt to
alter that could not only have an adverse effect
with respect to what's availablie to consumers within
the state but alsoc from without the state, becauss
it will be more costly for those out of state who
would perhaps make credit cfferings or offerings of
goods to consumers in West Virginia. It will be
more costly for them to d¢ business in this state.

Also, there's some concern, I guess, about
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enforcecability, given that the proposed rule Is a
rule as opposed to a statute, and there could be
litigation in an effort to establish which prevails
in the consumer conhtext.

We alsc made the point in the written comments
and would like to reiterate here that portions of
the rule which are not in conflict with the UCC are,
we believe, duplicative; and we have the sane
concern that was expressed at the cutsef this
morning about piling on when there is very adeguate
coverage on some of the areas addressed in the
rules, both within the West Virginia Consumer Credit
Protection Act, other areas of West Virginia, and
federal law; and, again, we polinted out some
specifics in that regard in ocur written comments.

In shert, the concern we have is very high with
these proposed rules, and details are set forth in
the written comment. And we thank yvou for this
ocpportunity and appreciate vour consideration of cur
comments.

MR. RQDD: Okavy. May I ask you
one -- it's simply a <clarification of something vou
said, and I understand that yvou may not be able to

respond to this, but vou said something about
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DEBBIE SINK: Yes, sir. I could
give you one example just off the top of my head.
There's —- I believe in the proposed rule there's a
provision that a creditor shall not make a, gucte,
"false threat," I believe is the language, to
repossass., If the creditor did that, that would be
an unfair or deceptive practice,.

T think in the written comments we pointed ocut
that it would be impossible to know what was false.
I mean, perhaps it was a genuine indication that
repossession was imminent, but perhaps something
could be worked out. If the creditor did not follow
through, could it then be construed as a false
threat? That's cocne example that occurs to me.
That's a very, a very vague standard; and it might
reguire creditors to establish a policy that if they
ever mention the likelihood of repossession, they
must follow through or else they would in fact be
guilty of an unfair practice.

That'!s ohe example that occurs toc me, but
that's the type of thing that I think could impede
flexibility or work-out copportunities.

Thank you very much,
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MR, RODD: Okay, thank vou.
The next person signed is Bonnie Harold.
Bonnie Harold.
The next person signed is &. D. McClure,

Charleston.

S. D. McCLURE: Thank you. My
nhame 1Is Steve McClure. I'm with 014 Colony
Management Services. We manage over 450 rental
properties, that's residential and commercial. And
I'm very concerned about this whole proposition here
cf Rule 26 -- or Series 26 that is totally one-sided
towards the, towards the tenant.

A couple of guestions. I'm not going to go
into all of the details, but I would like to invite
the auther of this to come to my office and spend a
davy or two or three and see how we have to live

fighting this kind of stuff.

One question. It says —-——- on the -- I don't
know what this sheet is called, Tt's a rule
Jentitled: "Explanation of Cverall Economic

Impact.” It says here that 1t will promote private
adjudication of consumer issues, reducing the burden
onh state regulations; and right in it it says the

only way vou can evict anybody is to go to court.
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It's kind of contradictory.

Anyway, toc me 1t reads like a Japanese
Instruction bock before you translate into English.
I'd like to invite the author to come and spend a
day with me, Thank vyou.

MR. RODD: Thank vyou.

The next speaker is a J. D, Stricklen.

J. D, STRICKLEN: Thank vou. My
name is J. D, Stricklen with Stricklen Properties.
Our offices are in Scuth Charleston. We operate --
own and coperate a few hundred units throughout the
Kanawha Vallev.

And the comments I want to make today 1Is, first
of all, the -- some of the things I'm in agreement
with. I can see where some of it is a 1ittle bit
one-sided, but I don't think anvybody should have to
live in anvything that's inhabitable or substandard.

To get specific with what my concerns are,
first of all -- of course, I'm speaking on the
tenant—landlord Series 26. The first item would be
3.5 where "Fail within a reasonable Time after
receipt of notice from the tenant tc make repairs”
when you've been notified that something is not fit

or habitable,. The only concern I would have would
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be that if in fact the problem was created by a
tenant, such as someone spoke to earlier where there
had been a domestic sguabble and the door got busted
down or a thermostat got knocked off the wall. I
think there should be some speclal consideration to
ftenant responsibility due to their negligence,

The next thing would be 3.8, which deals with
reimbursement for repairs within a reasonable time.
A little bit of gray area there. What is
reasconable? If on Sunday afternoon my air
conditiconer _ _goes off at my house, my wife thinks a
reasonable repair could mean within a half an hour,
which I don't perscnally think is reasonable.

Tou know, I try to —- when we deal with
tenants, we try toe put the shoe on the other foot.
And, you know, 1f something happened to my house on
Sunday, I'm going to tend to walt until Monday to
fix it, and I think that's reasonable as opposed to
tryving to track down a technician at double-time
pavy. So, I think that could be a little gray, and
there could be some misinterpretation of what a
reasonable time would be, and I would hope that that
would be addressed,

Moving to Section 4 on "Notices and Demands,” T
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written other than I'd l1ike for it to be bilateral.
I'd 1ike for the tenants to be involved with that.
For instance, on 4.2, "Fail or refuse to accept" --
or backing up, it says "It shall be unfair and
deceptive act or practice for a landlord to,"

4.2, "Fail or refuse to accept any notice sent to
any address to which customarily sent.™

Te make a long story short, I don't have a
problem accepting notices; I just wish that the
tenants would accept Certified Mail. I'd like to
see that be a little bit more bilateral to make it
more fair.

Getting to the section that deals with the
interest-bearing deposits, security deposits would
be first mentioned in Section 5.2.,23 and also in
Secticn 6.3. Well, what I want to point out to yvou
is that I was over at One Valley Bank earlier this
morning. I noticed that on a cne-vear C.D. the
interest rate is now 3.75. Let's call it 4 percent.

If you've got a $200 security deposit on a
tenant, 4 percent, you're talking about $8 a vyear.
In order to process that back to the tenant, our

cost made be $§20 to process §8. So, what we do is,
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like in any business, when yvou have an increase in
the c¢cost of business, vou generally pass it on to
the tenant. S0, in order for the tenant to get the
benefit of ah $8 interest payment on their deposit,
they're probably going to have their rent increased
to reflect a $20 Iincrease in doing business.

I know it sort of seems like the monevy is just
sitting there, but that's, that's the things that
vou've got to take into consideration, is what the
cost of doing some of these things would be,

Moving on down to the matter of security
deposits in 6.4 and 6.5 on the 20-day period, as
cther landlords, T have a problem with the 20 davs.
But there’'s an incentive for me as a businessman and
a landlord toc even process security deposits much
more guickly than 20 days. We —-- because of the
word mouth, vou know, the way yvou conduct vourself
helps you in future business relaticonships ang
referrals from past tenants.

However, the problem Is, vou know, we like to
refund deposits within twc days of when the people
move out. Sonetimes you can do that and sometimes
vyou can't. There are al- -- there can be

eXtenuating circumstances where it could take up to
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80 davs. The most, the most prevalent prceblem is,
is getting the final utilities paid. You know,
under the Public Service Commission regulations, the
property owner cah be held responsible for the final
garbage bill or the final sewer bill; and vou might
think that, "Well, that could be an 8 or $20 item,
but by the time -- 1If that gets slipped past and
they actually put a llen on yvour property and vou
get that put on your personal credit report, and
then it maybe will cost you as much as $100 to get
that cleared up. So, it's important to always have
those cleared up when tenants leave, and sometimes
vyou Just can't do that within 26 davys.

What I tell people is when I get notice that
they're going to move, 1 say, "Please get me those
paid receipts.” Sometimes they don't listen.
Sometimes they are moving out of state. When people
are moving, it's a busy tinme, It's very Iimportant
that we have encugh time to get these utilities
accounts taken care ¢f when people leave,

The Section 7 which deals with the termination
of leases, just generally —— someone made the
comment earlier thait they thought that West Virginia

had a guick eviction process, which I disagree
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with -- and I would, I would say that I think that
probably what's on the books now is fair; and I
think that anything that would be more stringent as
reflected in Section 7 would not be fair to. the
landlords.

And the last iftem I'd like tc make a comment on
would be Sectlion 9.1 which has to do with entering
the tenant's unit. And really the only problem that
I have with that —-- we don't make periocdic
inspections or anything of that nature. We re- --
it's mostly through where vou reserve a right to
enter at reasonable times for purposes of repairs or
showing the unit to prospective tenants. And at the
end of that it says that you can, you can enter if
it's authorized in writing; and 1f you stop it
there, I don't have any problem with it. But it
goes on to say that "other than in a form
provision,” which is what a lease is. And I'd like
for that to be struck, from -- the end of Secticn
9.1, in order for us to be able to put that in the
lease as opposed to have te get an individual
authcorization from every tenant.

I might also say that's all of my comments, and

I'm glad that the Attorney General has decided to
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spend his valuable time here this morning. I™'m
quite impressed that you stayed to hear our
comments, Thank you very much.
DARRELL McGRAW: Thank you.
MR. RODD: Thanks wvery much,
The next person signed up is David Yoder.
DAVID YODER: Director Rodd, Judge
McGraw, thank you for taking the time to hear us
today.

I am David Yoder from Morgantown. My address
is 1225 Pineview Drive. I'm here representing the
HEome Buillders Associatlion of West Virginia, and I'm
also president of the Apariment and Rental Housing
Association of West Virginia. I'm president of
Allegheny Development Corporation, which operates
and owns several hundred -- -at least 300 units of
various types, whether they are reslidential housing,
single-family, two-family, four-family, and
multiple-housing structures, as well as commercial
units.

I'd like to state that I have been invelved in
housing issues for about 320 vears. I have worked
since that time with at least four university

administrations in Morgantown, with President
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Harlow, President Budig, President Gee, and also
President Bucklew.

In all ocur endeavors, wnether they are in the
corporate structure or with the associations in the
housing industry which I represent, we promote safe,
decent, and affordable housing. In fact, you might
recognize the fact that when we c¢an provide good
housing, that means more Jobs for ocour industry.

When we can eliminate housing that is not fit
and habitable, we, we find that that's good for the
housing construction. So, we support good housing.
We support fair and Jjust dealings with our housing
consumers, as well,

Adnd I could relate some horror stories. I will
have a prepared text for vyou, as well. I recall
that in times past we have gotten intc situations
where we've had tenants that were a little less than
responsible in cur corporate affairs, and we had
tenants' associations deal with us, and always in a
good relationship. We're very proud of our
reputation in Morgantown.

We have had one instance where a family had
rented a new duplex. They were the first tenants in

this duplex. It was a 3-bedrcocom unit, and they had
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a family with several children, and they couldn't
pay theilr rent,. So the, the tenants' assocociation
intervened and said, "Well, would vou let us hold a
check until] the end of the tenancy, and then you'll
be sure to ¢get your money? And after the tenancy,
then we will deliver toc you the check, after we
inspect the apartment, because these tenants believe
that you may not be fair, yvou may noct want to return
all of their security deposit. S0, after we
inspected the unit," the association said, "we will
assure you payment,"

That check was around $2,000. And after they
vacated the apartment —-- the unit in about one
year --—-I think the tenancy was for one yvear -~ we
inspected the unit and found that the little kid
cares and what have you had raced arcund the hallways
and virtually destroyed the decor of the unit.

S0, that's why the cost of repairing the unit
was considerably more than the check that was to
come to us,

These tenants moved on to an out-cf-state
location; and at _the time when we cashed the check,
we found, after a couple of weeks, that payment had

been stopped.
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S0, how do we -- how do vou propose that we go
about finding the tenants and recover our losses?
These are =ome of the, the experiences typical of
this one that we have had.

The issue of security deposits, in my view, is
not nearly as serious as it appears in the proposed
regulations. They are typically safe in the
lJandlord's hands, simply because toc own properiy vou
would have some financlal assets; and there are
remedies, 1If the security deposit is not repaid when

appropriate, toc recover any deposit of the security

deposit.

So, we —-- we also had a situation which was
menticned before where the utilities beccme an
issue., We find that security deposits are necessary
for many reaschns, whether 1t's for repalir of damages
potentially to an apartment or whether they are for
the security of utilities which may have been
transferred back into the landlord’s name.

And where there's a pubklic service district
involved, the Public Service Commission provides
that the District can attach the landlord's property
for not paving the utilities, even though it was a

tenant who had signed for the utility. I'm not sure
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that that's always the case in a municipal utility,
but I know it's ftrue in a public service district
which I chair.

The Beoard of Directors of the West Virginia
Home Bullders Association met on July 23, 1884, and
unanimously adopted an action to present testimony
here today, and the Apartment and Rental Housing
Association has likewise acted on the day before to
authorize the providing of testimony here today.

The testimony which I have prepared that is
written is from the homeowners associaticon, and I
signed it as Chairman of the Subcommittee on
Legislation.

We find that many of the provisions outlined —-—
and I have footnoted in the prepared remarks the,
the specific section to which we refer as we provide
these comments. I hope that you'll be just slightly
lenient, as you have been for the other speakers. I
am representing more than one entity, and I thank
you very much for your courtesy.

The asscciation, as I've lndicated, likes to
promulgate good relations with landlords and
tenants, and any way that can be accomplished we

would support. We find that the reguirement under
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Section 5.2.3 angd 6.3 are, in the paving of interest
on security deposit, is probably more cost than the
value to the tenant. T think yvou had some figures
brought to your attention this morning regarding the
rate of interest. In fact, we find that many banks
will refuse to pay an Iinterest on these small
accounts and, on the cther hand, would likely charge
a fee for servicing such accounts.

And there's ancther problem where ﬁhe Social
Security numbers are regquired, and you have multiple
tenants in one unit. The financial Institutions
would likewise have a problem Iin how to segregate
out who is responsible for receiving the interest on
the money.

A "fit and habitable conditicen" has never been
defined by the legislature. In years past, in the
mid-'70s toc the mid-'80s, the late Senator William
Moreland from Monongalia County freguently attempted
to amend the landlord-tenant legislation so
that "fit and habitable condition" could be
defined. There's always controversy on whether to
open the landlord-tenant legislation as it is now
provided.

Another section, 6.1, that I wish to refer to,
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I have the followling comments: The prohibition and
the regulations against collecting rent in advance
or any amounts in excess of one month as & security
deposit makes it very difficult to collect for a
12-month lease in college towns where the normal
school year is less than nine months. In fact, some
landlords provide for payment of the first month's
rent and a security deposit with the last month's
rent in installments to ensure that at least some
rent is collected for the period between May and

August.

In addition, some landlords provide for a

discount for the payment of a term, such as six

months or a vear in advance. Our companies do
that. .. We give as much as a ten percent discount for
payment of the rent In advance. We're assured that

way that the rent will be there; and, as I've
indicated, we have not had any problem with this
with out tenants, because we're very proud of our
relations with our tenants for many years. In fact,
vesterday a past tenant of about 1965 called me and
wanted to see whether they couldn't stop by and say
hello, and they have stopped by on occasions in

vears past. -~ These are the types of things that make
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business worthwhile, when you can refer back to
relationships that yvyou have developed with those
with whom you deal.

As previously noted, the Association supports
fair dealings in all landlord-tenant contracts and
relatlonships. We support the refunding of security
deposits in all instances, exXcept where legitimate
deductions are made for items of damage by a tenant
or failure to pay anmocunts due under the contract,

We do not believe that a time 1imit of 20 days
for the refund of a security deposit is alwavs
reasonable. We are aware of many landlords whose
contracts, as I indicated, run on a calendar vear or
a term peculiar to a specific location. Theraefore,
when multiple tenancy is handled on a compressed
time frame, it is reasonable to assume that there
would be an undue burden on the staff of a company
or any landlord to compile the necessary data for
the return of the deposit in such a short periocd of
time.

We are aware that cother states in some
instances have a time period ¢of 20 davs. I ncte
that others have indicated that_that mavy not be

encugh time on occasion. But any term less than 30
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days, we believe, would be gquite difficult for many
of the operators who do a good job and try to do a
proper accounting.

We have always urged our members to make an
effort to make such refunds on an expeditious and
tinely manner. And we further belleve that a
security deposit should rightfully be applied to
excessive cleaning reguired by a tenant whose living
habits have caused excessive wear and tear, but we
do not condone withholding a security deposit simply
to collect additional rent. We refer in that
instance to Section 6.4 and 6.5.

The next paragraph which I refer to applies
more to Section 3.7. We are strictly opposed to any
rule which would allowed tenants to perform work on
property of the landlord. The proposed rules would
gllow a tenant to replace a tile roof., You know, if
a tile roof happens to have a leak, that's -- that
takes some skilled craftsman to replace it,.

20, there are exceptions to anything that a
tenant might undertake on a landlord's property, and
we believe that any, any work that's refundable to a
tenant should certainly be by a contractor

acceptabkle to the property owner.
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I have just about concluded, Mr. Director, and
I thank vou for vour consideration.

We alsc find that the Secticon 5.2.2 and Section
7.1 through 7.5 have some concerns to us. They
prohibit accelerations ¢of rent payments in the event
of default or breach of a contract. Common business
practice would permit a bank to accelerate payment
on a note, but somehow acceleration cof rent payments
is found by these proposed regulations to be

unacceptable, We also find that the section

|relating to evictions and termination of tenancy is

generally restrictive.

West Virginia law provides for a process for
eviction for wrongful cccupation. We believe this
section attempts to extend the time necessary for
obtaining possession even during unliawful
occupation, We believe this section further
requires a landlord to provide utilities during
unlawful coccupation. We find this to be
unreasonable,

As to Section 7.5 and 8.2, we agree with the
provisions of the regulaticns which would prevent
denying a tenant the use of utilities during any

lawful occupation, We strenuously oppose the
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reguirement that all utilities shall be furnished
during unlawful occupation. We object to any
arrangement which would reguire a landlord to
provide utilities when funds are being withheld by
tenants in a breach of a contract,

It is quite conceivable that a group or an
association ¢f tenants could Join and decide "We're
all going to withheold rent for a month or two,"” and.
there may be no alternative for the landlord but to
cut off the utilities, because he may not have the
funds whereby he could support the utilities during
such a time period.

And as to Section 9.1, we believe the
regquirement of these twelve hours advance notice to
show premises to prospective tenants or purchasers
is unreasonable when both landlord and tenant have
agreed in writing ctherwise. This would deny
prospective tenants who are in town for just one day
the opportunity to wview a living unit where
arrangements were made -- were not made at lesast a
day ahead of time.

And, finally, these comments are provided in
the interest of promoting fair and reasonable

lJandlord and tenant relations and dealings. We
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believe that the proposed rules and regulations are
silent concerning landlord rights or that thevy
attempt to remove legitimate rights which the
landlord may already have. Tt must be noted that
there are no unfair and deceptive acts cited which
can be attributed to the tenant.

An example of this inconsistency is the
provision that it is an unfair and deceptive act for
a landlord, quote, to fail or refuse to accept any
notice, end guote. But there is no provision which
finds a tenant in violation ¢of the same act.

It is our opinion that the adoption of these
rules will discourage the development of affordable
rental housing in West Virginia. Accordingly, these
rules will not promulgate job growth nor
landlord-tenant relations as they are presently
propoesed.

So, we urge you to do some rewriting, and we
stand ready and willing and anxious to participate
with vou in a way to make these rules more
eguitable. Thank you very much.

MR. RODD: Thank you wvery much,
Mr. Yocder.

The next person we have on the list is Bragd
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BERAD SORRELLS: Thank vyou,
Mr., Rodd, Judge McGraw.

I'm here today ¢on behalf of the Chrysler Credit
Corporation and Green Tree Financial Corporation.

Before I move to the rule that I'm primarily
concerned with, which is Series 24, Title 142, I
wonder 1f I could offer a suggestion that's occurred
to me as I've heared {sic}) -- as I've heard
landlords talk about the problems with the security
deposits, in not being able to put them Into a
separate account and that type of concern.

Lawyers for a long time had the same problem
with their trust accounts, and the State Bar came up
with the IOLTA system where the -- all the money
went into one, interest was drawn and taken off for
something of good use. Tt seems that would be an
appropriate use ¢f what in individual cases would be
smaller amounts; but when amassed together across
the state, it would certainly be guite a sunm.

Maoving to Series 24, as an initial matter, both
Chrysler Credit and Green Tree believe that rules
pertaining to repossession are desirable. It's a

somewhat nebulous field, but guidance is desiratle.
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There are, however, a few provisicons within the
proposed rules that cause concern, and I'1ll run
through them as guickly as I can. First, 2.2, the
definition of a "Consumer transaction,” I would
maintain that that should be limited as it is by
West Virginia Code Section 48A-1-102, 12&-5, to
transactions that do not exXceed $25,000.

Second, 2.1.1, this has been commented con
previously regarding the actual Intent toc repossess.
I deal with a variety of certain secured creditors
in addition t¢o Green Tree and Chrysler Credit. In
mosﬁ of those instances I've been hired to take
poessession, and in virtually all of those instances
they would rather work something out than take
possession. And that rule seems to say, "Go get
it. If you took the security interest, you have to
go get it."

Next would be 3.2.4, "false threats to
repossess, " dgain, I'm not -- I think that's
somewhat ambiguous. I'm not sure whether it's
threatening to repossess when you have no intent;
and that was already covered, s0 I think it must
mean scomething else. I assume that what is meant is

threatening repossession when the creditor really is
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not a secured creditor.and has no right to
repossess: and I would suggesit that perhaps it would
be clearer 1f the provision read “"threaten to
repossess property, including but not limited to
household goods when the creditor knows that 1t has
no recoverable claim of a right to do szg."

Next, 3.2.5, it's somewhat ambiguosus there in
the last two words, "of other deception." Certainly

it's improper to make false threats about the use of

1law enforcement, but a lot of ambiguity as to cther

deceptlons,

On 3.2.6, the same concern as to ctherwise
misrepresent the repossessor's Iidentity, that that
could be construed In a lot of instances that when
vyou have a repossession agent going out to loock for
a car, unless he clearly has it marked "Larrv's
Repossession Service," he's misrepresented himself
as just being a standard citizen driving down the
street.

3.2.7 causes a great deal of concern, and I
think that 1It's an invitation for litigaticn to
ensue _almost every time that there's a
repossession., It is s0o subjective that I deon't

think any creditor can be charged with that
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knowledge of when seizing property from a particular
location might cause undue hardship.

I have the feeling that the intent of this
provision is to stop malicicus conduct on the part
of creditors; and perhaps there are some creditors
who would say, "Well, this guy defaulted. I'm
really going te stick it te him." aAnd if that's the
intent, that's a good thing.

But I would propose that language such as the
following might serve that same purpose and not put
creditors at risk of an ambigucus secticn, and that
would be "Seize the property from a given location
when the creditcocr has actural knowledge that seilzing
the property from that location will cause
objectively undue hardship to a consumer." I think
that takes care of the concerns.

I next would bring vou to 2.2.9. That regards
repossession agents to carry a firearm. Now,
neither Green Tree nor Chrysler Credit have any
interest in hiring Wyatt Barp to go cut and seize
their collateral, if they have to do that. On the
other hand, they don't have any control, their
actual control of whether or not the repossession

agent is going to carry a firearm. There are
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firearm, and when that person can carry it, and what.
use that person can make 0f 1t while they have it,
Now, a creditor can have it In his
contract, "Agent shall not carry any firearmn"; but
if the agent does, this provision would appear to
make the creditor strictly liable for that conduct.
DARRELL McGRAW: This is a problem
that appears to me. On the one hand -- and among my
life's experiences is some experience in the
practice of what some might say repossession,. on
the other hand -- all right. And in that experience
I know of the stresses and strains that develop in
that enterprise. And the availability -- or the
avalilavility of weapons Iin those circumstances is
always problematic.. - .
Do vou think it's unreascnable toc propose that
repossessors should not have ~- should not be armed?
BRAD SORRELLS: Well, Judge, there
are a lot of situations iIn l1ife which are highly
stressful. T think my concern as to this section
deals with creditors who by and large, and I would
suggest almost as a universal practice, do not go

out and have their emplovees do the gctual
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repossession. This is accomplished by repossession
agencies, people that are in that business,.

DARRELIL. McGRAW: Well, they're
contractors; are they naot?

BRAD SORRELLS: Yes, they are.

DARRELL McGRAW: Yes. And would
it not be -possible for the contract to include a
provision in the repossession contract that the
repossessors not be armed”?

BRAD SORRELLS: It -- of course,
that would be possible; but unless someocone from the
credit agency went out, it would be pretty hard to
enforce; and as I menitloned previcocusly, I think that
section pretty much impeoses strict liability on the
creditor.

But the thing I want to stress is there are

already laws in the state of West Virginia that deal

with this. If a creditor comes up and pulls up his
gun and says, "I want the Chevy," well, he's
brandishing, and that's a criminal offense, He's

not supposed tce do that.  And I think we're
already -- I mean, the use of a firearm really
doesn't have anything to do with repossession.

MR. RODD: Could I just ask vou,
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since vou've raised this issue -- you are the first
perscn that's raised the issue on a public comment
side. . I would just like to ask you, would vou agygree
that this is an area where a person is granted the

right under the law to in a self-help extra-judicial

. fashion confiscate or take property from another

person's possession?

BRAD SORRELLS: Only if there’'s
not a breach of the peace in doing so.

MR. RODD: Right, But they are
given that right %o do that, which is kind of an
exceptional situation. And it has —---it's very
fraught with the possibility of conflict,

BRAD SORRELLS: I won't belabor
this point.

MR. RODD: No. I understand.

BRAD SORRELLS: This 1s not a
provision that is particularly -- that Chrysler
Credit or Green Tree are particularly adamant
about. It sort of goes along the same concerns the
Attorney General was addressing this morning, as
regulations and rules being piled on when they may
not be needed.

MR. RODD: I understand vour. I
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think vou have made legiftimate points. Thank vou,
BRAD SORRELLS: The final comment
on that is I'm not sure that that doesn't raise
constituticnal guestions, both state and federal.
2.2.11, I'm a little concerned over fthe
word, "premises.” I'm noet sure if that's intended
to mean residential property as. a whole or the
dwelling place. If it -- if -- gither way, af
ctourse the creditor shouldn't itself or have an
agent barge into the customer's home Tao be
repossessing something. On the other hand, if we're
talking about going onto that <customer's property,
this makes, as it's written., makes it 1llegal to

wallk up and politely knock on the door and

say, "Excuse me. As vou were notified, vou are in
default on the vehicle in the driveway. I'm here to
to pick it up. It would be easier on everybody and

less expensive if you just gave me the keys."”

I mean, this would seem to reguire a creditor
to wait until the vehicle 1s away from the home and
then seize it. But then the creditor has to concern

himself with the other provision I mentioned: is

this going to cause undue hardship?
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Most consumer goods most of the time are going
to be at the home:; and that as long as there's no
breach of the peace and being on private property
after vou have been asked to leave -- and we also
have a specific provision in here s2lsewhere that
savys that ftrying to repossess when yvyou have been
told no - I mean, that's sufficient, I donr't think
we need to restrict legitimate and polite entry on
the cornsumer's residence,

DARRELL McGRAW: Well, whai is -~
I should know this, What is the process these days
for the repossession of property? What's the

process? And I'm not talking about business in a

lot cof respects, the help -- the self-help
procedures. What is the proaocess for repossessing of
property?

BRAD SORRELLS: If it's c<consumer

goads, of course first there has to he a notice of
right to cure default,. The cure periocd has to
exXxpire, and then the property can be seized whenever
or wherever 1t's found as long as there’s no hreach
of peace. If that is not possible --

DARRELL McGRAW: {Interposing) All

right. At this point ---
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ERAD EORRELLS: {Continuing) --

then vou need to move intoc the courts. You simply
file a standard civil acticn --

DARRELL McGRAW: {Interposing)
When vou say it can ba -- when you say it can be
seized by an cofficer, by whom?

BRAD SORRELLS: By the creditcer or

its agent. It's when vou are still in the self-help

mode ,

DARRELL McGRAW: Why wouldn'ft it
be more desirable to have a process which reguires
one to deliver up the property? After all, if vou
think of the common law, the procedure of
{(untelligible) probably would reguire the delivery
up of the property, would it not?

BRAD SORRELLS: Well --

DARRELL McGRAW: nless, of
course, 1t were {unintelligible) or something like
this, in which Instance it would be the cause of
acticon called replevin, and all ¢f those things have

to be merged of course into a cause of a <civil R

action, but —-- I guess really my guestion goes to --—

my ¢guestion is & philosophical ¢one that doces not

necessarily relate to this process today, but rather
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it goes to the izssue o0f why doen't we have a process
by which people who are in the possession of the
property of others in the Instance of the failure of
finance agreements and so on and such as that, why
don't we have a process that redguires the delivery
up to an dfficer of the court the property?

BERAD SORRELLS: Eecause 1t's too
expensive to ¢go through a formal process every time
there's a breach of a contract which already
reguires that person to surrender the collateral.

My negt point with regard to entering cn the
residential premiseées is that would regquire in the
case of all repossessions that process beg issued,
that a ©ivil action be filed, that a summons and
complaint he served, that a Jjudgment be entered,
that the creditor then get a writ of possession,
that that be served by the sheriff.

And &all ©of those things are very eXpensive.
You've got $70 to file the action; $20 to file the
summens and complaint: vou've got costs to goe back
and -- attorney time and time of the individual to
go and get the actual Judgment; another 520 for
service of the writ. 411 of those costs are charged.

to the losing party. S0, every time that an
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absolutely meritoricus c<¢laim -- which wouldn't have
been objected tc by the consumer in the first place
if the creditor simply came up and said, "I'm here

to get the keys."

And he'd say, "Yeah. T knew yvou were coming.”

adding on a lot of money and a lot of Time for
no benefit. And that's not to mention the fact that
yvou're taking up court time and the time of ¢fficers
going ocut and delivering writs and summonses when
nobosdy wants them.,

I mean, the sheriffs of the various cocunties of
West Virginia have much better things to do than
deliver papers that nobody wants, nobody needs, that
cost a lot of money., And certainly there are nmany
instances where the only way to get possession of
the property is through an actual civil action,.

Even in those c¢ases, once the summons and complaint
is delivered, the majority of them are worked out,
never go to the actual possession,

Moving to provision 3.3.,2, "Include a provision
waiving the consumer'’s right to personal property
taken with a repossessed vehicle,"” now nelither
Chrysler Credit nor Green Tree —-- and I would

suggest no responsible creditor would say that a
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consumer just doesn't have a right ¢ their goods in

the car, mcbile home, ovr whatever. But I would
suggest to you that that needs to be somewhat
limited_tao a reasonable pericd.

As written, it would prohibit language in
caontracits saving, "You will be provided with a list
of any goods that were in the vehicle; they will be
held for vou for a pericd of 'X' davs."

You know, there's a lot of things that are left
in cars or left In nmobile homes. It's Just
abandoned propertity. Yet, as written, this would
turn the creditors into involuntary balilees, and
they would bhe charged with keeping that stuff
forever. You couldn't -- so, there needs to be &
reasonable time l1imit on that.

Moving to 2.4.2, "8ell ccollateral at private
sale to a secured party or to a party affiliated
with the secured party."” now I think it's guite -- I
have a very serious problem with that. That's in
direct opposition to the specific provisions of the
JCC and 46-9-504-~3, which specifically provides &
secured party may buy at public sale.

MR. RODD: I'm sorry, I thought it

said "private sale" in the regulation.
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BRAD SORRELLS: Yes., Iix aid --

0

MR. RODD: {Interposing} That vyou
read,

BRAD SORRELLS: Ckavy. Well, I
didn't read snough of the UCC,

MR. RODD: I'm just trving to

follow yau. I thought that you meant --

BRAD SORRELLS: {Interposing)
You're, you're right. 3.4.2 1s a private sale.
46-9-504-3, "Secured party may buy at public sale

and, iIf the collateral was ¢f a type customarily
s0ld In a recognized market or is in a tyvpe that vou
can subject to widely-distributed price guoctaticons,
the secured party may buy at a private sale.™ And
both of my ¢lients would be involved with collateral

of exactly that nature. Both of them are published

NADA Guides as ta the retail -- or the value of used

moblle homes and value of used cars, which is what
vyou have fo own to be able to repossess,
I believe that the harm -- I. think what's

trving to be stopped here iz the idea that secured

parties can abide ---=it's going to be & sham
transaction, low dollars, high deficiency. That's
already covered. The UCC reguires that the entire
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rlace, and fterms, must ke commercially reasoconable.

Now, especially in light ¢f things l1ike mobile
homes and cars, which are subjesct to huge books that
are published monthly as to what they're worth, sham
transactions can ke covered by the UCC, and this is
not needed.

3.4.2, "private sale only %o wholesale bidders

without deducting the retail market value,” that --

the retail market value provisicon just dcesn’'t
work, It's going to end up <¢osting consumers more,
When vou get right down to it, it's Just not fair:
and if you waork out the numbers, it dcesn't make any
sense., Anvtime something 1Is sold on the retail, a
gsignificant chunk c¢f that price is profit for the
seller for the work that goes into selling =a
praoduct., But that's not what's going on here, But
I don't want to speak much on that,. I would refer
instead to the Federal Trade Commission's comments
when they considered a similar provision and
rejected 1t. -

There's a number of very good policy reasons
why it's bad, and I'm going to be making a couple of

slight changes to my written comments and submitting
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them this afterncoon, and that is attached as an
exhibit,

3.4.5, "sell collateral at an ostensible public
sale which charges fee or deposit for admission,”
not all auto auctions do, but some do charge a fee,
It's & mincr fee. It's something that they use to
ocffset the cost, But we would submiit the same thing
perhaps in some mabile home auctions, although
generally those aren't sold at a public auctian.

That dgogesn't serve any real useful purpose. I
think that perhaps what's trving to be accomplished
here is someplace where, guate, it's a public sale
but vou've got to pay big money to get in, sc nobody
can really get in, soc there are no buvers, And
that's just not a harm that's going on ocut there,

If vaou have done any work around these auto
auctions, they are big things, they are in
competition with each other, and the fees that
dealers pay are relatively low. And, you know,
dealers travel at great distance to go down to these
sales which are well-published and advertised, and
that they aren't going down there just to look.

They are goling down to buy. So, it's not a guestion

of "if® but how much thevy are going to buy.
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2.4.86, it's sort of the same problem. That's
saving vou can't sell it if the seller waives -
warranties. " Well, when vou are selling a piece of

repossessed collateral, whether it's a mobile home
or & c¢ar, vou don't know where it's been, vou don't
¥now how it's been taken care of, And you are by
and large selling it to a dealer. and the dealer

doesn't really need that warranty. Now, he may be

¥

regqulired tate law when he later =sells 1ift fo a

n

5y

,-

consumer to warrant that good; but if the seller at
an auction has toe warrant this vehicle, there's
going to be a charge for that. And the charge is
not for anything ¢f value in the collateral as it
was repossessed from the defauliing consumer. That
charge is for the service that this dealer is

being -- or the seller iz being reqguired to.offer by
this rule. It doesn't protect consumers,.

I'm almost done here.

3.4.10 regarding seek -- it says you can't sesk
attorney fees not authorized by law. I think that's
ambliguous, I'm not sure if it means vou can't seek

attorney's fees unless thevy are affirmatively
avthorized by law or you can't seek attorney's fees

that are prohibited by law. And Jjust one way or the
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sther 1t ought to be made clear.

Finally, 3.4.11 regarding "retain property in
strict foreclosure without crediting the buyer's
obligation with the retail market value and turning

sver any surplus te the consumer,”" in the irst

tplace this seems ftTo be In viclation of 46-9-505-2

which doesn't call that process strict foreclosure,
but I %hink it's the same thing: and it allcows

trict foreclosure so long as vyou give the consumer

1]

notice of it and he doesn’'t object within 20 days.
You -- but the bottom line is a repossessed
viece cof collateral is not worth to the creditor
what the retail value is. It's worth to him what
the wholesale value is. And there are going to be a
lot ¢of instances where the creditor says. "You know,
it's not worth selling it and seeking a deficiency.
We'll Just keep it.® But with this section, if they
are reguired to give the retail market value, all of
a sudden they are goling to go, "No, we have to sell
it," and then go after that deficiency when the case
could have been closed and evervbedy was done, But
a5 It ends up, the consumer ends up with a
deficiency lawsuit against him and/or bad credit

entry with "X" number cf dollars owed to Creditor Z.
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Again, I thank vou, and I know I have sort of
picked apart varilious sections in there, and it truly
is my intent that that ke helpful, and I hope it
won't be taken as criticilism. I know -- I think it's

guite cbvious lcooking that a great deal of work has

gone Iinto this process, and I understand that these

repossession rules are only & part ¢f the consumer
credit protection process going on.

TARRELL McCcGRAW: I takes vour
comments Iin the spirit of c¢consitructive
contribution. Thank yocu. And we appreciate what
you have said, and we are particularly sensitive to
the area that vou discussed.

BRAD SORRELLS: Thank vou, Judge.

DARRELL McGRAW: Thank vou.

MR. RODD: Thank wvaou.

The next person signed up 1s Norman Goocgel.

NORMAN GOOGEL: My name 1s Norman
Goocgel, and I'm here on behalf of a woman named
Helen Ann Wooten. Ms. Wooten is a loving, fun
persaon who is alsec a renter, and this year sha
formed an organization called the Renters
Assoclation and Protective Services, and this is an

crganization which iz strictly volunteer and
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hopefully will provide some meaningful advocacy to
people that rent so that they understand what few
legal rights they ©fo have and to enable them To
enforce their rights.

At thils point the organization operates ocut of
a2 Helen's suitcase —— ¢or I should say her briefcase.
I really woeuld have preferred Helen to be here,
because she can ccmment much betiter than me and much
more eloguently than me on Series 26, which iz what
I will address.

On the same note, I have to say that I wasn'ft
aware that this public hearing was coming at the =nd
of the written comment period, that I was hoping
that Helen could stll]l present some written
comments, but I know it wouldn't be possibie for her
te do it by the close ¢of business fomorrow.

So, I would ask if the law permits 1t, if vyou
could extend the periocod for written comments perhaps
till maybe the close of business on Monday.

ME. RODD: I don't think I <an.

NORMAN GOOGEL: Okay. In any

event, I do want to -- my comments are going ta he
very general. I want to offer my, my support for
2ll of the legilislative rules, I'm only going to
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comment, however, on Series 28, I do want to say

see anything in here which Is burdensome or that
think would bhe unreascnable.

I do want fto say, as the Aftornszy Ceneral's
staff is aware, there are very few statutes that
give frtenants very many rights, and I think ---but
the few rights that tenants do have are very
:important, but sadly enough they doen't get enforoc

We have cne statute that regquires landlords
srovide rental housing in a fit condition when
tenants first move in and to maintain it
throughout, It's a very lilmpoartant right. There!
no way really fto enforce it other than a lawsuit,
and then there'!s anocother statute that says &
landlord has to give a one -- one rental pericd o
noetice in advance before evicting thenm. But that
dvesn't even apply when a tenant doesn't pay the
rent.

And then you have a summary eviction statute
which not only is falr to the landlords, but tThis
statute in my gxperience representing tenants in
vyears is absclutely brutal. It calls for a -- it

doesn't reguire landlords to provide any type of

_

107

that I, I support theses rules in principle. I don't

I

ed.

to

=]

f

14
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written notice of avents before filing the eviction
suit, and often they don't, When the suit is filed,
the trial on the eviction case is five to ten days
later. Often the ftenants are served with the notice
cf trial & couple days in advance. And If they
don't knoew their rights and they go straight te the
trial and are evicted, as they almost always are, it
dovesn't even dc¢ them any good to appeal, because
Tthere's no possession pending appeal.

€8¢, to whatever extent -- as far as fhe
landlords today who have commented on the evictiaon
procedure who would wanit to say to yvou that, that it
favors tenants, that's simply not ftrue, And in West
Virginia we have an eviction procedure which in my
cpinion doesn't even meet minimum standards of due
process.

Sc, I -- while tenants do have very few rights
by statute, there are some legal rights that they
have from other sources. And contrary to popular --
Cr contrary te popular bhealief, even renters have the
right to not be trespassed upon, they have the right
to be free from invasicon of proeperty, and many other
rights,

And what I think these rules do and the reason
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why T think they're helpful is they, they halp to
make nmeaningful those few rights that tenants
actually already have. These rules do not create
any rights for tenants that don'ft already exist:; but
by saying that some of these things that landlords
commonly do are unfair and deceptive acts and
practices, now tenants have a meaningful way to
enforce these rights which they already have, and I
just don't =ee how anvbody can disagree with that. -

And I haven't really heard any of the landlords
today say Tthat they should be reguired tso maintain
property in a fit condition or that they shouldn't
e required to return damage deposits when it's
Justified. And all these rules seem to do is
enforce the right.

DARRELL McGRAW: But the problem
is, 1s that we live in a scociety of laws, and within
those laws we have provided for contracting, which
is the heart of cur eccnomic system, that is in
terms of the relationship between whomever in an
economic engagement -- in any egconomic activity, and
then we have provisions for the enforcement of those

contracts.

NORMAN GOOQOGEL: That's right, and
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I d¢ think that no one ¢an say that the tenants and
the landlords start out on any type of even
footing. I mean, the tenant is at & tremendocus
disadvantage from this entire relaticnship. And
aven with this summary eviction procedure, which I,
which I would say is unfair even if it's followed

properly by the landlord, the reality i1s most

landlords try to aveid it, and they use ever

unlawiul means possible to try o evict tenants
without going through the statutes, just -- such as
cutting off utilities, locking them ocut.

In one recent case a tenant who lived in an
upstalrs apartment, the landlord removed the stalirs
$0 he couldn't get up to his apartment to get in or
to get his stuff. And that's nol an extreme
example. That's typical. Landlords are only
limited by thelr imaglination as t¢ the wavs to get
around the laws.

And then I don't even want to begin to tell you
about all of the tenants who have lived in rental
properties and improved these places and make them
etter by making repairs, and of course they can't
get compensated for ift.

8o, I, I think all these rules do is help to
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enforce already existing rights, There's no tilt
here in favor of the tenants. I think -- it's just
not carrect to say that rules which now make it
poessible to enforce already existing rights
constitute a tilt foward the landlord and away from
the tenant ~---cor rather in favor of the ftenant (sic).

And as far as the security deposits go, that
seems to be a favorifte issue of the landlord. What
I have found in my practlce representing tenants,
goocd tenants, bad ftenants, it doesn't matter how
well vou take care of the place, it's almost
universal, that you will not get vour damage deposit
returned, And a lot of tenants, it's just not worth
it to them to have to file suits to get the damage
deposits back,.

S0, I think that the rule proposed on damage
deposits is very reascnable, It's a good start.
It's a lot less than many other states have. I
Just, I dJust don't buy the arguments about all of
this burdensome bookkeeping by putting a couple of
hundred dollars into an account somewhere so that
the money is set aside and will Be there at the
and. I just -- I think it's a very reasochable

regquirement and a good starting place.,
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So, I would cffar my support for thesa rules
and coemmend The Attorney General in general for
proposing these legislative rules on unfailr or
deceptive acts and practices,

DARRELL MCGRAW: Thank vyou very

much.

MR. RODD: Thank vou, Mr. Googel.

Andrew Maier has informed me that there is an

-
1

individual, a Mr. Anderscn, who would ike to Jjump

fahead of the pack because he's got some

responsibilities, and that's perfectly okay,
Mr., Anderson.
Which Anderson are we going to hear from?
E. C. ANDERSOWN: I'm "Bud"
Anderson; and this is Neal, the more vocal part of
my family.
I am koth a property owner, a landlord, and a
property manager. _
DARRELL McCcGRAW: It's really
interesting toc see who Neal is kin to,
E. C. ANDERSON: Well, from the
cheaks up, he's definitely mine; and from there
below, I helieve he's my wife's, but --

-

I would 1like to say that I apclogize for
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apol
to anvbody with a tight time schedule,. I don

a lot of points t¢ cover that have not alread

113

cgize
't have

Y been

stated, and I don't want to bhe redundant. I digd

miss the firet part, sc forgive me 1f I resta

something other landlords might have said.
The basic premise on the landlord-tanant

relationship as we see 1t is that there are

different coptions for people t6 have & place

te

to

live, They <an have an extended family. ODther

countries do not find it strange to have many
generations under cne roof.,

We recently snabled some Chinese immigra

nts

here to bpe able to get matitresses put on their -

floar. We told. them that they had ftooc manv p

eople -

to rent from us, because we were following basic

rules, They wanted toc have boys and girls in
same room, and they wanted tec have 17 people

in & Z-bedrcom home. We were unable to follo

the
living

W

current regulations and rent to them, but we did go

cut of our way to assist them in finding clot
bhedding, and other places for them to live,
I'd also like to say that, speaking for

my parents, and a few assocliates of Anderson

hing,

myself,
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Properties, that we do & lot ¢f things tao_help
tenants out. And to the person that spoke just
before me, I would love to have a chance te share
actual experiences that came from tenants that
burdened us as property owners and landlords. -

I think that i1f vyou look purely toc the rights

aof tenants -- and I know that this varies from
landlord toc landlord -- but I'm here to say that as
a resvponsible landlord, as a compassionate human

being, T feel not only downtrodden by the system but
absolutely taken advantage <of, humiliated,
undermined, and back-stabbed by the way the systiem
supports the consumer aspects without being able to
have the tenants held accountabkle to the landlords.

In a contractual relationship -- as I
understood it . in college there were five basic
tenets, You had to have —-- the points of the
contract would include a legal contract, an cffer,
and acceptance, a timeliness, and also
compensation.

You do not rent somebody else’s property from
them without compensating them for 1t,. You do not
tear up somebody else's property without expecting

toe have to pay for that,
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Yes, when I rent property, it will be in good

shape. There's a lady been trving to move Into the

unit that I have in Cross Lanes for the last two ..

weeks, and I won't let her move In because I know
that I have a leak in the wall -- it's a =zimple
matter -- and it alsoc does not have all of the

burners on the stove working, and the dishwasher
does not work.

To me, that's a luxury apartment that I am
refusing toc rent bhecause I want evervyithing t¢ be
right when the lady moves in. She 1s begging me,
She is trving to make me feel like I am withhclding
a place for her to live. She is living with her
parents right now,. It's just a choice that she has
made, that she does not want to be responsible, be
cooperative, and share space with her parents and
her family; that she is now tryving to hurry us up fto
get these things flilxed, And when parts are not
available, it is impossible to have something fixed
within a day or two.

There were a few specific points that I want to
mention that we have done both as members of the
Kanawha Valley Landlords Assoclation that a few of

us “got together and founded & while back, alsoc cther
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members of the West Virginia Landlcords Association
that I'm a menber of, have gone as far as frving to
help people out toe find them cther places Yo live,
to work through the FMHA office -- that's the
Farmers Home Administration office -- -s¢ that they
could find literally better housing than I'm able to
rent them at the subsidization <f government monies
for a rent that is actually 150, scometimes S$125 a
month,. They're getting a wigger house, a vard. and
I'm able to do that kind of fthing because I enjov
helping peaple, and I am a compassicnate person,.

We also work with Mountaineer Habitat Far
Humanity. And as a member of a number <of civic
clubs that I belong to, we also help the homeless
shelters, both the emergency men's shelter, the
Scjourners, and the Samaritan Inn. We cook at the
Samaritan Inn at least once a month, provide a lot
0f help there.

I'm not saying people need to live IiIn homeless
shelters if_ they can't affcocrd tc have a place to
live, but where in American society has it ever been
sald that vou get something without waving for it7?
Tt is no different to move into my place, ftear it

up, and not pavy for it, and mocve -- or to moeva into
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it, and occupy its accommedations and not pay for it
and move, there's absolutely no diffserence in that
and walking into Kmart and shopliifting at will, or
going into Kroger's and eating off the stand and
ruining it for evervone else and then walking away
and exXpacting neot to pay for it. Thieves are
thisves,

And the biggest thing that I stress To my
tenants is that we want to work with them, but that
necessitates & two-way communications.

I have asked, "If vyvou cannct pay the rent, vou
must at least contact us." And I will tell vyou
inevitably it iIs the people who move out and owe tTwo
or three months' rent, tear the docrs off the
hinges, scratch and tear up walls, loosen the tiles,
and knock over the handrail when they are moving
their U~Hauvul truck in, those are the type of pecple
that do not notify us when thev'ire unable to pay the
rent,. They think the best way toc treat us is %o
ignore us.

I vehemently oppose people that have such poor
communication skills that they do noet avail _
themselves of opportunities where I might assist

them through the Department of Human Services, FEMA,
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local comnunity groups that will help to subsidize,

=’sutzh as Heart And Hand.

Tenant cbligations are to pay and also let us
know when they are ending their occcupancy.
unit sitting right now where the mother moved off to
Marvland. She left an 18-vyvear-old boy and a
16-yvear-ocld daughter; and I have no control over
that unit,.

The boy broke inte the unit next-door, thieved,
steole cver 8900 worth of property, and it is stili
in the hands of the court right now, That unit is
totally in limbo. We have sent mailings te both the

mother that signed on the lease and the 18-vear-old

boy that signed on the lease. We have no idea what
to do with their property._  It's costing me $280 g
month plus utilities., I  have absoslutely no ides

when the end of their occupancy will occur.

And if vou're not going to expect fair-paving
tenants ¢ bear the burden for our overhead and
costs —-- because we like to help people, but we are
not in the human services business, we are not in
the charity business, We are in the business of
tryvying tc get a fair return on ocur invesiment

dollar. And bvelieve me, any store uptown daoes not
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operate on the profit margin that I subject myselfl
to. And nobody would put up with the kind of bad
communications our tenants share with us.

And just -- if I may, to, to state a couple
things, Paul Harvey is one of my favorite pecple,.
I'11l end with him but neot before trving tc make a4
point.,

In political science, 1if vou read a lot of

Plata, voeu know that Plato wrote The Republic. He
had a lot of good ideas. When he wrote the law, it
was his idea to try t¢ adjjudlcate common sense. It

was his idea t¢ try to legislate fair practices.

And it was as big a flop as 1t might be to try to
overlegislate things that could best be handled if
the fenants were required to reciprocate, to
communicate, and fto be fair to us. We would be much
more in a frame of mind to cooperate with them and
be more lenient.

My experience is 1f you do not share with the
landlaords the ability to c¢collect (sic) more than a
flat one-month security deposit, then we will bhe
forevear at a disadvantage. If a landlord conly owns
property in a bad part of town and vou expect one

moenth's sscurity deposit when it's well-known that
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the guy is meving in, and he gives vyou one manth,
that's 11 yvou see for three cor four months -- they

know the tricks, they go o the magistrate counrty,

they postpone it, they're still living there. They
get a -- they fight the eviction that I give them.
That's ancther 20 davs. There are up to 70 tTo 20

days It will take to get rid cof an absolutse crook.

If the system is cleaned up s¢o that people «an

be accountable for the merchandise, and that 1Is the
property that they are cccupving from me., I would be
very happy to deal with them.

Insurance companies are given the abilitvy to __ 
set their rates and fees based upon their specific
experiences; and I weould say to yvyou that cne month
might be fine In a place where pecple are paving
good rent, the place 1Is in a nice part of town,. One
month might be Just wonderful. But when you are
dealing with the lower-—-income properties, vyou are
dealing with a lot more headaches; and the only way
te protect the landlord and protect the other
tenants would be to have some flexibility in the
amount of security deposits.

They have cholces. They can live at home; they

can share a dwelling; they can gst a roommate; they
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can go through Mountaineer Habitat; they can ¢o
through FMHA {(sic); they can deal with peopls that
are willing to help them, but they cahnot move Iin
and take advantage of the landlords or the landlords
will ZJust simply mauve their investment dollars
slsewhere, and there will be no option left to
govaernment but to provide more sxpensive and more
sociceconomically-deprived projects and housing
units that compound the problem by ¢ancentrating
crime and that kind cf status.

And as I sald, I'd like to end with Paul
Harvey, and a famous gucte that he alwavs uses
is: "Self-government without self-discipline will

not work." And I don't want to be like Plato and

ioverlegislate, but I do not see anything specken to
'in this that would, guote, assist the responsible
businesses, because we consider ourselves a very

responsible and humanitarian type business -- but I

see on your Appendix B, No. 4B, it says "Will

‘promote consumer confidence and asslist responsible
businesses . " I see nothing in this legislaticnh that
would assist me as a responsible business person 1f
vyou 4o not give some flexibility and tao hold people

accountable and make sure that they are accountable
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to their own leases that they sign, that they
communicate with us, and fthat they actually display
self-discipline so that they might have
self-government and a lot less legislation. Thank
you.

DARRELL McGRAW: Thank vyou,.

MR. RODD: Thank vyou,
Mr. Anderson.

The neXt perscn signed up, returning to our
criginal schedule, is Leff Mocre.

LEFF MQORE: Judge, Director Rodd,
thank you for the opportunity to speak today. I'11
try to be brief.

Ttd like to have the copportunity to address
both Series 23 and Series 24 rules; and then at the
conclusion of my remarks I'd like to sort of give an
overview, if I could, as to how the organization
that I represent, which is the West Virginia
Manufactured Housing Association, generally views
this rule-making exercise generally and the good
work of the Attorney General's office, CTonsumer
Protection Division in particular.

In relation to Series 223, some of the

information that we would like for the Attorney

e e
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General's office to consider is the problem of the
drafting of the rule itself.. From a technical
standpoint, it appears that the rule draftsr
recognized that there is a new statute, 1983
statute, Chapter 37, Article 15, wherein the
legisliature clearly indicates that 1ts purpose -—-
that it is trving tc determine the differences
between various types of factory-built homes, and it
gives on -- 1in i1ts legislative purpoase and
applicability section under 237-15-1, it clearly
states the reason for these definitions.

We accept those definitions in drafting the
rule in part, but we abandon them in part; and we
are uncliear as to why the drafter of the regulations
accepted some 0f those legislative statutes and
abandoned others.

We find that that process was carried
throughout the drafting of the rules, and there's an
inconsistency in definitions and terms. And as
such, we find that, notwithstanding other parts of
the rule and its intent, we find it to .be virtually
anadministerable and subject to a lot of litigation
Just on the definition section, because 1t is in so

much conflict with numerous state statutes, but
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MR. RODD: Bxacuse me. I'm having
a little troubls hearing, Mr. Anderson.
E. C. ANDERSON: We're leaving
right now.,
MR. RODD: Okav.
I'm sorry.
LEFF MOORE: In additicn, we would

paint out specifically tThat 2.5 in feries 23 defines
a, guote, "mobile home park”; and the rules
themselves are gntitled "Practices in Mobile Home
Parks."

While the statute clearly at 22-15-2{c)
defines "factory-built home rental community"”
clearly in the statute, we're unclear as to why we
are using slang language in the rule and in some
type of cases we adopt those definitions. I ——- we
feel that the definition section is extremely
important. The title of the rule is extremely
important as it relates to other state codes, and
for consistency.

That ambiguity We clear -- is also clear in
2.1 and 2 wherein mobile homes and mobile homes

rather than factorvy-built homes are generally
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addressed. And when vyou compare those definitions
and apply the legal definition to the, tao the
propoesed rule, it would indicate that we have a
problilem there.

We'lre, we're confused and perplexed about why
we even Ilncluded 142-23-3, the "Tle-in Zales;

Separate or Discriminaticn {(sic)} Charges.” I heard

speakers earlier ftcoday caomplain that they f=1t that

-1That was unfalr; that people should be ables fto use

their property in whatever way they felt

appropriate. However, we recognize as an industry
that the, that the antitrust provisicns of West
Virginia and federal law clearly prohibit tie-in
sales.

The reason we raise the guestion is the
Attorney General's gffice's Antitrust Division has
brought in the past several successful, I might add,
actions against rental community owners whe engaged
in tie-in -- in ftie-in sales and engaged in
antitrust activity., and there were several consent
decrees that were signed by those -- by our industry
firms.

And so, we're unsure as to why we're even

incliuding that language in the rule. We think the
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anergy might be betfter expended actually enfarcing
the law that is.already there, because we do have —--
we clearly do have laws that protect people from
tie—-in sales and separate and disciminatory charges
based on previous actions ©f the Attorney CGeneral's
division.

In the term, the "Rental Agreement .
Regulrements," we find that, that a, that again the
rule appears to be redundant in view of thes statute
of 27-15-1. Those. statutory regulirements were
there. The only thing that this rule appears to do
is allow the Attorney General's division to bring a
civil suit on bhehalf of an aggrieved party who finds
that the, the regulated entity under thirty- --
nnder Chapter 27, Article 15 fails to perforn, And
from that standpoint we find no -- nothing wrong
with that as long as the language Iin that rental
agreement reguirement section is compatible with ocur
existing statute.

Where we feel that the rule is defective is it
fails to take into account and fails to ascknowledge
a whele body of law that's designed to proftect the
consumer that's not even, ncot even saddressed here.

The West Virginia Falr Housing Act, which is
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the companion statutse fto the United States Fair
Housing Act, it's a body of law that is, is readily
available to the consumers of all kinds <¢f rental
property nationally, and particularliy in West
Virginia; and that statute is very ¢lear:; and rerital
agreements and what shall be contalined In them and
what cannct be contained in them as well as all
kinds of rental practices are very much a part of

Xistlng body of law.

g

Tt's cbvious to us in our industry that there
is a general ignorance on the part of not only the
landlords but alsoc the tenants in this state about
that bedy of law; and as a result, a 1ot aof

viclations of that law cccur; and sven the court

system, particularly at the magistrate level, is

unaware of that body of law and issues rulings
without referring to that law or toe the -- and thus
depriving the consumer, those that the law was
designed to protect, with -~ from the benefits of
the law.

We find that to be conslistent throughout a lot
ocf the activities of government generally is tThat
those people charged with enforcing the law in many

cases are not well-versed in the letter and the
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gparticularly troublesome to_the manufactured housing

provisions ¢f the law, =¢ the resuli Tthere being
that we try fo pass ancther new law sc That 1t's
Wwithin our comfort zone rather than to enforce the
laws that we already have on the books. |

-

I would point out that, that in the

manufactured housing regulations generaliy ---I'11

sumit more detailed commenis abiout tThe particular
technical sections that we feel are defsctive,
and -- Lut many of that {(sic) has to do with the
oeverall apprcach fo fterminclogy.

An 14 lg¢bbyist at the legislature many vears

age told me that -- he said, "Just let me write the

definitions, and vyou can write all the rest of the

ill." And in writing the definitions in this i
proposed rule, I think we've created a situatiocn
where we're going to have & lot of conflict in its
effective administration between contract law,
contract terminclogy., and the axisting state law.
In additicon, I'd 1like to just briefly talk
about rule Series 24 regarding repossessions. I'nm
not going to repeat a lot of the informatiocon that
the Attorney General's office has received this

morning, bBut there are certain sections that are
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industry because ¢f the unigueness of the product,

For instance, 1t would be a deceptive act or.

trade practice to enter a consumer's residential

Q@

premise to selze propertiy. We understand the
concept *here, and we understand what we are trying
to achieve, but remember that we were actually
repossessing his residential property from his
residential property. ¥is rveal ostate very well nmay
be his residential property:; and we may bs also
antering inteo his factory-bullt manufactured home
which is held as perscnal property, that's secured
as personal property, to remove it from his
residential property.

So, just-the —- that —-- we think that's a

fixable thing, but we think that it could be the

-source of a lot of litigation by those people who

feel -- felt aggrieved by trespass or "entering

intc” ©or wherever.

There is also —-—- there's some time limitatlions
ch the sale of distressed merchandise or on
repossessions that we find to be owners,
particularly in view ¢f tThe trade practices within
the industrvy.

If we were forced to meet the time frames that
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were cutlined in the, in the rule, what would happen
is that many c<onsumers would be subjected to greatar
deficiency balances Lhan are necessary. There are
many times when it's to the advantage of both the
consgumer and the holder of the security tc defer a
sale for a seasconal periocd of time in order to
capture the best dollars for the sgason. In
addition, because 0f the fransportation difficulties .
of adverse and inclement weathers and mud and those
kinds of things, many times collateral has to sit in
place for some time in order for it to be physically
moved, and it is not as simple as repossessing an
avtomobile and towing 1t to ancther location,
because of the complexity there.

We would urge that -- and we will address those
in more detail in our written comments, but we wonld
urge that the Attorney General's wfflce revisit
those rules with those kind of comments In mind with
the idea of trying to refine the language somewhat
to consider that there is a lot of unigue situations
that could very well prove troublescome under the
draft language.

Finally, I would l1ike fto, 1If I could, Just

Ltriefly address cur histcory <¢f consumerism within
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cur industry generally and how it has related to the
Consumer Protection Division nmost particularly.

In 1975 when the act passed, went intc effect,
we recognized that the holder iIn due course doctrine
was =2liminated in West Virginia, and & lot of tThe,
the, a lut of the regulrements of the business
communlity were changed by the nature of that

statute. And we also recoghize that, unlike some of

oy

the previcus speakers. that nsiness people are held

e

under -— to a higher standard in the marketplace
than consumers are, And we recognize that there

is -- they should be held to a higher standard, and
we subscribe To that. And it's a right and a
privilege under licenses and other laws that
business people serve the public, and it 1is a
privilege to do that, and we understand that
consumers' rights and businesses' rights are not
necessarily to be held even in all cases before the
law.

But. we, we also recognize that business has a
responsibility to its consumers; and as such, we
formed what we call our Consumer Service Bureau
through the West Virginia Manufactured Housing

Association. And what we did is we worked very
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closegly with the Attorney General’s Consumer
Protection Division, and so the Consumer Protection
Divisicon actually would review consumer complalints
emanhating from ocur Indusiry. They would ftThen review
the complaints to see If & statute was viclated,
particularly Chapter 46A; and if no wvioclaticon on the
surface was desmed and thev couldn't mediate tThe
complaint, they would refer 1t to our Consumer
Drotection Divisicn for industry mediaticon and
assistance.

What we learned gver -- and that system worked
for -- very well. What we learned over the yvears,
that most of the complainis coming bhefore the
Attorney General's Consumer Protection Division were
not vioclations of 46A, but they were contractual
disputes, or warranty disputes, or violations of the
Magnus-Moss {phonetic) Warranty Act, or violations
of Chapter 2% -- or Chapter 21-9 or Chapter 21-11 of
the Code of West Virginia in regards to manufactured
housing, or violations of the fair housing law, or
many other wviclations of existing statutes.

We, we have stacks and stacks of files in cur
offices of complaints that -- where The complalinant

had first fililed a complaint with the Attorney
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General's Consumer Protecticon Division, and the
Attorney General's Consumer Protection Divisicn made
a good-falith attempt to medlate. In additicon, They
also made a review and determined that there was not
2 viclaticn or not an apparent vioclaticon of Chapter
464,

We then got the complaint. Upon investigating

those complaints, in many cases we found numerocus . _ -

iprotracted, over and over, lots of code sectlons

that were viclated,. There were -- there -- we -—-- -
the Attorney General's case workers did not
understand that they were looking at a viclation of
numerous laws. But they applied their law, 46A, to
that particular cemplaint but did not loock at octher
Code secticns that are in existence that protect = -
that osonsumer,

We have a defect in our system. And I'm not
sure I know how to fix that defect; but when a
consumer comes to the Attorney General's office,
they assume that, that, that they're going to get
legal advice on how to proceed with their consumer
complaint,

In many cases what they get is a review of the

consumer complaint, a good faith attempt at
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medliaticn, but they are lefft unawares of many <f the
laws that exist in the Code ¢f West Virginia and the
Tnited States Code that protect them, And so, what
we —-——- I think what happens iz is that that leaves
the consumer unhsarved to a degree, although I1t{'s not
a willingness on the part of the Attorney General's
gffice ¢ do that. I understand their restraint --
constraints by staff and budget and thelr
iegislative mandate under Chapter 4864,

But at the same time many, many landlord-tenant
relationships, many magistrate situatians, many
violations of other licensing laws or regulatory
laws that are designed to protect <consumers are
never passed on to those consumers by the Attorney
General's consumer complaint division, simply
hecause the case worker does not have the
comprehensive knowledge of all of those varicus
consumeyr protection laws that exist, Including fair
housing and licensing laws and regulatory laws and
other rules and regulations that exist, Including
sanitary, health laws, trespass laws, and those
other things.

So, in reviewing that consumer complaint, a

knowledgeakle consumer advocate, like APPALRED a&nd
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others, use a whole body of law to assist the
consumer and not just Chapter 464, I believe that
what we are doing 1s we are tryving ta esxpand our
realm of influence under Chapter 46A s0o we can act
as a government agency on behalf of more aggrieved
people.

But now, even that, it reguires a civil action
and a protracted process under West Virginia Iaw
undar these sections for any meaningfunl work to
happen on behalfi of. the consumers.

I would submit, gentlemen, that we would be
better served to find ways to infarm the public,
assist the public in accessing that body of
knowledge about the laws that already sxist that
protect them. I find that many of our business
people are nct --_are -- in many <¢ases are viclating
the laws themselves simply because they don’t know
they exist.

S0, we have a real educational problem on
behalf of the public, on behalf of the business
community, and I would submit on behalf of the
Attorney General's Consumer Praotection Division case
workers who In many cases are unawares of the

various laws that they overlcok in assisting
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COnSUmEers,

I'm, I'm sort of like the guy alongside the
road who can point cut how the car broke down, bhut
I'm net sure that I have a solution on how o £1ix
it. But I belisve that If we recognize that this
hody of law exists, that -- I'm sure that as tThese

rules make their way ftThrough the legislative

process, there will be advocates from all corners

4
]

Ting statutes that

g
)

cever many of the things that are covered Iin these
rules and why -- and how we have as a scocciety
collectively failed to inform ocur  consumers about
these particular laws that there are there to
benefit them. If we can address that issue at the
same time we're working on these rules, I think the
public would be well served. Thank vou.

DARRELL McGRAW: Mr. Moore, I want
to say something before you guit, I want To say
that, of course, wisdom, you know, the concept of
wisdom, 1is most often recognized because the
purveyaor of the wisdom is cultivating the prejudice
of the one who 1is listening attentively to what he
has to say, all right?

and so, I want to thank you for what I perceive
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'to _be in your latter remsirks this morning s very
wise commentary with respect to how government
Joperates generally. And inasmuch as we are able To-

apply vour observations to the improvement of our
'little corner cf the government, I want te, I want —
to, to perhaps apply vour wisdom to cur

clrcumstances with & view to improving sur services

to the general community that we serve, consumers

alsc.

T

rparticularly snd vendor

And sa, s¢, so, I want to thank vou

warticularly for your, vour remarks this morning and

imparting your wisdom to us on these issues that you
have addressed,
LEFF MOORE: Thank you very much.
MRE. RQDD: Thank you, Mr. Moore.
I'm golng to take about a two-minute break tao
consult about the process here, and then we'll
resume the hearing; but literally that will he Just
a couple of minutes.

{Short recess.)

MR. RODD: Our court reporter has

'kindly acknowledged that he is able to continue, so
'in about two minutes we'll resume with the next

| speaker; and T mean that precisely, that being, in
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the crder that I have 1f here, Lester Caudill.
I'm going to —-— during this two-minute period
of time, I'm golng to also give you the names of the

-

remaining people whose names I have here: David
McMahon, Nelson Robinson, Susan fobkoviah, and thean
previocusly I had called the name <©f Bonnilie Harold,
and I was told that the name of Terrvy Snyder should
be deleted, and also a Neal Walters.

Are any of those pegople arcund?

ODkay, we'lil begin in just, as I say, about a
minute with Mr. Lester Caudili. Thank vyou.

Thereupon, at 12:17 p.m. a recess was had until
12:19 p.m., &t which time the following procceedings
were had, all partles being present as heretocfore
noted: -
MR. RODD: We're ready to resume,
and the next person listed is Lester Caudill.

Thanks for vour patience, Mr. Caudill,

LESTER CAUDILL: Welil, I'm
actually here and gocing to speak on behalf of myself
and Terry Snyder representing the role of United
National Bank. And, of course, we're members of the
West Virginla Bankers Association. We're here

basically Jjust to support Tom Winner's. letter that
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he's already submitted and addressesd to you-all,

I did want to make some simple comments that we
support the Consumer Protection Agency, %the lssues
that thevy have fto address. In general, on Series 24
as Tom Winner has already pointsed out. I don't want
to be redundant, but the issues that he -- that Tom
has addressed, that the Series 24 is prevented in
certain areas, and perhaps not necessary Iin certain
areas; and then as other people have alsa pointed
out, other creditors, that some of the language as
written that the issues are too vague and in certain
circumstances Logo restrictive.

And that's basically all we have. I think
there were some gquestions asked about some general

was goling to

[

repossession procedures sarlier, and
encocurage anvyone from the Consumer Protection Agency
or the Attcrney General's coffice simply to call.

I'm sure . the other banks will -- certainly mine

will -- we would be happy to discuss and, as I
indicated, as to our procedures and any
recommendations or any conflicts or issues that

we —— we all need -- you kKnow, we need the agency
as, vou know, not <¢nly as an agency Lo keep us in

line, but as individuals I'm sure we all have got
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friends and relatives that we need protected, and we
respect and appreciate the efforts of the agency and
the Attorney Genevral's cffice. Thank vaou.
MR. RODD: Thank vou,
Mr. Caudill.
The next speaker listed 1s David McMahon.
DAVID McMAHOCON: I had some

thank-vou's for the General. I'11l save those until

I have socme general remarks and some specific
remarks, Do you have any particular idea whether 1%

would be better +to wait for the General %1¢ hear the

)]

s 1t

)

specifics in general or shall I Just -- cor doa:
make a difference?

MR. RODD: Well, give us your —-
start with yvour specifics, I would say.

DAVID McMAHONW: Dkavy.

There havse bheen several comments by creditors
and cother businesses about the difficulty ¢f using
the word, "reasonable." The benefit of using the
word, "resasonable," is it means flexibility. We
cannct under these rules predict all future market
conditions, all fauture needs, a1l current

circumstances and damages. I think that if we -—--—
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the, the complaint about coverregulation --
unfortunately we complain about reasonableness. if
vou become too specific, then 1t will he
averregulated and inflexible,

Reasonableness leaves 1t in the hands of
industry to decide and businesses to decide. They
who know, as Mr. Moore went on, better than tThe

consumers how things work, what the standard should

‘e They in the first instancs are the ones who

Rnhnow what it is.,

With regard to the subject of landlord-ftenant
and deposit accounts bearing interest at some
npossible time frame, there is ~- 1f you are the
fiduciary for the account and if it is to your
benefit for.the money to stay in the account, and if
veu get paid the interest, then that is possibly a
conflict because of your fiduciary's Interest.
That's why lawyers are nct allowed to receive
interest on their ftrust accounts,. However, it's
unclear that because it applies fto the lawyer's
fiduciary, that it would apply here.

support the suggestion by the man from

=]

sut
Robinson & McEliwee, that we do for deposit accounts

what was done for interest.on lawvers' trust
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accounts., Have them put the money in &, in a, in an

interest-bearing account. The interest will first
go to the expenses of The account. And bLecause it
is so difficult to account for sach tenant's
interest if there is more than one tenant's moeney in
the acgount, have that money go to a fund that would
provide housing for homeless pecoplie.

With regard to the comment in the -- in a

ot

landlord-tenant on the fac that the rules reguire
the deposit be returned, if possible, tTo have been
done within 20 days, I think that's gxtraordinarily
reasonable. ..I would think 14 days would be my first
choice. That's two weeks for the landlord te walk
in the place, loock around, get a reasonable estinate
of what's it's going to take, get somecne in there
to do an estimate of repairs, and walk out.

60 days is just not workable for vour typical
tenant. Pecople have & hard enough time getiing
together a deposit to rent ohe apartment. If they
then need to move from one apartment fte another,
where do they get the money for ithe second deposit
if they've got to wait 80 days for the deposit fron
the first unit.to become free? It's just not =

feasible thing for the tenant to be able fto do, o
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walt 80 days to get a deposit back. It should he --
I say 14 sounds reasonakle to me. Anything beyond
20 is Jjust -- it just deprives tenants of the

abllity to rent their nex rental unit.

With regard to the complaint about there having
to he a roof -- an estimated repair of $50, ane
gentleman suggested $200, I would suggest that Iif

vyou are on a minimum wage, working 30 hours a week,

which lots ¢f folks are, trying to raise a family,

vour monthly income is goling to be about 550 bucks.
If you have got a surprise auto repair for 200 bucks
cn a car that might not be worth more than 3 or
$400, that's a significant fact. I think the 550
amount iIs very reasonable on that account.

I have written down —-- I think It was on
deposits. To get to the lady who said she reguired
2 $2C deposit, I have never in my 20 years of Legal
Aid history heard ¢f a deposit that low. There

are -- I'm not sure that I've gver heard of one

under a hundred dollars either. It's kind of a
practice in the Iindustry to have cne month's rent,
which is, which is not unreasonable, which is what,
what is allowed by the rule, and I think it's

unreasconable fto —-- Just by the <¢comments
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of Mr., Anderson,.

With regard to the comments of. Ford Motor
Credift company and with respect t¢ Chrysler Credit
company, they fTalked about the place that they have
found where they can get the highest dollar when
they resell a repossessed vehicle is a wholesale,
that is desglers-only auction and not the public.
And they say that thev've tried all of these

different things, and that's what they found works.

L]

They say they've tried an Iindependent lot to sell

a

rapossessed goods; they say they nave ftried o
advertise in the paper; they have tried -~ they have
tried public sales cn the courthouse steps; they
have ftried the dealers-only auction.

The problem with the dealers-c¢nly auction is it
assures Tthat never ever will they get an amount for
the repossessed goeds above wholesale, because
consumers are not allowed into those auctions. S0,
it guarantees that they will, that they will not ge=t
more than wholesale. If the car was worth more than
wholesale, the dealers are friendly, that he'd bid
on some other car at its wholesale value, and then
vyou cculd mark 1t up to retail., 20, it's inherently

unfair.
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They say 1it's the ocne they have tried that is
the best, but tThey haven't really tried thewm all.

The best one is to put it back on their dealer's

used-car lot. But they deon't do that, and the

H
¢

 reason is bacause the dealers make a higher profit,
%a higher net profit when they sell their own
inventory, used inventory -- even &5 used Iinventory,
they make a higher net profit on that than reselling
PR 2 {

2 4
L

n Lo <compets

)]

ithe repassessed car. EBut they o

L)
b

with themselves in the way that they really would
get a true falir market value.

0f course, you go to a used car lot, If —- vyou
ican ¢all the previcous cwner,

¥You can call tThe previocus owner of a
repossessed car. There's no reason why not, But
they don't use that kind of practice as they would
I1f their own used car lot =0ild a car, because they
don't want to compete with themselves. So,

references ta the —-- the retalil value of the books

is the most accurate one.

Another comment I want ftc make generally is

that several of the commentators said that any
little addifticnal ey¥pense that these rules may cause

are autcmatically passed on te the consumer. I'm
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confused, I thought these gentlemen were all
private enterprise people who live in a marketing
fund where price is determined by supply and demand
In additiaon to cost. And it depends on the -
flexibility and demand foy the product whether in
fact the industry will absorb f{rom ts profifts some
cf the other expenses. It's simply net an accurate
statment that all costs would be passed on to the
consumer.,

There were also several comments that said that

what the, what the Attorney General has proposed

goes beyvond the Uniform Commercial Code. Well,
that's really not the guestion, If -- svervything,
almost evervthing in Article 46A -— Chapter 46A goes

beyvond what's in the Uniform Commercial Code,
Chapter 4864 provides additional consumer
protections. Included in that is the unfair and
deceptive practices law which can offer protections
to consumers, It goes beyond the Uniform Gommercial

Code, Holder v. Course deemed as an example. Sa,

that it's not inappropriate for the Attorney General
toe do this. The difficulty would be amassuring that
there is particular statutory authority for what vou

are doing when vou go bevond the Uniform Commercial
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Code,
MR. RODD: Do vou want to explain

what vou mean by the example of tThe Holder v. GCourse

as golng bevyvond the UCC?

DAVID McMAHON: The Uniform
Commercial Code -- I don't know the exact
provisicns --— devised the —-- let me think for a
second. _

It says there -- T think "privy" wonld be
appropriate -- privy between the buyer -- where he
brings a warranty claim and the assignee of the
negotiable paper -- therefore, the cld -- for
exanmple, the o0ld roofing scams where someone would
go ta an old perscon's house, convince them they
needed a new roocf, go up and paint the roof btlack,
charge them for a new roof, =211 the paper tc a bank
or a collection agency which would then collect the

cost of the new roocft.

Under the Holder v. Course that stood up in

UCC, the seller would have to pay the bank., It
could only go against the guvs that painted his roof
bBlack to get his money back, 0f course, they guy
that painted the roof black is In Ohio.  However,

46-2-101, 102, and 103 abolishes Holder v. Course.

ACCURATE REFPORTING SERVICE, INC,.
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It's —-- it geoes pegyond the Uniform Commerclial Code,
perhaps not exactly conflicting with it.

The cutoff in Iandlord and tenant casaes, tThe

[0}

cutoff of utilities, the gentleman made an excellent
remark. He said that when the tenant is lawfully,
lawfully in the premises, the landlord should not be
a#ble to turn off his utilities. When the tenant is
unltlawfully on the premises; then evervone should:
and I agree with him. The guestion is who decides
unlawfully? And I believe 1If vou listen to his
remarks, he was savying ¢nce the guy has stopped
paving rent before any court has declared his
tenancy teoe be unlawful, that's when he cught tTo be
able to cut off the utilities.

The problem with that is, is that despite the
apparent reputability of the people who testified
here, there are lots cof disresputable landlcords. I
find it frankly incredible that the fellow
representing the Morgantown landlords association
comes down, and anybody that's gone to school in
Morgantown ¢r had children gone t¢ school in
Morgantown Knows that landlords take tTremendous
advantages of suits in those situations. I think

there are other people who are not at a good

ACCURATE REPORTING SERVICE, INC,.
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bargaining pceifion, either economically or
otherwise, +o, to get back deposits and to otherwise
protect themselves from unsrupulcous practices of
landlords. .

I'd alss like to correct the gentleman from
Robinsocn & McElwee when he talked about the fact
that the secured party came by at a privafte sale
when there are recognized markets for -- that state
the price of goods.

The ¢ase law In that situation taiks about
things like wheat futures, especially the commercial
practice thing o¢f grain futures, security markets,
vyou know, when stocks are put up as security. And
unfortunately a -- the -- its values would -- NWADA
blue books. . Those are not considered to be
recognized markets.

MR. RODD: I believe there is case
law to that effect.
MR. McMAHON: Teas.

They talked te us somewhat about not needing
more guidance oh commercially-reasonable sales.,
Currently the concept of commercially-reasconable
sales is too flexible. I have an article that's

about te be published in the Financisal Quarteriy

ACCURATE REPORTING SERVICE, INC.
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which T will submitft tomorrow that's pertinent
testimony that states nine reasons why it's not true
that the secured party has a financial interest in
getiting the most cut of the resale of secured
gacds, In fact, what Tthey are most Iinterested in iz
their cwn deeds and their own overall financial
interest. -

Why should yon step on veour feet and not work a

little harder to get & little Zxtra value for these

fin}

goods vou repossessed when vou can send that same
guy out to a4 sales promotion that will bring lots
and lots of business to yvour, into your companv®?
So, there are in fact huge difficulties with
commercially-reascnable sales currently in the
Uniform Commercial Code which makes the Attorney
General's attempts o limit and clarify an excellent
idea, An example: There is a West Virginia case
that says that a car was advertised for sale in the
legal ads in & local paper as part of the notice to
the pubklic that the geocods were for sale so the
public could bBid on it. And the West Virginisas
Supreme Court, surprisingly but consistent with
cther courts, remanded that fte the circuit court to

find out if that was a commercially-reasonable way

ACCURATE REPCRTING SERVICE, INC.
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to advertise a car for sale,.

Well, I think anybody in this roaom -- there's
not many of us left —-= knows that if vou ever
shopped to buy a used car, you start in the want ads

or you start in the Ad Bulletin or you start in the

car advertisements. Whoever goes to the legal aid
section %t¢ buy a car? And yet our West Virginia
Supreme Court has said that that may in fact be a
commercially-reasonable way to sell a c<car, and that
makes no sense,

Part of the NADA book valuation as in strict
foreclosure, the real fraud that takes there is
strict foreclosure, that 1s where I go to the
consumer -- I go toe the —-- the secured party goes to
the debtor and says, "I'1ll tell you, I'm not going
to go to this commercially-reascnable sale, so let
me keep the goods, and vou don't owe me anvthing.®

The current law: that can anly be done for
full satisfacticn. That is, I can only keep the
goods that way from & commerclally-reasconable sale
if I grant full wvalue. Oh, I have to tell you that
the national conference of {(unintelligible) uniform
state laws has taken a change in that to be purchase

satisfaction.,. But that -— what that -- it's only

ACCURATE REPORTING SERVICE, INC,




[

[\S

[0)

i0
i1
12
i3
i4
15
16
i7
18
18
20
21
22
23

24

ri i52

supposed to apply if the secured party doesn't kaep
the goods for their own uss, And we all know that
recple who finance used cars <r replsSsSess New Cars
which are then used cars never keep It for thelir own
use., S0, the use of strict foreclosure at all is
probably inappropriate.

Mr. Moore, from the manufactured housing
association, made some excellent points, some of —-
some I agres with, I am not sure either that the
60-day requirement for sale will in the end work to
the consumer's benefits, bhecause particularly in the
area of mobile homes I think yvou do better selling
them in the summer than February, and it's better to
wait and get a better price. Cn the other hand,
there are times when -- with cars, vou know, it
deesn’'t make such a difference; that people do keep
cars until they deteriocrate in value, and they don't
make enough effort. Perhaps a reasonableness time
frame should be put in there which gives the burden
on the industry to figure ocut what it is if they
know this.

With regard to his statement that there are
perhaps other areas of West Virginia law that cover

some ¢f the areas. that we have covered, and a number

L

ACCURATE REPORTING SERVIGCE, INC.



10

i1

iz2

13

14

15

is8

17

18

13

20

21

22

23

24

153

of people said that, that 1t is ftrue that there are
other areas ©f law that cover somz ¢f the cones we
covered, but the particular bwenefit cof making it an
uniawful practice under the West Virginia Consumer

Credit and Protection Act 1s that 1t will give the

consumer a remedy for things like your.-- the
credit -- UCC -- FTC Credit Practices Act that West
Virginia incorporated. There currently is no

private remedy for the Attorney General toc do that
and enforce that. Only the FTC can enforce its,

And I don't know about antitrust, and so this would
give the consumer a remedy to enforce, which would
be very bheneficial.

Let's go back t¢ the general remarks. 0f
course, we thank the Attorney General for dcecing
this, These rules and regs., they have law, These -
are —--— they also are an enormcus undertaking, and I
admire the work cof Mr. Rodd and his people under him
trying t¢ do this. Because 1t 1iIs such an enormous
task, of course there will be, there will be things
that cannot be thought about by all of the heads
sitting around the first time. 2S¢, these comments
are important, and I thank the Atftorney General and

his staff for allowing me to comment and exceeding

"AGCCURATE REPORTING SERVICE, INC,
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my f£ive minutes.

There are certain areas that are very
important, landlord-tenant being one. We ses
repeated problems with landlords entering tenants’
places as if they were the landlord's residence
instead of the tenants' residence. That's an
important factor.

It is also Important to recognize that
landlord-ftenants transactions now are essentially
consumer transactions, and the law originally arcse
out of the law of England dealing with lords and
peasants. And so this kind of update is needed.
All of the provisions that you are inguiring in
other states -- and there are still loits of
landlord-tenant transactions goling on in there.

It!'s particularly important to segregate that

deposit account. A lot of the problems we have are
the, are the tenant -- the landlords who are not
particularly doing well who mix -- commingle thelr

deposits, their deposit funds with their, with their
general cash flow. When cash flow is down, we

find -- when their cash flow is down, particularly
are the deposits, and that's why it's particularly

important to segregate those accounis.

ACCURATE REPORTING SERVICE, INC.
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Within repossession —-- again, I'm talking about
commercially—-reasocnable sale -- the sale at a public
auction is the worst abuse of used cars that I see,
and then it's rescold later. I have a particular
case that I am now working on where the bank sold

the car to itself at a public auction for $200; my

clients and everbody -- the car went there for $800.
Well, even the wvalue -- 1t will only earn credit
against the resale for £250. 2nhd in fact when the

car was repossessed, they told her that the car was
going to be sold to that dealer. S0, 1t was all a
setup.

I've already mentioned that the credit practice
rule is not enforceable unless vou pass these rules.
I'd also like to particularly thank you for
vour proprietary schocls, Since the legislature in

the last sessicon eviscerated the statutory
protecticocns for students going into proprietary
schools, such as Northeastern Business College, they
closed down Century College, they ¢losed down the -——
I think it was great that the Attorney General used
his statutery authority to do this.

My c¢closing remark is that whenever you do

legisiation, the rules -- the important thing: You

ACCURATE REPOQRTING SERVICE, INC.




[

[

19

11

12

i3

i4

15

18

18

ig

20

21.

22

24

158

never want %o hurt the good guys, but 1t's important
to get the had guvs. The difficulty is how do vou
regulate the bad guvys in a way that hurts the good
guys the least? But the polar star -- we nust
always Reep the light 1it -- is that we 4o have bad
guvs out there cperating. The good guys should not
have tao compete with themn. We need to he sure to
get the wad guys while treating the gcod guys as
gently as we c¢an, and stil})! not forget that the
nltimate goal is to regulate those bad cones in our
Pusiness community and protect cur interests.

And T will also submit a mark-up, if vou would,
0f the rules and regs and some small things that T
have found as I have read through them.

MR. RODD: Thank vyou wvery much.

As I look around the room, I see that there is
noboedy here, all who has not spoken, so I will
spread my thanks upon the reccrd to all of those
people who have spocken and to our court reporter for
bearing with us during this long morning.

And with that I'11 declare the public hearing
closed; but I'll state for the record that we will
recelive commenis at the Attorney Ganeral's Consumer

Protection Division, 812 Quarrier Street, £ixth

~ ACCURATE REPORTING SERVICE, INGC.
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Floor flcor, until 5:00 w'e¢lock the close of
business tomorrow.

Any comments, guestions?

Thank vou. This hearing is concluded.

AND at 1:42 p.m, these were all the proceedings
had and reported upon this matter.

-0-
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STATE QF WEST VIRGINIA

COUNTY OF KANAWHA, To-wit:

I, Dwayne Price, a notary publlc within and for
the county and state aforesaid, duly commissioned
and gualified, do hereby certify that the foregolng
public hearing was duly taken by ne and before me at
the time and place specified in the caption herecf.

I do further certify that the said hearing was
reported by me in stenctype notes, that the same
were accurately written out in full and reduced to
typewriting, and that said transcript is a true
recard of the praoceedings.

I do further certify that I am neither attorney
or counsel for, not relatsd to or emploved by, any
of the parties to this action, and further that I am
not a relative or emplovee of any attorney or
counsel emplovyed by the partlies heretoc or
financially interested in this action.

My commission expires December 13, 1998.

Given under my hand this 12th day of August,

1994.
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Thomas W. Rodd, Esguire August 11, 1994
Page 11
necessitated by the regulation. This provision is also incon-

sistent with the spirit and letter of West Virginia Code, 46A-6-
101.

6€6.17 - 6.19 These provisions should be eliminated in
their entirety because they are wvague and confusing, and not
consistent with the spirit and letter of West Virginia Code, 46A-6-
10,

6.20 This provision should be amended to eliminate the

words "clearly" and "conspicuously" as this language is vague and
subject to varying interpretations, which would breed litigation.

SERIES 24 - SECURITY INTEREST AND REPQOSSESSION PRACTICES

3.2 Repossession

Various subsections of §3.2 either restate or contradict
existing law and, for that reason, are confusing and inconsistent
with the spirit and letter of West Virginia Code, 46A-6-101.
Further, §3.2.7 contains language (undue hardship) which is vague
and subject to various interpretations. This language would
unguestionably breed substantial litigation and render the
repossession rights of a creditor meaningless and merely an
invitation to litigation. Further, §3.2.9 involves issues which
are constitutional in nature and, accordingly, this prevision
should be eliminated.

3.4 Sales

The various provisions contained in subsections set forth
from §§3.4.1 to 3.4.12 are inconsistent with existing law and
violate the spirit and letter of West Virginia Code, 46A-6-101.

BERIES 25 - ADVERTISING AND SALES

Numerous provisions set forth in Series 25 are vague and
subjective and would result in varying interpretations cf the
meaning of the language. This would result in litigation and
increased costs to both dealerships and consumers. This language
also violates the spirit and letter of West Virginia Code, 46A~6-
10l. Various sections and subsections of Series 25 which contain
language of this sort include, but are not limited to, the follow-
ing: 2.1, 2 .5, 2.6, 2.7, 2.9.1, 2.9.2, 3.1, 3.2, 3.3, 3.3.3,
3.4.2, 3.4.3 -4.4, 4.1, 4.5, 4.8, 5.3, 6.1, 6.1.2, 6.1.4, &6.1.5,
7.2.%, 7.1.2, 7.1.6, 7.3, 9.3.2, 10.1, 10.1.1, 10.1.3, 10.1.5,




Ford Motor Credit Company Legal Office

The American Read
P. O. Box 6044
Dearborn, M 48121-6044

August 4, 1994
Mr. Thomas Rodd
Deputy Commissioner of Consumer Protection
Office of the Attorney General
812 Quarter Street
L & S Building, Sixth Floor
Charieston, West Virginia 25301

Re: Series 24 - Legislative Rule Pertaining to the Prevention of Unfair or Deceptive Acts
or Practices in Security Interests and Repossession Practices

Dear Commissioner Rodd:

As the largest autornotive finance company in the world with over $77 billion in receivable,
Ford Moter Credit Company supperts efforts to promote fair and consistent treatment of all
customers. To the extent the proposed rule promotes such treatment, Ford Credit is
suppoertive, however, we must express our deep concern over, and opposition 1o, provisions
which would place unreasonable burdens on the automotive finance industry and ultimately work
against the best interest of the consumers of West Virginia.

Although it is Ford Credit’s policy to accommodate our customers to the greatest extent
possible, unfortunately, repossessions do occur. Proposed rules 3.2.7 and 3.4.3 are opposed
by Ford Credit for the following reasons:

Rule 3.2.7 requires the creditor to possess knowledge that is generally unavailable.

Rule 3.2.7 provides that it shall be an "unfair and deceptive act or practice to deliberately
seize property from a location that causes undue hardship to a consumer." Most vehicle
repossessions cause some degree of hardship, but how will a creditor ever know whether a
recovery place and time will constitute an "undue hardship"? Ford Credit would be subjected
to the burden of countless ciaims in litigation, alleging that Ford Credit knows or should have
known that the repossession wouid cause an undue hardship. We believe this rule is
tantamount to a repeal of the statutory right to repossess collateral, the cost of which will be
borne by West Virginia consumers who pay as agreed.
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Rule 3.4.3 places burdens on creditors which will increase the cost of, and decrease the
availability of credit in West Virginia,

Rule 3.4.3-works to require that a repossessed vehicle be sold at "retail* or that credit be
given for the "retail market value®.  This rule appears to be based on two false premises. First,
creditors will always be able 1o coilect deficiencies from defaulted customers, and hence, have
no incentive o maximize the sale price of repossessed vehicles., Second, a retail sale will result
in greater proceeds applied to the account than a wheolesale sale.  Unfortunately, such premises
are flawed for the following reasons:

1. The creditor must get the highest sale price reasonably for the repossessed vehicles.

The rule assumes the creditor can simplify "force" the defaulting consumer te pay the
difference between the cutstanding balance and the proceeds of the sale. In fact, repossessions
occur precisely because the consumer is unwilling or unable to pay! Creditors must, therefore,
assume that additional amounts will not be ccllected and seek {o obtain the highest sale price
reasonably possible to minimize potential lcsses.

For example, Ford Credii experiences an average deficiency of over $3,100 after the sale
of a repossessed vehicle. Less than one-third of this deficiency is recovered from post-
repossession collection activities. Once again, it is critical that we maximize the sale price of the
repossessed vehicle to reduce bottom-line losses.

2. Wholesale automotive auctions {open o dealers only) obtain the highest prices at the
least cost.

The automotive auctions, used by Ford Credit in selling recovered vehicles, are
sophisticated state-of-the-art multi-million dollar facilities complete with marketing departiments,
cleaning and repair facilities. [t is not uncommon to have over 1,500 dealers in attending and
pariicipating at these auctions, Every aspect of the process is designed and monitcred by
vehicle remarket specialists to quickly and efficiently obtain the highest price for the consumer’s
account.

3. Forcing creditors to open retail outlets or give creditor "retail” prices will increase the cost
and/or reduce the availability to all West Virginia consumers.

Proposed rule 3.4.3 would increase the costs associated with repossessions to creditors
such as Ford Credit. In response, creditors, in order o maintain acceptable profit margins, will
either have to raise the cost of credit to all customers, or tighten credits policies. [Marginal and
higher risk customers will be rejected in an effort to reduce the number (and costs) of
repossessions.]
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4, The proposed rule in contrary to current West Virginia law.

The legislature has established the standard for rules of repossessed goods as
"commercially reasonable” (W.Va Code § 46-5-504(3)).

This standard and its application to wholesale automotive auctions have long been

accepted in jurisdictions throughout the country.

5. The federal government has concluded that wholesale automotive auctions are
advantageous to consumers.

As part of its investigation of creditor practices which led to the adoption of the Credit
Practices Rule, the FTC considered requiring that repossessed vehicles be disposed of at retail.
The FTC's conclusions matched what common sense would dictate,; i.e., after deducting the
reasonable expenses of a retail sale, the debtor's account would not be credited an amount
greater than that resulting from a wholesale sale. They further concluded that "....this provision
would impose costs, and could raise the cost and reduce the availability of credit, in excess of
offsetting benefits.” Ilts conclusions was based on an examination of the incentive of creditor
to maximize the sale price and the fact that the wholesale/retall price difference is due primarily
to the costs of running retail outleis,

We view this rule as nothing more than an attempt to increase creditor costs on defaulting
accounts, which will only hurt good paying customers.

in conclusion, let me restate that Ford Credit is supportive of fair and consistent treatment
of all customers. Qur specific cbjections are cutlined above. | am available to discuss further
(313-323-7460) and/or present our views at your August 10, 1994, public hearing.

q ik )/m
Rick J. Beller
Governmental Affairs Manager
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SUMMARY OF OPPOSITION TO SERIES 24

The West Virginia Bankers Association ("WVBA") strongly urges the
Consumer Protection Division to reconsider promulgating Series 24. The proposed
regulations are not necessary to address the identified consumer issues for several
reasons. First, these issues are already regulated by Article 9 of the Uniform
Commercial Code, the West Virginia Consumer Credit and Protection Act
("WVCCPA"), and/or federal consumer protection regulations.

Second, some of the provisions of the proposed rule actually conflict with
either Article 9 or the WVCCPA. Thus, if promulgated, the preposed rule would

interject uncertainty in a well-established area of law.

Third, the WVBA is not aware of abuses in the areas of security interest
creation and repossession activities which are not addressed by existing law or which

would warrant such sweeping regulation.

Series 24 purports to fit the regulation of credit practices within general
consumer protection provisions. Both the WVCCPA and federal law regulate eredit
practices and trade practices separately. Such regulation should remain separate
because the credit contract and related enforcement activities are distinctly different

from acts related to induce a consumer to make a purchase.

The proposed rule states that it "shall be liberally construed to effectuate
the purposes of Article 6.." of the WVCCPA. While Article 6 regulates general
consumer protection, regulation of credit and debt collection is.actually governed by
Article 2. Also, the division’s authority to promulgate rules under Article 6 is limnited
to conformance with the the rules and regulations of the Federal Trade Commission
("FTC"). However, Scries 24 is much broader than and thus beyond the scope of the
FTC regulations. Thus, the topic of the proposed rule is inappropriate under Article
6.
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The WVBA is also concerned that Series 24 could impact the availability
of consumer credit and the cost incurred by the consumer. For example, if out-of-
state lenders are required to conform to the additional restrictions of Series 24, they
could charge more for their services or simply cease offering their services in West
Virginia. Such a result is exactly what the legislature intended to prevent when it
enacted Article 8. The statute expressly states the following in:%fent of the legislature:

that this article not be construed to prohibit acts or
practices which are reasonable in relation to the
development and preservation of business or which are not
injurious to the public interest....

An increase in cost to obtain consumer credit and/or a decrease in available sources
of consumer credit would be prohibitive to business development and clearly would

be injurious to the public interest.

263991




COMMENTS OF COMMUNIIY BANK OF PARKERSBURG
TO
TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL
SERIES 24
LEGISLATIVE RULE PERTAINING TO THE

PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR
PRACTICES IN SECURITY INTERESTS AND REPOSSESSION PRACTICES

INTRODUCTION

Community Bank of Parkersburg is an independent State Bank situate
in Parkersburg, West Virginia, with assets of approximately of seventy
five million dellars ($75,000,000,00). It has been a lending
institution for seventy seven (77) years. Throughouﬁ its history it
has had a strong emphasis on consumer lending. Community Bank of
Parkersburg objects to the proposed title 142 Legislative Rule in the
following particulars. R

OBJECTIONS TO THE RULES

1. Community Bank of Parkersburg objects generally to the Rules
because their adoption, in totality, will require Community Bank to
restrict the availability of credit to only the most creditworthy
customers.

2. Community Bank of Parkersburg objects to specific provisions
in the Rules including 3.2.7, 3.2.11, 3.2.13, 3.2.4, 3.4.2 and 3.4.6.

3. Community Bank of Parkersburg objects to the proposed Rules
generally because in their totality, they tend to be duplicative of
existing laws, specifically the Uniform Commercial Code, which will

create confusion and uncertainty as to applicability and enforcement.




ARGUMENT

1. Community Bank of Parkersburg will be reguired to limit its
extension of_credit;to only the most creditworthy customers if these
regulations are adepted. The effect of regulations such as 3.2.7,
prohibiting a repossession of property that causes undue hardship, or
3.4.2, restricting the ability to sell collateral at private sale, or
3.4.6, which imposes implied warranties on the lender when selling
collateral, will be to deprive the lender of the ability to reasonably
recover possession of and liquidate collateral in a manner designed to
minimize losses and limit expenses generated by such transactions.
Therefore, the only recourse available to the lender will be to limit
its lending to those customers with gilt-edged credentials which
minimize the likelihood that a repossession will become necessary. If
repossession is no longer a viable remedy, because it imposes undue
hardship on the debtor, or because the lender is regquired to make
implied warranties to purchasers of the collateral, the lender will
only make consumer loans to customers it determines constitute no or -
little risk of loss. Obviously the restriction of the extension of
credit only to such customers is not in the consumers' interests.

It is interesting that the economic impact statement attached to
the proposed rules asserts that the adoption of the propeosal will
promote job growth and business development. In fact, the exact
opposite will likely be the result. Imposition of these rules may
effectively close down the mobile home industry in this state, now one
of the fastest growing sectors of the economy.

2. Community Bank of Parkersburg objects with specificity to the
following provisions:

a. 3.2.7 This prohibits the seizure of property from a location




that causes undue hardship to the consumer. It is hard to
concelve c¢f a repossession that would not cause undue hardship
to a consﬁﬁer. If the item to be repossessed is a car,
repossessing it from a driveway of the borrower will cause the
borrower undue hardship. If the collateral seized is a mobile
home, remocving the mobile home from the real estate upon which
the consumer lives will cause the consumer undue hardship. 1In
many instances, I would assume it causes undue hardship when
the debtor voluntarily surrenders the collateral.

3.2.11 This prchibits entering a consumers' residential
premises to seize property. The first question would be what
are residential premises? Does this include the driveway or
an off street parking area? What i1s the effect of this
regulation when the collateral is the consumers' residential
premises? In addition, there is nothing inherently wrong with
the peaceable, uncontested entry upon the premises of the
debtor to repossess the collateral. O0Often, that will be the
only available means for the lender to obtain possession of
the collateral.

3.2.13 This provision makes it a prohibited practice to fail
to dispose of collateral within ninety (90) days of
repossession if the consumer had paid sixty percent (60%) of
the amount owing. One wonders what the percentage of the debt
discharged by the debtor prior to the default has to do with
the reasonable period of time which may be required to dispose
of the collateral. Often collateral is in less than ideal

condition when repossessed. By the time repairs are made it




may not be possible to market the property in a commercially
reasonable sale within ninety (90} days. Further, it is quite
possible tﬁat a buyer at a commercially reascnable price will
not - be found within ninety (90) days. Perhaps the Consumer
Protection Division should propose that the State of West
Virginia would be the falr market value buyer of last resort
for all collateral not disposed of within ninety (90) days.

d. 3.4.2 This provision barrs the sale of collateral in a
private sale to a secured party or to a party affiliated to a
secured party. We are provided no definition for the term
"affiliated". However, it should be noted that "affiliated™
parties are often an excellent source for purchasers of
collateral at a commercially reasonable price. So long as the
sale ig in a commercially reasonakle manner there appears to
be no reason to deprive the lender of this source of
purchasers. Sale of the collateral is to the consumers’
advantage as well because it fixes the deficiency balance
owed, 1f any.

d. 3.4.6 This provision imposes implied warranties upon the

lender as seller of the collateral unless the lender credits
the debtor with full retaill market value. Once again, retail
market value is not defined. More importantly however, lenders
are not retailers of commercial precducts. Given the interest
of all parties in the quick liquidation of collateral, it does
not appear to be in the interest of any party to apply

warranties to these transactions.
. 3.2.4 This provision prohibits making false threats to

repossess property. One wonders under the regulations how a




threat 1s going to be determined to be false. The fact that
collection éfficer advises a debtor that a continued default.
will result in repossession, but repossession does not occur
because an accommodation of scme kind takes place, does not
make the representation of the collection officer a "false
threat". If the lender is proceeding in bad faith, the
censumer has existing remedles.

3. The proposed Rules are duplicative of existing laws which
would create confusion and uncertainty. In may instances, the language
of the rule is similar to the meaning of the Uniform Commercial Ccde.
In fact, some of the provision, i.e. 3.3.3 and 3.4.12 are mere
redundancies. Others however, use terms which, although similar to
existing law, may ke interpreted differently. For example, 3.4.8
prohibits a lender from seeking a deficiency not based on a "bonafide
sale". What is the difference between a "bonafide" sale and a
commercially reasonable sale. Are these rules going to be interpreted
to impose a new standard upon lenders nct now in existence? &All the
provisions of the rules which are repetitive or similar to existing

laws should be deleted.

Respectively submitted,

& |- (/
JZlC%éAfagiz;_};’.'

WILLIAM G. POWELL
counsel for Community Bank of Parkersburg
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Comments of. Chrysler Credit Corporation Regarding
the Proposed Legislative Rule Pertaining to the
Prevention of Unfair or Deceptive Acts or Practices
in Security Interest and Repossession Practices

Introduction

Oon July 7, 1994 the Office of the Attorney General filed with
the Secretary of State proposed legislative rules pertaining to the
prevention of unfair or deceptive acts or practices in security
interest and repossession practices. The promulgation of such

rules i1s authorized by W. Va. Code §§46A-6-103, 4&6A-7-102(1) (e).

However, W. Va. Code §46A-6-103 specifically requires that any

rules and regulations promulgated pursuant to its authority
"eonform a nearly as practicable with the rules, regulations and
decizions of the Federal Trade Commission and the federal courts in
interpreting the provisions of the ' Federal Trade Commission Act,’

as amended from time to time."




Chrvsler Credit Corporation

CHrysler JCredit Corporation ("Chrysler Credit") is a
Delaware corporation, with its principal place of business located
in Southfield, Michigan. As a corpeoration engaged in the
"financing"'! of motor vehicles in all 50 states and abroad,
Chrysler Credit has obvious reasons to be interested in the rules
currently propcsed by the office of Attorney General of West
Virginia. Chrysler Credit comments on the proposed rules because,
as written, they will have a significant negative impact on West
Virginia's consumer credit industry, which will ultimately result
in the reduced availability of consumer credit and/or a higher cost
of credit to consumers. Chrysler Credit believes that many of the
proposed rules are eéither: (a) excessive in scope or in direct
opposition to existing positive law and, thus, impermissible under
the controlling statutes or (b) amkiguous and inviting of

unnecessary litigation.

! With the exception of "floor plan™ financing. The financing
is accomplished by the assignment to Chrysler Credit of retail
installment contracts. Thus, the business of Chrysler Credit is
directly affected by the provisions of W. Va. Cocde §§ 45A-1-101 et
seqg., 46-%-101 et seg. and these proposed rules.
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Comments

In specific reference to each of the numbered paragraphs of
the proposed rules, Chrysler Credit would offer the following

comments and proposals.

§142-24~-2, Definitions.
2.1 No comnent.
2.2 This provision should be revised to comport with the

provisions of W. Va. Code §46A-1-102(12) (a) (v), in which

consumer credit transactions are limited to those in
which the amount financed does not exceed $25,000.00.
2.3 No comment, this provision is in accord with existing
law.
2.4 No comment, this provision would appear to simply provide
a name for a practice made permissible by the provisions

of W. Va. Code §46-9-505(2).

§142-24-3, Prohibited Practices.

3.1 Security Interest.

3.1.1 This section seems to imply that a crediter must
have actual intent, at the time a contract is signed, to
repossess if a default occurs. This rule should allow a
creditor to keep repossession as an option 1f default
doces occur. As a matter of practice, Chrysler Credit
uses repossession only as a last resort. The rules

3




3.2

should not force a creditor to rush to repossess when
other alternatives are available. Yet, such is the
likely result if this provision remains.

3.1.2 No comment, in accord with existing law.

3.1.3 No comment, in accord with existing law.
Repossession.

3.2.1 No comment, provision is in accord with existing
law.

2.2.2 No comment, provision is in accord with existing
law.

3.2.3 No comment, provision is in accord with existing
law. -

3.2.4 This provision is ambiguous. It is believed that
the provision is intended to prohibit threats of
repossession when the creditor has no colorable claim of
& right to do so. If that is the case, the provision
should read: "Threaten to repossess property, including
but not limited to household goods, when the creditor
knows that it has no colorable claim of a right te do
so."

3.2.5 This provision is vague and ambiguous as to making
muse of other deception.”  This section should be
rewritten to state: '"Make false or deceptive threats
about the use of law enforcement.”

3.2.6 This provision is vague and ambiguous as to the

phrase ‘'“otherwise [misrepresent] the repossessor's




identity." Clearly a repossessor should be prohibited
from stating or even implying an official status that -
would vest him with greater authority to seize property,
when he ‘lacks the same. But this provision would
prohibit a repcssessor from simply giving a false name to
protect himself, or his family, from possible retaliatory
action. This section should be rewritten to state:
"Misrepresent government affiliation or otherwise imply
that the repossessor 1s vested with authority that he

deoes in fact not possess."

3.2.7 This provision is highly ambiguous, overly
subjective and would seem teo invite litigation in almost
all incidents where collateral is repossessed from a
defaulting consumer. When a consumer defaults on a
secured cobligation, the creditor is forced to repossess
the collateral when and where it can be found. Neither
the creditor nor an agent (who would routinely be
employed to perform the actual repossession) can
reasonably be charged with or expected to possess the
subjective knowledge of when a consumer might be caused
"undue hardship"”, by reason of the location from which
collateral is repossessed. .

To the extent this provision is intended to prohibit
intentionally malicious conduct on the part of creditors,

Chrysler Credit suggest that i1t be reworded to state:




"Seize property from a given location, when the creditor
has actual knowledge that seizing the property from that
location lwill' Zausé .objectively undue hardship to a
cahsumer."

3.2.8 No comment, provision 1s in accord with W. Va,
Code §46A-2-106.

3.2.9 This preovision is over reaching and places and
undue burden on creditors. The right to simply carry
firearms 1s a matter already governed by state and
federal law. Further, improper use of a firearm is
already goverhed by state criminal law. If a firearm 1is
used in an improper manner by a repossession agent, the
consumer 1is provided, by existing law, with adequate
means of relief. This provision, however, would impose
strict liability upon creditors for conduct of agents
that they have no ability, and arguably no right, to
control. If it. is truly necessary to centrel the
carrying of fire arms by repossessors, the rule should be
primarily directed at the repossessors. The following
language is suggested for 3.2.9: "Carry a firearm while
repossessing property in connection with a consumer
transaction or to authorize a repossession agent to do
so."

3.2.10 No conmment, this provision isg in accord with

existing law.




3.2.11 This provision is ambiguocus with respect to the
meaning of “premises." If that word is intended tc mean
dwelling it should so state. Further, protection which
apﬁears to be intended by this provision is already
offered by existing law and §3.2.10, which prohibit a
breach of the peace 1in repossessing property. This
provision, as written, would prohibit a creditor or its
agent, from entering onte a consumer's "residential
premises," knocking on the door and politely requesting
that the collateral securing an obligation in default be
surrendered. Thus, unless collateral was seized from a
point distant to the consumer's "residential premises"
(which would put the creditor at risk of M"cause{ing]
undue hardship to a consumer") no repossession could
occur absent the institution of a civil action and the
utilization of public officials to serve process and
writs of possession. Such a reguirement is unnecessary
and would be unduly expensive to defaulting consumers
(who would be reguired as a matter of law to pay the
"costs" when the creditor prevails on the merits in
seeking possession). Additionally, the provision would
place an undue burden on pubiic officials {and the public
at large) as the fees assessed for service of process and
service of writs do not begin te compensate for the
actual cost invelved or for the fact that requiring such

unnecessary duties by the officials would necessarily




limit their ability to be inveolved 1in more pressing
matters.

3.2.12 No comment, provision is in accord with existing
lé@.

3.2.13 No comment, provision is in accord with existing

law.

Contracts.

3.3.1 No comment, provisilon is in accord with existing
law.

3.3.2 This provision is unreasonable 1n that it is open
ended. Certainly consumers have a right to recover
unencumbered personal property present 1in repossessed
collateral. However, that right should not be guaranteed
without limit. Creditors should be reguired to make such
unencumbered personal property available to consumers for
a specific reasonable period after repossessiocn, kut an
unlimited right to recover such personal property at any
point in the future would transform creditors into
inveluntary bailees of abandoned property.

3.3.3 No comment, provision is in accord with existing

law.

Sales.

3.4.1 No comment, provision is in accord with existing

law.




3.4.2 This provision is in direct conflict with W. Va.
Code §46-9-504(23), which specifically provides:

The secured party may buy at any public
.sale and 1if the collateral 1is a type

customarily sold in a recognized market

or is of a type which is the subject of

widely distributed price guotations {the
secured party] may buy at a private sale.

The harm that +this section appears intended to

prevent is already prevented by the provisions of Y. Va.
Code §46-9-504(3) which reguires that "every aspect of
the dispositicon including the methed, manner, time, place
and terms must ke commercially reasonabkle.”
3.4.3 This provision is in direct conflict with W. Va.
Code §46-9-504(2) which specifically provides that
"i/dlisposition of the collateral may be by public or
private proceedings."

The provision requiring crediting of the '"retail
market value™ not only exceeds and is in opposition to
the guidelines provided by West Virginia statutory law,
but was considered and specifically rejected by the
Federal Trade Commission. See 49 Fed. Reg. 42 at 7740,
7783 (March 1, 1984) ("The Commission has considered but
rejected a provisicn that would have reguired valuing
collateral other than household goods at its retail price
for purpose is of calculating deficlencies.") By

reference, the full comments of the Trade Commission




regarding the proposal are incorporated herein and are
attached as Exhibit Aa.

3.4.4 No comment, provision is in accord with existing
law. |

3.4.5 This provision is unduly restrictive and serves no
legitimate purpose that 1is not already served by the
requirement that all sales be commercially reasonable.
3.4.6 As to the requirement of this provision requiring
"retall marke[t] value," please see comments to 3.4.3,
above. With regard to the waiver of implied warranties
in a pubklic sale, Chrysler Credlt comments that it is
unreasonable to expect a public seller to warrant goods
when that seller has little or no knowledge as to how
such goods were kept or maintained and no akility teo have
required proper maintenance. Further, requiring such
warranties would provide the defaulting consumer with an
unearned windfall. Aany warranty is a thing of value for
which a buyver will generally be willing t¢ pay and for
which a seller must charge. The extra sum paid/charged
for the warranty would not be for any intrinsic value in
the collateral, but for the promise made by the seller to
warrant the cocllateral. Nonetheless, under these rules
and exlisting law, the full price paid for the goods
{which would include payment for the warranty) would be

credited to the balance due by the defaulting consuner.
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3.4.7 No comment, provision is in accord with existing

3.4.8 No comment, provision is in accord with existing
3.4.9 No comment, provision is in accord with existing
law.

3.4.10 This secticon is ambiguous. If it is intended to
prohibit recovery of attorney's fees that are prohibited
by law from being recovered, it should so state in
unambiguous language, such as "attempt to seek attorney's
fees that are prohibited by law." If this provision is
intended to prohibit an attempt to recover attorney's
fees unless positive loss specifically authorizes such
recovery, Chrysler Credit comments that it would appear
to be an impermissible interference with contract that is
prohibited by the Constitution of the United States.

3.4.11 This provision is in conflict with W. Va. Code

§46-9-505(2), which allows "strict feoreclosure" sc long
as the consumer receives written notificaticn and does
not object within 30-days. 2s to the "retail market
value" reguirement of this provisicn, please see conments
te 3.4.3, above.

3.4.12 No comment, provision is in accord with existing

law.
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Conclusion

Chrysler Credit Corporation simply asks that these rules
be considered in terms of their impact on the wvast majority of
consumers who will never default on secured consumer credit
transactions. In the course of Chrysler Credit's business,
repossession is the great exception, net the rule -- 1% or less of
Chrysler Credit consumer contracts actually go to repossession.
These rules, however, would compel action by Chrysler Credit (and
other similar companies) to enhgage 1in conduct that would
substantially increase costs for the majority of consumer while
providing no substantial for the minority of consumer that are in
default and subjected to repossessicn. Likewise, there iz no need
to burden all creditors that take security interests 1n consumer
goods, when a) the majority of such creditors do not abuse the
rights o©¢f consumers when repossession becomes necessary and b)
existing law is more than adeguate to protect consumer's rights.

As stated by the Federal Trade Commission:

these provisions would . . . reduce the value of
cellateral to creditors and hence increase creditor's
cost and losses due to defaults. In additien, the

determination of retail wvalue and the allocation of
selling cost would involve substantial cost for creditors
as well as enforcement agencies. These cost would be
especially great 1if a vehicle required extensive repairs
or was resold several times before its eventual retail
disposition.

Furthermore, the retail wvalue provision would create
perverse incentives. Some debtors might intenticnally
default on their leoans in order to cbhtain free retailing
services, the cost of which would be imposed on
creditors. The rule would also create incentives for
creditors to enter retailing {or repossessing] even

12




though cost might be lower i1f more efficient retailers
[or repossession agents] were used.

If the rules as currently written are enacted, secured
creditors engaged iﬁ consumer credit transactions will be forced to
open retail sale outlets and repossession units, despite the fact
that their <costs o©of operation, which will ke passed on to
consumers, will be much greater than the costs experienced by
entities already engaged in such businesses. Moreover, the rules
in theilr current posture will invite unnecessary litigation and
will deprive marginal consumers of the opportunity to cbtain

consumer credit.

For these reasons, Chrysler Credit Corporation asks that
its comments be considered and that the proposed rules be modified
accordingly so that they will provided welcomed guidance without

placing an unnecessary burden on crediteors and consumers,

CHRYSLER CREDIT CORPORATION
By counsel,

W Bradley Scrrells
Robinson & McElwee
Poat Office Box 1791
Charleston, WV 25326
(304) 344-5800
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requirements.? We have, however,
adepted a provision [Section 444 5) that
aflords an opportunity for states whose
laws are substantially equivalent to, or
more protective than, the rule to apply
for specific exemption fram the rule.
This provision can be invoked with
respect to any provision of the rule, but
we are particulatly mindful of the stzgtes’
role in defining what items are y
considered necessilies, in the context of
ihe rule's household goods definition.

Under §444.5, the rule will not be In
effect in a state to the extent apecified
by the Commission enly il (1)
Application for an exemption is made
by a state; (2] there is a state
requiremen? or prehibition ? in effect
that applics to any transactiorn to which
a rule provision applies: and {3} the state
shows that {ts provision provides a level
of protection that is as great as, or
-grealer than, the protection afforded by
the rule provision. If an exemption is
granted, it shall be in effect only for as
long as the state administers and
enforces the state provision effectively.

As get forth {n $444.5, the Commission
will determine the sppropriate
relationship betweer the rule provisicns
and stale provision on & case-by-case
basiy in the context of 2an exemption
proceeding conducted pursuant to §1.18
of the Commission's Rule of Practice.
The Commission will evaluate
appropriate petitions for exemption
made by stale governmental agencies to
determine the level of protection to -
consumers and whether the atate
regulation i3 administered and enforced
cifectively.

'The requirement in §444.5 that &
comparable state requirement be
“substantially equivalent” to the
Commission rule provision does not, in
cur view, require that the stale
requirement mirtor exactly the
Commission provision Any differences
that exist, however, should be miner so
#5 not to deprive consumers of the level
«f protection guaranteed by the
Cummission rule nor to complicate
significantly compliance by interstate -
creditors,* Other factors that will be

1 See. Mubil Oil Corp. v, Attorary Ceneral, 390
N .24 408 (Muss, 1972} in which the court held that
& stale statule banning certain promotional gumes
ol chence was not preempted by & Federal Trade
Unmminsion ryle tegulsting such games.

'For purpures of tue mule, & stale requirement or
Prohibition could Include stalutes and furmal state
rreulations [t would ast include informal
enlurcement policy slatemants.

*The atunddrd in analognus to that applord by the
Fudural Regorve Bowrd In delermining siate
Fremplions from requirements of the Tryth in
bendung Act. See Doard of Governons af the Fedrral
L:'“"“ Syatery, Contumer Legsing Truthin

nding Easmption Agpliontion * ¢ *. €7 FR 14510,
Aprit 15, 1oug2,

considered by the Commission In
datermining whether an exemptiun is
warrenied include the resources
committed by the stzte to enforce its
provisions, and the extent of any prvate
tights of actien available to aggrieved
cansumers.

Only state governmental enlities may
request exemptions from provisions of
the Commission's rule under §444.5. The
grant of an exemplion based on state
requirement will necessarily place on
the state the primary burder to enforce
its provision. Therefure, a decision to
seck exemption should be made solely
by the state entity involved.

In a number of instances, partticipants
in the proceeding indicated that the rule
might eonflict with slate law, or interact
with state law in & confusing or
unforeseen way, We have sdopted
modifications in the rule to eliminate
these problems.*

In response to concern eapressed by
state officials * and others,? the
Commission takes thiz opportunity to
make clear that the rule is not intended
to occupy the field of credit regulation or
to preempt state law in the absence of

For exnmple, we bave excluded certan wage
1tiznments from Secton (8)13] of the ryle because
of possible problems with the Califoria Persona!
Property Brokers law, clarifiad Section [2}(2) on
waivers of exempticd to avoid problems with
martgage laws in certein siates, aod significantly
acaizd back § 4349 on late Teen I soch ¢ wey a3 1o
avoid conflict with atate laws o6 late fems See
generally the sections of this Statement ¢n
{ndividual ruls provisions,

1Eg. Tucker Treutman, Colorado Assistant
Allorney General, H$-252 at 3-1% Richard Gross.
Mageazhusotls Aysistant Attomey General, Tr
10928; Richard Vicler, Wisconsin A=sintant
Allyraey General, FIX-151, Pobert Patzick, General
Counsel, Wisconain Office of Comminsianer of
Banking, HX-152 51 8,

TEg. Naticnal Consumer Law Center R-I{c}-103
&' 1311, Jonathan Epsteir, Essex-Newark Legal
Services, Tr, 8347; Michae! Burns, Legal Aid Seaely
of Minneapails, HX-85 a1 13, Terry Fredman,
Western Center on Law and Poverty, Tr £337,
Ronald Gull, Wikconaln Consumer Lesgue Tr 3976~
77, Mary Gillespic, $San Francisco Neizhborhosd
Legal Assipiance Foundation, Tr 353888, jamen
Brown for Conaumar Affairs, Universily of
Wisconsln Extenson, FIX=153 at 12 The Ivending
Officer suggesied tha! langeage should be added Lo
the rule 1o eliminate conlicts with errtain Federsl
laws ¢r regulations Presiding Officer’s Report at
352. Fxamination of the lestimory cited by the
Preniding Oilicer in support of this recommendstion
doas not reves! any specific conflicts belween the
rule and Federal law, Although there were po direet
conflicts. witnesses were concermed about the
roletion between varnous Federal lews and the rule
provisjons on [ute cherger, waivers of exemplion,
and restriglions gn nan purchase money secunty
frteren's Vee have adepted modificalions In these
provisigns that climinete the concerns expressed [n
particular we have substentally reduced the 1cope
of the late feen provision thereby averding
problems with Federe) late fecs regulation. and
have clarified the walvers provision end modifed
the yecyrity [nlerest provision 3o that they du nat
ellfec| real property morigagm

requirements that are inconsistent with
the rula,

XU Emplrical Evidence on the Banefits
#nd Cosls of Provisions Considered by
the Commission But Not Adopied. -

This section discuszes the benelitg
and costs of provisions of the 1975
proposcd rule that the Commission
considered but did not accep!. together
wilh analysls of a disclosure alternative
considered by the Commission during its
final deliberations on the rule.

A. Deficiencies

A deficiency arisgs when repossessed
collateral is sold for less than the
amount owing on a debt. The
Commission has considered but! rejected
a provision that waould have required
valuing collateral other than household
goods al its retail price for purposes of
calculating deficiencies. The provision
would have required an election of
remedies in the case of household goods
callateral, requiring creditors to choose
between repossession or suit.

1. Prevalence

Sizeable deficiencies occur in the
majority of transactions invoiving
sutomobile repossessions; average
automobile deficiencics range from 25 to
50 percent of the balznce owing st the
time of default. Little evidence
addresses deficiencies for cther types of
collateral. Creditors apparently pursue &
deficiency only infrequently, and on
sverage creditors tecover no more than
5 1o 13 percent of the deficiency.® As the
Presiding Officer noted. under these
circumstances creditors have an
incentive to obiain the best passible
price. net of sales costs, for collatcral?
There is, therefore, ingufficicr: evidence
that protlems in the valuation of
coliateral are prevaient.

1£ 5. Note, "Defavlting Delitoes ard e Judicial
Process—The FTC's Prepored Restriclion en
Dclinguency Judgments: Section 443.21a)i7) ol the
Rule en Credit Practices,” 8 Conn. [ Rev. 459 FX-
138, Note, “Business as Usual, An Empirica! Study
of Automabile Deficiensy Judgruent Suits in the
District of Columble” 8 Conn. L Rev. 511 {1871) R-
X{-#4, Shuchman "Profit on Defaull; An Arvhiva!
Study of Reposaesnion end Pess!s,” 22 Sten L Rev
20 [1we). R-X1-85: Note. *I Can Cel [t Feor You
Wholesale. The [ingering Problem of Automobile
Uchiciency Judgments,” 27 Stan. L. Rev. 108! (3975}
HXe247, (MAC R-[{e)-812 0! .13 Bdnk of
Anerea HX-237 818 Security Pazilic Natonal
Fank, HX-2ud, Cwernap, FIX-000 01 Tahfe o
Milroy Tr Hns87 Magel R-fl{ghe4, Marsh. Tr
25818,

YZg. Schmidt, Tr 8104, CMAC R-[l4) #1721 10
Brown, Tr 2771 Mart Tr P43 1154655 hinmi
Tr 231820

*Irending Officer's Popurt at 259




7784

-

Federal Register / Vol. 49, No. 42 / Thursday, March 1, 1684 / Rules and Regulations

2. Benefits

The benefits of an election of
remedies requirement.dn repossession of
household goods would be similar in
nature if no! magnitude to those thal
would result from the provision to
prohibit son-purchase moncey securily
inlerests in household goods. When a
deficiency s pursued,_a requirement for
valuation al the retail price would
" benelit borrowers, because normaily
resale would take place at the lower
wholesale value. In the event of abuse,
resale may take place below wholesale
value,

Retail valuation thus raises two
fssuce. The first s the requirerment to
credit consurmers with the retsil rather
than the wholesale value of repossessed
collateral before pursuing a deficiency.
The second involves any remaining
problems in cases where consumers are
credited with less than the wholesele
value of the goods. These issues will be
addressed before considering the
benefits and costs of the provision.

Tte difference between retail and
wholesale prices is a result of the costs
of retailing. The Commission concluded
that it iz not unreascnable for defaulters
to bear the costs of retailing repossessed
collateral and that sales at wholesale
prices are therefore not inherently
unfair. When retailers sell repossessed
collateral themselves, they normally do
sell it on the retafl market.?

The fact tha! repossessed cars ara
sold for prices below wholesale book
value % can often be explained by
differences in the condition of
repossessed cars and the average
“good" used car,* and hence there {3
little basis for concluding that
undervaluation of collateral fs prevalent.

The record does, nevertheless, reveal
eome problems in valuation of collateral
when the creditor and the buyer are
closely related, When the creditor sells
the car to itself orin & “sweetheart”
deal, there is an incentive to undervalue
it to the extent that recoveryon a
deficiency Is possible. However, the
evidence does not indicate that such
undervaluations are prevalent,” and they
[requently viclale existing state law,
The U.C.C. requires tha! collateral be
disposed of in & "commercially
reasonable” manner. As the Presiding -
Officer noted, a valuation requirerment
“is not & self-executing remedy. To
secure benefits, consumers must resort
to the courts just as they must do to
insure that sales of collateral under
current laws are made ina

‘Eg.R-Xi-187,
I Nole 1 supra sl BIX-228,

*Eg., R-XI-71-77 and R-XF-70.
'Presiding Officer's Report at 243

commercially reasonable marner. In
view of reluctance or fnability to take
this ection as shown by therecord, the
provision will be largely incffective™ !
We therefore conclude that a casze-by-
case approach to enforce existing
standards of valuation in the event of
ahuse is preferable 1 & rule that would
restrict the legitimate use of
defictencies.

8. Cosls

To the extent that these provisions
would reduce recovery on deficiencles,
or restrict repossession of household
goods used as eollateral for instaliment
credit or purchase money loans, they
would reduce the value of collateral to
creditors and hence {nerease creditors’
cos!s and lesses due to defaults. In
addition, the determination of retail
value and the allocation of selling costs
would involve substantial costs for
creditora as well as enforcement
agencies.? These coats would be
especially greatif a vehicle required
extensive repairs or was regoid several
times befere its eventual retail
disposition.

* Furthermore, the retail value provision
could create perverse incentives. Some
debtors might intentlonally default on
their loans in order to obtain free
retailing services. the costs of which
would be impoged on creditors. 1 The
rule would also create incentives for
creditors to enter retailing even theugh
costs might be lower if more efficient

. retailers were used.?!

4. Commission Decision

A majority of the Commission decided
that this provision would impose costs,
and could raise the cost and reduce the
availability of credit, in excess of
offsetting benefits. Crediting debtors
with the wholesale value is not unfair
when 2 higher price is not obtained,

. there is little evidence of prevalence

concerning valuation below the
wholesale value, and such valuations
are already illegal under current
standards. Our decision is consistent -
with the Presiding Officer's findings
concerning the retail value provision.t?

B Attorney's Fees

The Commission considered but
rejected a provislen prchibiting credit

*Presiding Officer’s Report at 249,

Y£g. Friedman, Tr. 6182 Breeden, Tr 1400,
Edwards. Tr. 8508 Boyle. Tr. 18-1% Flah. Tr. 522-23,
Wallthen Tr 2312, 331517, Wartin, Te 1142
Warren, Tr. 83158318, NCLG. R-I(c}-103 £t 41, 54,
NCLC. R-XII1-42 st 152

M F . Brown, Tr 2772-7% Camer Tr 145869

HBymey of Economicn, "Comments pn Credt
Practices Rule,” August 18 1850, gt 3455,

Y preniding OfTicer's Report at 240,

contract clauses requiring that debtors
pay attorneys’ {ces incurred Ly creditor
in debt collection.’? This provision
would not have restricted the power of
the courls to impose such fecs on
defaulters under state law, however.
Consequently, the provision migh! have
had little effect in some gtates. ™

3. Prevalence

A large majority of the states permit
attorneys' fees clauses, although some
ban them on amall loans and/or place
limits on the size of the fees.” Record
evidence indicates that such clauses are
included in the great majority of
contracts when they are permitted by
state law.'* Attarneys’ fees represent a
significant-share of the average
judgment.t?

2.'Benefi:s

The rationales offered for this
provision were that attorneys’ fees
exceed actual cosls, that consumer
liability for attorneys' fees discourages
the agsertion of valid defenses, and that
consumer liability reduces creditors’
incentives to minimize their legal costs.

The evidence shows tha! the
attorneys' fees assessed against
defaulters generally reflect what
attorneys charge creditors for their
services, 1" The evidence also shows
that, in some specific instances, what
attorneys charge creditors for their

services bears little relation to the

amount of work performed and may
appear excessive. However, this is
explained by the way attorneys are
paid, e.g., & percentage of the unpaid
obligation,' and does not imply that

3 0One version of the provision would have
allowed exceplions where allomneys’ fess nre
payable to tae prevailing party or require & judic:al
delermination that they wre reasgneble based o the
valoe of services periormed, The Cotimisaion
rejected this vernicn becauss {2 was not pupported
by the record. A prévision that sltorneys’ fees ere io
be paid by the tosing party would have Little lmpact.
becaune debtors have default judgments entered
againat them in the vast majority of cases, Nothing
would be gained from » requirement of fudicial
determination of reasonublensss, becausc the
evidence discusned belaw suggests that allorneys’
fews sasesaed againg! defauliors are alregdy subject
to state requirements of judicial review for
rrasonableness. .

14 Pregiding Officer's Report #t 322

YWNCFA R-XII[-31 at C=22-23, and Pretiding
Olhicer's Report ot 120

UNCFA. HX~432; NCCF, Technica] Studies, Vol
Voat 4345

Y1 The NCLC survey indleetes lega! aid attomeys
believe the averege s 20 percent. HX 487, FIX—48)
The record conteine refarenzes to figuren of 5 to 2
percent in individual cases; # g, Baker, HX~443 &t
1-2, Beker, HX 444 a! 511, Paer, Tr. 5343, Presiding
Officer's Repord at 188,

WEg. Hellersteln, Tt 708102 Wehner, Tr. 9051,
Kushel, HX-388 21 1318 Coldberg Tr. 8110, 8338
37; Levenstein Tt 8353 Nostlerode, Tr. 7207,

wpreylding Officer's Report 4t 124,

'Ww-mm-. -
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dehtors overcompensate crediters, As
the Presiding Officer found, on averape,
“atlorneys’ fees, as hmited by state
taws, do not fully reimbrese creditors
for the amnunts they actually expend for
guch freg " ¥

This provision would Lienefit
borrowers o the exteat thal, in the .
event of defauh-it would Increase their
bargaining power with creditors and
reduce the size of the judgments against
them. ’

Decause this provision would reduce
the expected cost of defending a
lawsult, under some circumstances it
would provide benefits by encouraging

- the successiul assertion of valid

defenses. The record contains evidence
of instances in which a2 deblor agreed
riot to assert & defense in return for the
credilor's agreement 1o waive gitorney's
fees.¥ The decision toreach a
settlement reflects a mutual interest in
minimizing legal cests. Although an
attorney's fecs claus2 could affect the
terms of settlement, it would not
necessarily affect the probability of &
settlement. In any event, the
Commission shares the Presiding
Officer's conclasion that the “use of
attorneys' fees clauses to persuade
consumers to pay debts they do not owe
or to forego valid defenses {s simply not
supported by the evidence n this
record.”'

The suggestion that this provision
would provide benefits by encouraging
crecitors to limit their lega! costs is not
sufficiently supported by the record. As
with deficiencies, creditors have an
incentive to minimize attorneys’ fees
end other collection costs, because
generally they are not fully reimbursed
by defaulters.®*

3. Costs

As is the case with any measure that
reduces the costs of default to the
borrower, the atlorneys’ fees provision
might increase creditors’ collection and
other costs. [n the event of default and a
judgment, what Lorrowers would gain in
reduced judgments as a result of this
provision, creditors would lose in
reduced recoveries. In addition, if the
provision did encourage the asserlion of
defenses, total legal costs would rise.

4. Commission Decision

Afler weighing the record evidence,
the Commission determined that the
costs of this provision outweigh the
Lenelits. This is consistent with the
conclusion ef the Dresiding Officer that

®1'residing Offieer's Report at 171

V' Fg Dodren, Tr 32428

" Previding Clficer's Repart at 182

V&g Cwennap, Tr 1221718, Wohnar, Tr 8001

"' * *the record does not permit an
objective determination that the degree
of consumer injury is sufficient ta jushify
prohibiting the inclusion of attuiney s’
fues clauses in consumer credi!
contracis,''

C 1hird Party Conlacts

‘The Commission considered byt
reizcted a provision to prohibit ereditor
contacts with third parties except to
locate the debtor, to determine the
neture and extent of the debtor's income
crproperty, or as a court permits,

1. Prevalence

Record evidence indicates thal many
consumer ¢redit conlracts conlain
provisions expressly waiving the
delitor's right to privacy or otherwise
permitting third party contacls. At the
time credit is extended creditors often
obtain names of employers. relatives,
fricnds, and neighbors.® Filteen stales
Limit third party contacts, and two
prohibit them. '

The NCFA survey of finance company
coniracts indicates that third party
contacts with employers in the case of
delinquency occur in 1.5 percent of
personal loans and 0.23 percent of sale
finance contracts.’ The percentage
increeses to 5 percent for ioans
delinquent 60 days or longer. Some of
these contacts are incident to wage
assignments and garnishments.®

The NCFA survey shows that contacts
with third parties other than employers
are more frequent, occuring in 12
percent of personal loans and & percent
of sales finance contracts, and
increasing to 35 percent of personal
loans which have been delinquent for 60
days or ionger.®® Almost half these
contacts are with relatives of the debtor,
The vast majority are to locate or [eave
a message for the debtor. Nonetheless,
the survey reveals that about 5 percent
of these contacts are to seek collection
from a third party.®

The record does not conlain evidence
of widespread abusive third party
contacts. In the case of creditor contacts
with a debtor's employer, it i5'in the
creditor's interest refrain from abusive
conduct because 1o do othewise might
jeopardize the debtor's earnings. ¥

*Preslding Officer’'s Report st 188,

BEp MCLC, HX—-487; Aveo, R-XI-AYCO-D18;
General Finance Co., R-XI-GFG-2 at 218-2.

MNCFA, R-X11-31 0t Cv28-27,

FShoy. [iX-494 vt 57, NCFA, X495 a2 Q11, HIX~
40 81 Q11 BIX-497 8! Qi1 FEX AR a1 Qi1 H{X =450
&t Q11 NCFA data muy understnte third party
contacts. Demasca, Tr 1190) 11964

HShay X454 6183

PNCEA Bix-i58 2t Q11 and HXAT 8 Q11

e ld

Y Curtis, Tr 2852, Thomasch, Tr. 8520

2. Denelits

This provision would benef)!
Borruwers 1o the extent that it wo i
redece the ability of creditors tr ity
pressure 1o them in the event of delanl,
redure contacts with employers tht
might endanger debtors jols, reduce
loss of privacy, or otherwise 1educe
atusive contegcts. Bxamples of guch
ebuscs shown on the record include
threats 1o revez! information to third
parties, disclosures of information to
third parties that amount to gross
invasions of privacy, threats ngainst
third parties, ot threats egainst debtors
coenveyed to third parties.

The provigion requiring a ¢oniract

. clause ruling out third parly centacts

would produce few Lenelits broauso of
enfurcement problems, In the even' of a
prohibited third party contact, the
debtor would have to sue for hreach of
contract, and the remedy woold bre
Limited to actual damages. It is uniikely
that much litigation of this tvpe wauld
occur, becaude the large majority of
judgments against debtors are taken by
defauylt.¥?

3. Costs

[n some cases, the restriction on third
parly contacts could work (o the
cetriment of debtors because these
contacts may currently preven! the use
of more onerous collection methods,®?

This provision would increase
creditors’ collection cests and perhaps
lossea due to default. Many contacts are
eificient, legitimate business procedures,
e.g., contacts with third parties who
might posses the collateral or contacts
with other ereditors for purposes of
instituting bankruptcy proceedings.»* A
general prohibition on third party
contacts of the type contemplated by
this provision as proposed would
inevitably prevent sorne useful contacts
because of problems in drawing a clear
line between abusive ond legitimate
contacts.

4. Commission Decision

The majority of the Commission
decided that the costs of this provision
outweigh its benzfits, We consider that
a case-by-case approach is more
appropriate to stem abusive third party

¥ Caplovits. Consumery in Trovbier A Study of
Dofoulting Deblors, at 100, and Warner reporiing
results of 8 U Conn L Rev. 412 study. Tr. 230304
Becsuse of this problem, we also conndered s
dizect prohibilion on thitd party contects Fuen with
thie chunge, the provizion was rejected because of
110 othor casts, paricularly Imteference with
legltiraate cantacts .

HEC, Schmide Tr #195-4200 Tanner HX-171 0
15, Thoman, Tr Frips-85

WEC. Chllden. Tr 118527,
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Comments ©f Green Tree Financial Corporation Regarding
the Proposed Legislative Rule Pertaining to the
Prevention of Unfair or Deceptive Acts or Practices
in Security Interest and Repossession Practices

Introduction

on July 7, 1994 the Office of the Attorney General filed with
the Secretary of State proposed legislative rules pertaining te the
prevention of unfair or deceptive acts or practices in security

interest and repossession practices. The promulgation o<f such

rules 1s authorized by W. Va. Code §§46A-6-103, 46A-7-102(1) (e).

However, W. Va. Code §46A-6-103 specifically regquires that any

rules and regulations promulgated pursuant to i1ts authority
"conform a nearly as practicable with the rules, regulations and
decisions of the Federal Trade Commission and the federal courts in
interpreting the provisicns of the ' Federal Trade Commission Act,’

as amended from time to ftime."




Green Tree Financial Corporation

Green Trée Financial Corporation ("Green Tree") is a
Minnesota corporaticn, with ilts principal place of business located
in 8t. Paul Minnesota. As a corporation engaged in the
"financing"! of motor homes in West Virginia and 33 other states,
Green Tree has obvious reasons to be interested in the rules
currently proposed by the coffice of Attorney General of West
Virginia. Green Tree comments on the proposed rules because, as
written, they will have a significant negative impact on West
Virginia's consumer credit industry, which will ultimately result
in the reduced availability of consumer credit and/or a higher cost
of .credit to consumers. Green Tree believes that many of the
proposed rulez are either: (a) excessive 1in scope or in direct
opposition to existing positive law and, thus, impermissible under
the controlling statutes or (k) ambiguous and inviting of

unnecessary litigation.

!  The financing is accomplished by the assignment to Green
Tree of retaill installment consumer credit contracts. Thus, the
business of Green Tree is directly affected by the provisions of W.
Va. Code §§ 46A-1-101 et seg., 46-9=101 et seg. and these proposed
rules.,. ’ o U )




Comments

In specific reference to each of the numbered paragraphs of

the proposed rules, Green Tree would offer the following comments:

§142-24-2., Definitions.
2.1 No comment.
2.2 This provision should be revised to comport with the

provisions of W. Va. Code §46A-1-102(12) (a) (Vv), in which

consumer credit transactionsz are limited to those in
which the amount financed doeg not exceed $25,000.00,
2.3 No comment, this provision is in accord with existing
law.
2.4 No comment, this provision would appear to simply provide
a name for a practice made permissible by the provisions

of W. Va. Code §46-%-505(2).

§142-24-3. Prohibited Practices.

3.1 Security Interest.

3.1.1 This section seems to imply that a creditor must
have actual intent, at the time a contract is signed, to
repossess if a default occurs. This rule should allow a
creditor to keep repossession as an option i1f default
does occur. Ls a matter of practice, Green Tree uses
repossession only as a last resort. The rules should not

force a creditor to rush to repossess when other




3.2

alternatives are available. Yet, such 1is the likely
result if this provision remains.
3.1.2 No comment, in accord with existing law.

F

3,71.3 No comment, in accord with existing law.
Repogsesgion.,

3.2.1 No comment, provision is in accord with existing
law.

3.2.2 No comment, provision is in accord with existing
law.

3.2.3 No comment, provision is in accord with existing
law.

3.2.4 This provision 1s ambiguous. It is believed that
the provision is intended +to prohikit threats of
repossession when the creditor has no colorable claim of
a right to do so. If that 1s the case, the provision
should read: "Threaten to repossess property, including
but not limited to household goods, when the creditor
knows that it has no colorable claim of a right to do
so."

3.2.5 This provision is vague and ambiguous as to making
"use of other deception."” This section should be
rewritten to state: "Make false or deceptive threats
about the use of law enforcement."

3.2.6 This provisicn is vague and ambigucus as to the
phrase 'otherwise [misrepresent] the repossessor's

identity." Clearly a repossessor should be prohibited

e




from stating or even implying an cofficial status that
would vest him with greater authority to seize property,
when he lacks the same. But this provision would
pfbhibit a repossessor from simply giving a false name to
protect himself, or his family, from possible retaliatory
action. This section should be rewritten to state:
"Misrepresent government affiliation or otherwise imply
that the repossessor 1s vested with authority that he
does in fact not possess."

3.2.7 This provision 1is highly ambiguous, overly
subjective and would seem to invite litigation in almost
all incidents where collateral 1s repossessed from a
defauliting consumer. When a consumer defaults on a
secured obligation, the creditor is forced to repossess
the collateral when and where it can be found. ~Neither
the c¢reditor nor an agent (who would routinely be
enploved to perform the actual repossession) can
reascnably be charged with or expected to possess the
subjective knowledge of when a consumer might be caused
"undue hardship", by reason of the leocation from which
collateral 1s repossessed.

To the extent this provision is intended to prohibit
intentionally malicious conduct on the part of creditors,
Green Tree suggest that it be reworded to state: '"Seize
property from a given location, when the creditor has

actual knowledge that seizing the property from that




location will cause objectively undue hardship to a

consumer."

3.2.8 No comment, provision is in accord with W. Va.
Code §46A;2-106. )

3.2.9 This provision is over reaching and places and
undues burden con creditors. The right to simply carry
firearms is a matter alresady governed by state and
federal law. Further, improper use of a firearm 1is
already governed by state law. If a firearm is used in
an lmproper manner by a repossession agent, the consumer
is provided, by existing law, with adegquate means of
relief. This provision, however, would impose strict
liability upon creditors for conduct of agents that they
have no ability, and arguably no right, to contrel. If
it ig truly necessary to control the carrying of fire
arms by repossesscors, the rule should be primarily
directed at the repocssessors. The following language is
suggested for 3.2.9: "Carry a firearm while repossessing
property in connection with a consumer transaction or to
authorize a repossession agent to de so."

3.2.10 No comment, this provision is in accord with
existing law.

3.2.11  This provision is ambiguous with respect to the
meaning of "premises." If that word is intended to mean

dwelling it should so state. Further, protection which

appears to be intended by this provision is already




cffered by existing law and §3.2.10, which prohibit a
breach of the peace in repossessing property. This
provision, as written, would prohibit a creditor or its
aéent, féom entering onto a consumer's 'residential
premises," knocking on the door and politely reguesting
that the collateral securing an obligation in default be
surrendered. Thus, unless collateral was seized from a
point distant to the consumer's "residential premises"
(which would put the creditor at risk of "cause(ing]
undue hardship to a consumer™) no repossession could
occur absent the institution of a civil action and the
utilization of public officials to serve process and
writs of possession. Such a requirement is unnecessary
and would be unduly expensive to defaulting consumers
(who would be required as a matter of law to pay the
"eosts" when the creditor prevails on the merits in
seeking possession). Additionally, the provision would
place an undue burden on public officials (and the public
at large) as the fees assessed for service of process and
service of writs do not begin to compensate for the
actual cost involved or for the fact that reguiring such
unnecessary duties by the officials would necessarily
1imit their ability to be involved in more pressing
matters.

3.2.12 No comment, provision is in accord with existing

law.




3.2.13 No comment, provision is in accord with existing
law.
Contracts.
3.3.1 No‘comment, provision is in accord with existing
law.
3.3.2 This provision is unreasonable in that it is open
ended. Certainly consumers have a right to recover
unencunbered personal property present in repossessed
collateral. However, that right should not be guaranteed
without limit. Creditors should be required to make such
unencumbered personal property available to consumers for
a specific reascnable periocd after repossession, rut an
unlimited right tTo recover such persocnal property at any
point in the future would transform creditors into
involuntary bailees of abandoned property.
3.3.3 No comment, provigion is in accord with existing
law.
Sales.
3.4.1 No comment, provision is in accord with existing
law.
3.4.2 This provision is in direct conflict with ¥W. Va,.
Code §46-9-304(3), which specifically provides:

The secured party may buy at any public

sale and if the collateral is a type

customarily sold in a recognized market

or ls of a type which 1s the subject of

widely distributed price guotations [the
secured party] may buy at a private sale.




The harm that this section appears intended to
prevent is already prevented by the provisions of W. Va,
Code §46;9—504(3) which reguires that "every aspect of
the dispoéition,including the method, manner, time, place
and terms must be commercially reasonable.™
3.4.23 This provision is in direct conflict with W. Va.
Code §46-9-504(3) which specifically provides that
vidjisposition of the collateral may be by public or
private proceedings."

The provision requiring crediting of the "retail
market wvalue" not cnly exceeds and is in opposition to
the guidelines provided by West Virginia statutory law,
but was considered and specifically rejected by the
Federal Trade Commission. See 49 Fed. Reg. 42 at 7740,
7782 (March 1, 19384) ("The Commissicon has considered but
rejected a provision that would have reguired valﬁing
collateral other than household goods at its retail price
for “purpose is of calculating deficiencies.") By
reference, the full comments of the Trade Commission
regarding the proposal are incorporated herein and are
attached as Exhibit Z.

3.4.4 No comment, provision is in accord with existing
law.

3.4.5 This provision is unduly restrictive and serves no
legitimate purpose that i1s not already served by the

regquirement that all sales be commercially reasocnable.




3.4.6 As to the reguirement of this provision requiring
"retail marke(t] wvalue," please see comments to 3.4.3,
above. with regard to the wailver of implied warranties
in a puﬂlic sale, Green Tree comments that it is
unreasonable to expect a public seller to warrant goods
when that seller has little or no knowledge as to how
such goods were kept or maintained and no abkility to have
required proper maintenance. Further, requiring such
warranties would provide the defaulting consumer with an
unearned windfall. Any warranty is a thing of value for
which a buyer will generally be willing to pay and for
which a seller must charge. The extra sum paid/charged
for the warranty would not be for any intrinsic value in
the collateral, but for the promise made by the seller to
warrant the cecllateral. Nonetheless, under these rules
and existing law, the full price paid for the goods
(which would include payment for the warranty) would be
credited to the balance due by the defaulting consumer.
3.4.7 No comment, provision is in accord with existing
law.

3.4.8 No comment, provision is in accord with existing
law.

3.4.9 No comment, provision is .in accord with existing
law.

3.4.10 This section is ambiguous. If it is intended to

prohibit recovery of attorney's fees that are prohikited

10




by law from being recovered, it should so state in

unambigucous language, such as "attempt to seek attorney's
fees that are prohibited by law." If this provision is
iﬁtendetho prohibit an attempt to recover attorney's
fees unless positive loss specifically authorizes such
recovery, Green Tree comments that it would appear to be
an impermissikble interference with contract that is

prohibited by the Constitution of the United States.

3.4.11 This provision is in conflict with W. Va. Code

§46-9-505(2), which allows "strict foreclosure" so long
as the consumer receives written notification and does
not object within 30-days. 2s to the "retail market
value" requirement of this provision, please see comments
To 3.4.3, above,.

3.4.12 No comment, provision is in accord with existing

law.

11




Conclusion

Green Tree simply asks that these rules be considered in
terms of their impaét on the vast majority of consumers who never
default on secured transactions. In the course of Green Tree's
business, repossession is the great exception, not the rule -- only
a small percentage of Green Tree's consumer contracts actually go
to repossession. These rules, however, would comﬁel action by
Green Tree (and other similar companies) to engage in conduct that
would substantially increase costs for the majority of consuner
while providing no substantial for the minority of consumer that
are in default and subjected to repossessicn. Likewise, there is
no need to burden all creditors that take security interests in
consumer goods, when a) the majority of such creditors do not abuse
the rights of consumers when repossession becomes necessary and b)
existing law is more than adeguate to protect consumer's rights.

A3 sTated by the Federal Trade Commission:

these provisions would . . . reduce the value of
collateral to creditors and hence increase creditor's
cost and losses due to defaults. In addition, the

determination of retail wvalue and the allccaticn of
selling cost would involve substantial cost for creditors
as well as enforcement agencies. These cost would be
especially great if a vehicle required extensive repairs
or was resold several times before its eventual retail
disposition. )

Furthermore, the retail wvalue provision would create
perverse incentives. Some debtors might intenticnally
default on their loans in order to obtain free retailing
services, the cost of which would be imposed on
creditors. The rule would also create incentives for
creditors to enter retailing [or repossessing] even
though cost might ke lower if more efficient retailers
[or repossession agents] were used.

12




If the rules as currently written are enacted, secured
creditors engaged in consumer credit transactions will be forced to
ocpen retail sale outlets and repossession units, despite the fact
that their costs of operation, which will be passed on to
consumers, will ke mnuch greater than the costs experienced by
entities already engaged in such businesses. Moreover, the rules
in their current posture will invite unnecessary litigatioen and
will deprive #arginal consumers of the opportunity to obtain

consumer credit.

For these reascns, Green Tree Filnancial Corporation asks
that its comments be considered and that the proposed rules be
modified accordingly so that they will provided welcomed guidance

without placing an unnecessary burden on creditors and consumers.

GREEN TREE FINANCIAT CORPORATION

By counsel,

N J

W.” Bradley Sorréxis—
Robinson & McElwee
Post Office Box 17%1
Charleston, WV 23326
{304) 344-5800
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requirements.? We have, however,
edopled 8 provision {Seclion 444 5) that
aflords an opportunity for slutes whose
laws are substantially equivalent to, or
mere protective than, the rule to apply
for specific exemption from the rule.
This provision can be invoked with
respect to eny provision of the rule, but
we are particularly mindful of the statey’
role in defining what {tems are ",
consldered necessities, in the conlext of
the rule’s household goeds definitien,

Under §444.5, the rule will not be In
effect in a atate o the extent specified
by the Commission only if: {1)
Application for an exemption Is made
by a state; (2] there [s & atate
requirement or prohibition ¥ in effect
that applics to any {ransactiom to which
a rule provision applies; and (3) the state
shows that its provision provides a leval
of protection that iz as great as, ar
-greater than, the protection afforded by
the rule provision. If an exemption is
granted, it shall be in effect only for as
long as the state sdministers and
enforces the state provision effectively.

As get forth in §444.5, the Cemmission
will determine the sppropriate
relationship between the rule provisions
and stale provision on a case-by-case
basis in the context of an exemption
proceeding conducted pursuant to §1.15
of the Commission's Ruls of Practice.
The Commission will evaluate
appropriate petitions for exemption
made by state governmental agencies to
determine the leve! of protection to -
consumers and whether the state
regulation is administered and enforced
effectively.

The requirement in §444.5 that s
comparable state requirement be
“subslantially equivalent” to the
Cemmission rule provision does not. in
cur view, require that the stale
requirement mirror exactly the
Commission provision. Any differences
that exist, however, should be mninor so
#5 natl to deprive consumers of the level
«f protection guaranteed by the
Commission rule nor to complicate
significantly compliance by interstate -
creditors.* Qther [actors that will be

! See, Mobil Qi Com. v, Atiorney Generol. 330
N F.2d €08 {Muss, 1972) [n which the court held that
& sate statule banning certain promational gemes
0.! chance was not preempled by » Faderal Trade
Comminsion rule regulating such games.

YFor purpuses of this rule, a stale requirement or
prohibition could include statutes and foraial state
feruldtione It would not include informa!
enlarcement policy statements.

“The stendard in snalugnun to the! apphed by the
Federsl Renoye Bogrd in determining slate
Tremptione from requirements of the Truth in
2nding Act See Bonrd of Covernors of the Fadoral
L:"-""’! Syslen. Consumer Leasng Truthin

nding: Exaniplion Applicaticn * * *, 47 FR 16210,
Aprul 45, 19003,

considercd by the Commission in
dzlermining whether an exemption /s
warranied irnclude the regources
commiltted by the state to enforce its
provisions, and the extent of eny private
rights of ection available to aggrieved
consumers.

Only state governmental enlities may
request exemptions from provisions of
the Conunission’s rule under §444.5. The
grant of an exemption based on state
requirement will necessarily place on
the state the primary burden to enforce
its provision. Therefore, a decision to
seek exemption should be made solely
by the state eatity invelved.

In & number of instances, participants
in the proceeding indigated that the rule
might conflict with state law, or interact
with state law in a confusing or
unforeseen way. We have adopted
modifications in the rule to eliminate
these problems.®

In response to concern expressed by
slate officials * and others,? the
Commission takes this opportunity to
make clear that the rule is not intended
to occupy the field of credit ragelation er
to preempt state law in the ebsence of

'For example, we have excluded certain wage
essignments from Section [a)f3) of Lhe rule bacaune
of posaible problems with the California Peraona)l
Property Brukers law, clarufied Sectios [#)(2) on
waivers of exemplion to evoid problems with
mortgage laws in certein stales. and significantly
scaied back § €44.3 0o late fees In auch £ wey a3 io
aveoid conflict with state laws on late feey, Sae
gencrally the sections of this Slatement en
Lidividual rule provisions.

'Eg. Tucker Trauiman, Colorado Asnatant
Atlerney General, H5-252 at 3-12 Richard Gross,
Magszzhusctis Assistant Attorney General, Tr
10928: Fichard Victor, Wisconsin Axsistant
Attorney Cieneral, HX~151 Pobert Paisick, General
Counsel, Wisconsin Oflice of Commissianer ¢l
Banking. FX-152 g1 8,

TEg. Nalional Congumer Law Center, B-lic}-103
4110711, jonathen Epstein, Exsex-Newark Lagal
Services, Tr 8947, Michuel Burns. Lezal A-d Scciety
ol Minnespeiis, HX-85 at 13, Tecry Fredmen,
Weslern Center on Law and Poverty, Tr £330,
Ronuid Gull. Wikconsin Consumer League. T, 3378
77, Mary Giilespic, San Francivco Neighborhood
Legul Agaislance Foundation Tr 558383, fames
Brown for Consumer ATaim, Univernity ol
Wisconain Extension FIX~153 at 12 The Frending
OTficer puggested that language should be ndded 1o
the rufe 1o eliminuate conlliets with crrigin Federal
lawy or regulations Presiding Oificer's Report at
352 Fxaminalion of the lestimony cited by Lhe
Presiding Officer {n support of this recommendanen
ducs nol reves! any specific conflicts between the
rule and Federa] law. Although there were no direct
confiicts, witnenses were concerned about the
relation between various Fecd=ral laws und the rule
provinions on lete charges. waivere of exemption.
and reatrictions oo non perchaose money secunty
Interests Vre have sdupied modficutiong in these
provisiune the! climinate the concerns expressed In
particular we have subsiantially reduced the scope
of the Iule faes peovislon. thereby avording
problams with Federal lete fecs regulanon, and
have clarified the weivers provision end modified
Ihe gecurily interest provision o that they do not
eTfect redl propetty morigag s

requirements thatl sre inconsistont with
the rula.

X1l Empirical Evidence on the Banefits
and Costs of Provisions Considered by
the Comrmission But Not Adopted.

This section discusses the benefin
and costs of provislons of the 1973
propesed ryla the! the Commission
considered but did not accept, together
with analysis of a disclosure alternalive
considered by the Commission during its
final deliberations on the rule.

A. Deficlencies

A deliciency arises when repossessed
coliateral is sold for less than the
amount owing en & debl. The
Commission has considered but rejected
& provision that would have required
valuing collateral other than household
goods alifs retai] price for purpuses of
calculating deficiencies. The provision
would have required an election of
remedies in the case of household goods
collateral, requiring creditors to choose
between repossassion or auit.

1. Prevalence

Sizeable deficiencies occur in the
maiority of trangsctions involving
autemebile repossessions; average
automobile deficiencies range from 25 to
5C percent of the balanice owing at the
time of default.? Little evidence
addresses deliciencies for other types of
collateral. Creditors apparently pursue s
deficiency only infrequently, and on
average crediiors recover o more than
5o 15 percent of the deficiency.? As the
Fresiding Officer noted, under these
circumstances creditors have an
incentive to obtain the best pnssible
price, net of sales costs, for colla‘eral.®
There is, therefore, insufficicr! evidence
that protlems in the valuation of
collatera! are prevalent.

'F g, Note, "Defauling Debteors ard e Judiaial
Frocess—The FTC's Proposed Rertziction on
Delinquency Judgments, Section 44 1.2(0)17) of the
Rule on Credit Practices,” 8 Conn L Rev. 659 FIX-
338, Note, “Business as Usual: An EmpiHes! Siudy
of Autcmobile Deliciency Judgnienl Suits in the
District of Columbis,” § Conn. L Rev. 11 (1971), R-
X[-84, Shuchman, "Profit on Delauli. An Arihival
Study of Rrponsesnion and Fesale ¥ 22 Sten L Rov
20 [1w64). R~X[-85: Note, "I Can Get [t For You
Wholesale. The Lingering Probiem of Automobile
Duficiency judgments,” 27 Stan, I Rev 7081 {197%)
X247, (MAC, R-[(43-812 &' 310 Bunk of
Amerie HX-ZI7 at @ Security Pacilic Natsonal
Tank, HYX-204. Cwenrap, FIX-500 at Tuble ¢
Milroy Tr 540687 Nagel, R-Il{gh-84 Marsh, Tr
2918,

YEG . Sehmidt, Tr 0184 GMAC R-102] 812 at 10
Brown, Tr 2777, Martn Tr 1043, 1154255 Marmi
T 281920,

'Imeading Officer's Repurt a1 250
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2. Benefits

The benefita of an election of
rcmedies requirement.in reposscesion of
househaold goods would be similar in
nature if not magnitude to those that
would rescll from the provision to
prohibit fon-purchase moncy security
interests in household goods, When a
deficiency is pursued,_a requirement for
valuation at the retall price would

* benefit borrowers, because normally
resale would take place at the Jower
wholesals value, In the event of abuse,
resale may take place below wholesale
value,

Retail valyation {hus raises two
issues. The first {s the requirement to
credit consumers with the retail rather
than the whelesale value of repossessed
collateral before pursuing a deficiency.
The second Invelves any remaining
problems in cases where consumers are
credited with fess than the wholesale
value of the goods. These issues will be
addressed before considering the
benefits and costs of the provision.

The difference between retail and
wholesale prices is a regult of the costs
of retailing. The Commission concluded
that it is not unreasonable for defaulters
to bear the costs of retailing repossessed
collateral and that sales at wholesale
prices are therefore not inherently
unfair. When retailers sell repossessed
collateral themselves, they normally do
sell it on the retail market.*

The fact that repossessed cars are
#01d for prices below wholesale book
value Fcan often be explained by
differences in the condition of
repossessed cars and the average
“good" used car,*and hence thers is
little basis for concluding that
undervaluation of collateral is prevalent.

The reccrd does, nevertheless, reveal
some problems in vatuation of collateral
when the creditor and the buyer are
closely related. When the creditor gells
the car to Itself or in & “sweetheart”
deal, there {3 an incentive to undervalue
it to the extent that recovery ona
deficiency is possible, However, the
evidence does not indicate that such
undervaluations are prevalenl.” and they
frequently violate existing state law.
The U.C.C. requires that collateral be
disposed of in & "commercially
reasonable” manner. As the Presiding -
Officer noted, a valuation requirement
“is not a self-executing remedy. To
secure benefits, consumers must resort
to the courts Just as they must do to
{raure that sales of collateral undey
current laws are made in a

Egp. R-Xl-t87.
*Note 1 gupro nt FEX-328.
¢£y. R-XI-21.77 gnd R-XI-70.
" 1Prasiding Officer's Report at 248,

commercially reasonable manner In
view of reluclance or inability to take
this ection as shown by therecord, the
provision will be largely ineflective.” ¢
We therefore conclude that a case-Ly-
case approach to enforce existing
standards of valuation in the event of
abuse {s preferable to & rule that would
restrict the legitimate use of
deficiencies,

3. Costs

To the extent that these provisions
would reduce recovery on deficiencies,
of restrict tepossession of heusehold
goods used a3 collateral for installment
credit or purchase money loans, they
would reduce the value of collateral to
creditors and hence increase creditors’
costs and losses due to defaults, In
addition, the determination of retail
value and the aliocation of selling costs
would involve substantial costs for
creditors as well as enforcement
agencies.® These costs would be
especially great if a vehicle required
extensive repairs or was rescld several
times befere ils eventual retail
disposition.
~ Furthermore, the retail value provision
could create perverse incentives. Some
debtors might intentionally default on
their [oans in order to obtain free
retailing services, the costs of which
would be imposed on creditors.'® The
rule would also create incentives for
creditors o enter retailing even though
costs might be lower if more efficient

. retailers were used. ¥

4. Commission Decision

A majerity of the Commission decided
that this provision would impose costs,
and could raise the cost and reduce the
availzbility of credit, in excess of
offsetting benefits. Crediting debtors
with the wholesale value is not unfair
when = higher price {s not obtained,

. there is little evidence of prevalence

concerning valuation below the
wholesale value, and such valuations
are already illegal under current
standards. Our decision is consistent
with the Presiding Officer’s findings
concerning the retail value provision. 1

B Altorney's Fecs

The Commission conaidered but
rejected & provision prohibiting credit

¢ Preaiding Olficer’s Repor! ot 249,

V£g. Friedman, Tr 51-82: Breeden, Tr. 14000
Edwards, Tr. 8508, Boyle, Tr 1812 Fiah, Tr. $22-23;
Walthen, Tr 2312, 231517 Martin, Tr 1142
Warren, Tr 83158318, NCLC, R-1[c)~103 at 41, &4,
NCLC, R-XIT[—40 at 133,

WEz, Brown Tr. 2772-73; Carner, Tr 145849,

Vi Burggy of Economics, “Comments on Credit
Practices Rule.” August 18 198G &t B4-55.

H prealding Officar's Report at 242

contract clauses requiring that debtors
pay attorneys’ fees incurred by creditor
in debt collection. ¥ This provision
would not have restricled the power of
the courts to impose such fees on
defaulters understate law, however.
Consequently. the provision might have
had httle effect in some states, **

1. Prevalence

A large majority of the states permit
atierneys’ fees clauses, although some
ban them on small loans and for place
limlts on the gize of the fees.'* Record
evidence indicaten tha! such clauses arz
included in the great majority of
contracts when they are permitied by
state law. "W Atlorneys’ fees represent a
significant-share of the average
judgment.??

2, Benefits

The ratipnales pffered for this
provision were that atlorneys’ fees
exceed actual costs, that consumer
liability for attorneys’ fees discourages
the assertion of valid defenses. and that
consumer liability reduces creditors’
incentives t¢ mirimize their legal costs.

The evidence shows that the
altorneys' fees assessed against
defaulters generally reflect what
attorneys charge creditors for their
services. " The evidence also shows
that, in some specific instances, what
attorneys charge creditors for their

.services bears little relaticn to the

amount of work performed and may
appear excessive, However, this is
explained by the way attomeys are
paid, e.g., a percentage of the unpaid
obligation.'? and does not imply that

#0me veraion of the provigion would have
allowed exceplions whers attornays' fzes are
payabie to the prevailing party or require & judictal
determination that they are reascnable based on the
value of nervices performed. The Commission
rejected this version because it was not supported
by the record. A provision that attomeyn” fecs are (o
be paid by the ioving party would have hittte impact,
because deblors have default judgments entered
against tham in the van msjority of cayen. Nothing
would be gained from 1 requirement of judicial
delermination of reassnubleness. becausc the
evidence distussed below suggests that attomeys’
fees masesssd against dcl'lul(url are slready subject
to state requirements of judicial review for
teasonablenens.

M preniding Dfficer's Report at 322

YW NCFA. R=X1{{-31 #! C~-22-23, and Presiding
Oflicer's Report al 180

WNCFAL HX 433 NCCF, Technize] Studies. Vol
Vel 43«8

YThe NCLC survey indicales legs! nid attomeys
believe the average ls 20 percant. X447, H X433,
The recard conlaing refetences 1o figures of 8 10 32
percent [n individual canes ¢ g, Baker FIXd43 2!
1.2 Daker Jis-ddd at -1, Puer, Tr 52 Presiding
Olficer’s Feport at 188,

UEg, Hellersteln, Tr 7001-0L Wekner, Tt d091,
Eunhel HX-388 0t 13214 Coldbery Tr 8114, 8728
37 Levensleln. Tr. 8353, Nestlarode, Tr 7207,

" Presiding Cfficer's Report st 180

‘_——/_———ﬁﬁﬁ%
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debtors overcompensate creditars. As
the Presiding Officer found, on averspe,
“atlorneys' fees, as imited by state
faws. do not fully reimbarae creditors
for the smounts they actually expend fur
such frgs." 3°

‘This provision would brnefit
borrowers to the extcal that, in the .
event of default it would inerease their
bargaining power with creditors and
reduce the gize of the judgments against
them. ’

Because this provision would reduce
the expected cost of defending a
lawsuit, under some circumstances il
would provide benefits by encouraging

- the successiul assertion of valid

defenses. The record containg evidence
of instances in which a debtor agreed
not to assert a defense in return for the
creditor's agreement to waive attorney’s
fees. ¥ The decision to reach a
settlement reflects a mutual interest in
minimizing legal costs. Although an
attorney's fecs clause could affect the
terms of settiement, it would not
necessarily affect the probability of a
setilement. In any event, the
Commission shares the Presiding
Officer’s conclusion that the “use of
altorneys' fees clauses to persuade
consumers o pay debts they do not owe
or to forego valid defenses is simply not
supported by the evidence in this
record.” =

The suggestion that this provisien
would provide benefits by encouraging
creditors to limit their legal costs is not
sufficiently supported by the record. As
with deficiencies, creditors have an
incentive to minimize attorneys’ fees
and other collection costs, because
generally they are not fully reimbursed
by defaulters.®

3. Costs

As is the case with any measure that
reduces the costs of default to the
borrower, the attorneys' fees provision
migh! increase creditors’ collection and
other costs. In the event of defaulland a
judgment. what bortowers would gain in
reduced judgments as a result of this
provision, creditors would lose in
reduced recoveries. In addition, if the
provision did encourage the assertion of
defenses. total legal costs would rise.

4, Commission Decision

After weighing the record evidence,
the Commission determined that the
costs of this provislon outweligh the
Lenefits. This is consistent with the
conclusion of the Presiding Officer that

*®presiding OMices's Report at 171

Y Eg2 Bodron, Tr 324-28,

¥ Presiding Officer’s Repor! at 182,

Y Eg Cwennap, Tr 1221718, Wohnar, Tt 9001

"¢ * ¥ the record does not permit an
alijechive determination that the degeee
of consunicr injury is aufficient to justily
protubiting the inclusion of atlorneys’
fees tlauses in consumer credat
contracis

C Third Party Contacts

The Commiasion considered bt
rejecled a provision to prohibit creditor
contacts with third parties excepl to
locate the debtor, to delermine the
nature end extent of the debitor's income
of property, or as a court permits.

1. Prevalence

Recoid evidence indicates that many
consumes credil contracts contain

- provisions expressly waiving the

detrlor's right to privacy or otherwise
permilling third party contacts. At the
lime credit is extended creditors often
obtain names ef employers. relatives,
friends. and neighbors. * Fifteen slates
timit third party contacts, and two
nrohibit them 2 ’

The NCFA survey of finance company
coniracts indicates that third party
contacls with employers in the case of
delinquency eccur in 1.5 percent of
personal loans and 0.23 percent of sale
finance contracts. The percentage
increases to 5 percent for loans
dzlinquent 60 days or longer. Some of
these cantacts are incident to wage
assignments and garnishments.®

The NCFA survey shows that contacts
with third parties other than employers
are more frequent, ocouring in 12
percent of personal loans and 6 parcent
of sales finance contracts, and
increasing to 35 percent of personal
loans which have been delinquent for 60
days or longer.®® Almost half these
contacts are with relatives of the debtor.
The vast majority are to locate or leave
a message for the debtor, Nonetheless,
the survey reveals that about 5 percent
of these contacts are to seek collection
{rom a third pazty.®

The record dees not contain evidence
of widespread sbusive third party
contacts, In the case of creditor contacts
with a deblor’'s employer, it is'in the
creditor's interes! refrain from abusive
conduct because to do othewise might
jeopardize the debtor’s earnings.®!

Y reniding Officer's Report a1 183

B Eg NCLC HX-A87; Avee, R-XI-AVCO-518;
Ceneral Finance Co., R=X1-CFC-2 81 2182,

HNCFA, R-X[H-37 1 C-28-27,

VShay, 1iX-4p4 82 ST NCFA, HIX 495 st Q11 HX-
490 0t QU1 FIX 407 8t Q11 FIX 4548 ul Qi X499
At QU1 NCEA dute may unduralate third party
contagty Lemanco, Tr 11901-1190

MChay X454 018

PNCEA, HIX 438 21 Q10 and TIX-498 0t Q11

w74

' Curtys Tr 2852 Thomasch, Tt 8930

2. Dirnefits

This provision would Liencint
birrrowers to the eatunt that it wao ik
redure the abibity of creditors Loy
preasure fo them in the event af defauiy,
redure contactys with empluyers thal
might endanger delitors' juls, reduce
loss of privacy, ot atherwise teduce
shusive contracts. Examples of such
abuses shown on the record include
threats 1o reveal information to third
parties, disclesures of informaition {o
third parties that emount to gross
Invasions of privacy, threats against
third parties, or threats egainst debtors
conveyed to third parties.

The provigion requiring a cortract

, tlause ruling ou! third party crntacts

would produce few benelits becavso of
enforcement problems. In the cvent of a
prohibited third party contact, the
debtor would have to sue for trench of
contract, and the remedy would be
limited to Bctual damages. It is uniikely
that much litigation of this 1y pe woull
occur, because the large majority of
judgments against debtors are taken Ly
default.¥?

3. Costs

In some cases, the restriction on third
party contacts could work to the
detriment of debtors because these
contacts may currently prevent the use
of more onerous collection methods.??

This provision would increase
creditors’ collection costs and perhaps
losses due to default, Many contacts are
efficient, legitimate business procedures,
eg. contacts with third parties who
might pcsses the collateral or contacts
with other creditors for purposes of
instituting bankruptey proceedings.** A
general prohibition on third party
contacts of the type contemplated by
this provision as proposed would
inevitably prevent sorne useful contacts
because of problems in drawing & clear
line beiween abusive and legitimate
contacts.

4. Commission Decision

‘The majority of the Commission
decided that the costs of this provision
oulweigh its benefits. We consider that
a case-by-case approach {s more
appropriate to sterm sbusive third party

N Caplovite. Consumen fn Troubie A Study of
Dofoulling Deblors, ut 100, and Wamer, reperhing
resulis of A U Conn L Rev. 412 0tudy, Tr 8303-04
Because of this problem. we also considered o
direct prohibition on third party contacts Even with
thie chenge, the provision wes rejected becsuse of
Its othor catte, particulerly Intefersnce wath
legltimate contacts .

M PG, Schmidt Tt €190-£200 Tenner, HX=171 82
15 Troman Tr §133-55

HEC. Childers, Tt t1so-£7




SUMMARY OF WRITTEN COMMENTS TO PROPOSED LEGISLATIVE RULE
TITLE 142 SERIES 24 PERTAINING TO UNFAIR AND DECEPTIVE
ACTS OR PRACTICES IN SECURITY
INTEREST IN REPOSSESSION PRACTICES

One commenter objected generally to the rule and stated that most of the
items covered in the proposed rule already existed in various codes.

1.8 One commenter objected to section 1.8 on the grounds that
Article © does not specifically address the creation of the debtor creditor
relationships. )

2.1 One commenter suggested eliminating the section beginning with
“"Consumer Transaction..."” and adding "Consumer Credit Sale or rent-to-own
transaction.”

2.2 .- Two commenters suggested that this provision should be revised
to comport with W. Va. Code §8 48A-1-102 12{4}{a)(v}.

2.3 One commenter suggested that the language after the word
"dwelling”... be changed to "or onto land, except to knock on a doar 1o request
surrender of property.”

3.1.1 One commenter abjected to Section 3.1.1 on the ground that it
conflicts with U.C.C. Section 2-504 and West Virginia Code § 46-3-504. One
commenter suggested adding "repossess” after the word "intent.” One commenter
stated that this section should allow a creditor 1o keep repossession as an option if
default does occur.

3.1.2 One commenter objected 10 Section 3.1.2 on the ground that it
conflicts with W. Va. Code 48A-2-107-1089.

3.2 One commienter stated that this provision is inconsistent with
W. Va, Code § 46A-6-101.

3.2.1 One commenter objected to Section 3.2.1 on the ground that it




is confusing. The commenter suggested that word "Seize" should be ¢changsad to
"Repossess.” Once clarified, the commenter believes that this provision is not
necessary as it is already addressed in the West Virginia Consumer Credit Protection
Act and in federal and state law.

3.2.2 One commenter objected to Section 3.2.2 on the ground that
it s vague and unnecessary.

3.2.3 One commenter objected to Section 3.2.3 on the ground that
the word "valid" is troublesome.

3.2.4 One commenter objected to Section 3.2.4 on the ground that it
would be impossibie to determine whether an express intention was "false." The
commenter further stated that the creditors would have little choice but 10 repossess
once such intention was expressed as a matter of practice, even if other alternatives
existed. One commenter stated that the provision is ambiguous. The commenter
believed that the section should read "threaten to repossess property, including but
not limited 1o household goods, when the creditor knows that it has no colorable
claim of a right to do so."

3.2.6 T TWO commenters abjected to Section 3.2.5 on the ground that
the language "false” and "or make use of other deception” is troublesome and will
inject uncertainty, Commenter further stated that this section may be inconsistent
with existing standards pertaining to no breach of the peace, and that the federal
courts recognize that the use of deception is not a breach of the peace. Commenter
further stated that this concern is already addressed in greater detail by W. Va. Code
§ 46A-2-127, One commenter stated that the rule should read "make false or
deceptive threats about the use of law enforcement.”

3.2.6 Two commenters objected to Section 3.2.6 on the ground that
"misrepresentation of the repossessor’s identity"” is a very reasonable deception.
Commenter stated that no breach of the peace is involved with this type of
deception. ©One commenter siated this section should be rewritten to state
"misrepresent government affiliation or otherwise imply that the repossessor is




vested with authority that he does in fact not possess.”

3.2.7 Three commenters objected to Section 3.2.7. One of those
commenters objected on the grounds that the "undue hardship" language is
unnecessary and inconsistent with existing law on repossession and will only create
confusion in the area of repossession. The commenter further stated that any
conditions other than repossessicn without breaching the peace may only be placed
upon the secured party by including such a condition in the security agreement.
Three commenters objected to this Section on the ground that any repossession
would cause the consumer undue hardship, and the creditor would not know
whether a repossession constitutes an undue hardship, One commenter suggested
that the ianguage be rewritten to state "seize ' property from a given location, when
the creditor has actual knowledge that seized the property from that location will
cause abjectively undue hardship to a consumer.”

1

3.2.8 One commenter objected to Section 3.2.8 on the ground that it
is already regulated by W. Va. Code § 48A-2-106.

3.2.9 Two commenters objected to Section 3.2.2 on the ground that
the debt collection business has inherent risks and there is not reason why an sgent
otherwise legally entitled to carry firearms should not be able to do so. Commentear
also stated that the rule would impose a monitoring obligation on the secured
creditor which it should not be required to undertake. One commenter stated that
the section should be eliminated as it involves constitutional issues. One commenter
suggested changing the language to "carry a firearm while repossessing property in
connection with a consumer transaction or 1o authorize a repossession agent 10 do

S0. R

3.2.10 One commenter objected to Section 3.2.10 on the ground that
the word "seize” is troublesome and should be replaced with the word "repossess.”
Commenter stated that this is the present statutory standard for
self-help repossession in W, Va. Code § 46-2-503.

3.2.11 "~ Three commenters objected to Section 3.2.11 on the ground




that the word "premises” is problematic as it does not include a definition as toc what
constitutes a premises. Commenters further stated that courts hold that the entering
of a dwelling is not a breacn of the peace if consented to by the debtor. A fourth
commenter suggested adding the language "without permission of the owner, renter,
or lessee or the consumer with an interest in the goods.”

3.2.12 One commenter objected to Section 3.2.12 on the ground that
the rule is ambiguous. Commenter stated that the rule could raise questions about
security interest in the context of refinancing or "bili-payer" loans.

3.2.13 Two commenters objected to Secrtion 3.2.13. One commenter
stated that this provision is already covered by W. Va. Code § 46-9-505. OQne
commenter stated that there is no reason to have a ninety-day and sixty percent
relationship. Commenter further stated that it may not be possible to market the
property in a commercially reasonable sale within 90 days as repossessed property,
is sometimes in less than market condition. A third commenter suggested adding

the language "unless consumer consents.”

3.3.1 One commenter objected to Section 3.3.1 on the ground that
this provision would be unenforceable under W. Va. Code 8 46A-2-121, Commenter
also stated that this provision is not necessary because the creditor is already
restricted to the breach of peace standard under W, Va. Code § 486-9-503.

3.3.2 Two commenters objected to Section 3.3.2 on the ground that
the rule is unnecessary and will create ambiguity. Commenter further stated that
issues will arise with respect to personal property affixed to the collateral.
Commenter stated that there are accessories which become part of a vehicle and
should be excepted. Commenter further stated that there is no question that
miscellaneous assorted personal property contained in the vehicle must be returned
to the borrower.

3.3 One commenter objected to Section 3.3 on the ground that W.
Va. Code 46A-1-107 already prohibits waiver of consumer rights under the Waest
Virginia Consumer Credit and Protection Act, and the U.C.C. contains a similar




provision.

3.4.1 Two cormmmenters objected to Section 3.4.1 on the ground that ﬁ'
is contrary to the U.C.C. and the West Virginia Consumer Credit and Protection Act.
The commentet further stated that the borrower is already protected because every
step of the process must be "commercially reasonable.”

3.4.2 Three commenters objected to Section 3.4.2. Two commenters
stated that the provision conflicts with W. Va. Code § 46-9-504. One commenter
objected on the ground that there is no definition of the term "affiliated", and that
affiliated parties are often an excellent source of purchasers of collateral atr a
commercially reasonable price. The commenter also stated that as long as a sale
was in a commercially reasonable manner there appears to be no reason to deprive
the lender of this source of purchasers,

3.4.3 Two commenters objected to Section 3.4.3 on the ground that
it conflicts with the U.C.C. and the West Virginia Consumer Credit Protection Act’s
recognition of the U.C.C. provision on the disposal of the collateral. One commenter
further stated that this section places a burden on the creditor because the creditor
must get the higher sale price for a repossessed vehicle to cover the lost incurred by
the creditor in the repossession. The commenter also stated that wholesale
automobile auctions which are open to dealers only obtain the highest prices at the
feast cost. This commenter also stated that forcing creditors to open retail outlets
or give credit of "retail” prices will increase the cost and/or reduce the avaiiability of
credit to all West Virginia consumers. This commenter further stated that the federal
government has already concluded that wholesale automotive auctions are beneficial
to consumers.

3.4.4 One commenter objected to Section 3.4.4 on the ground that it
creates ambiguity because of existing notice requirements of W. Va. Code § 46-9-
504,

3.4.5 Two commenters objected to Section 3.4.5 on the ground that
this issue is already preserved by W. Va, Code § 46-8-504. These commenters




also stated that this section places an additional restriction upon the creditor which
is contrary to the U.C.C. and provides no significant benefit to the consumer. The
commenter further stated that such a restriction would only cause confusion and
reduce the chances of obtaining the best price for the collateral.

3.4.6 Three commenters objected to Section 3.4.8. This section is
contrary to existing faw as the creditor/seller is not a merchant and is not required
by law to give a warranty. Both commenters stated that a buyer of repossessed
goods understands that the goods are sold "as is", and this section does not appear
to be in the interest of any party. A third commenter stated that it is unreasonable
10 expect a public seller to warrant goods when a seller has little or no knowledge
as to how such goods were kept or maintained.

3.4.7 One commenter abjected to Section 3.4.7 on the ground that
this section creates ambiguities and could conflict with existing law. Commenter
elaborated that the proposed rule fails to recognize how subordinate lien holders can
claim the surplus proceeds of sale. Often, a guarantor, sometimes the owner of the
collateral, is entitled to the surplus proceeds.

3.4.6 Two commenters objected to Section 3.4.8 on the ground that
there is no reason to replace "commercially reasonable disposition" standard with the
"bona fide sale" term that is in this section.

3.4.9 One commenter objected to Section 3.4.9 on the ground that
the provision is already covered by the W. Va. Code § 46-9-504. Commenter
further stated that this section may create litigation on the issue of what is a "bona
fide™ expense. A second commenter suggested adding "or in an amount greater
than the secured party’s actual out of pocket expenses” after the word "incurred.”

3.4.10 One commenter objected to Section 3.4.10 on the ground that
this provision is already covered by W. Va, Code § 48A-2-128 and 46-9-504. A
second commenter objected to this section on the grounds that it is ambiguous.
A commenter also stated that if the section is intended to prohibit recovery of
attorney fees, then the section should clearly say so.




3.4.11 Two commenters objected to Section 3.4.11 on the ground that
this section is already covered by W. Va. Code § 46-38-504. Commenters further
stated that the conceptdof "retail market value" is vague.

3.4.12 Two commenters objected to Section 3.4.12 on the ground that
this provision is already covered by the commercially reasonable standard set forth
in W. Va. Code § 46-9-504(1}).




SUMMARY OF ORAL COMMENTS
TOQ PROPOSED LEGISLATIVE RULES

Series 24: Leqgisiative Rule Pertaining to the Prevention of Unfair Acts and Practices
in_Security Interests and Repossession Practices _

General support for the entire series was expressed by several witnesses..
Several witrnesses representing creditors commented as follows:

Rule 2.2: This definition does not conform to that in W. Va. Code 548A-1-
102{12}{a)(5), which imposes a $25,000 limit.

Rule 3.2.4: "False threat” is vague. This could create more repossessions as
creditors would be forced to repossess once the possibiiity was mentioned. This
would also restrict both side’s ability 1o "work out". One creditor witness suggested
the phrase "withgut colorable claim of right to do so.”

Rule 3.2.7: The creditor can not know whether a particular repossession will
cause undue hardship. This amounts 10 a repeal of the statutory right to repossess.
This could create a huge amount of litigation. One creditor witness suggested
substituting a "malicious conduct” standard.

Rule 3.2.9: This rule restricts constitutionally and statutorily protected rights.
Attorney General McGraw suggested that a creditor could be required to require in
its employment contract with repossession agents that they not carry firearms,
particularly given the stressful nature of a repossession situation.

Rule 3.2.11: This rule seems to make the repossession of a mobile home
impossible. Also: does "premises” mean the debtor’s real property or merely her
dwelling? Does the rule prohibit going on to the porch to knock on the door? Ore
creditor witness commented that this rule, when combined with Rule 3.2.7, makes
repossession too difficult, in that repossession of a vehicle away from the debtor’s
dwelling would always create undue hardship.

Rule 3.4.3: This rule will increase the cost of consumer credit. Retail market
value simply won't work: wholesale sale is the only viable method. Auctions are the
best and most efficient way to sell repossessed cars, and are approved by the
Federal Trade Commission. Current practice is approved by W. Va. Code $46-9-
504(3}.

A witness representing credftors commented that some of the proposed
regulations conflicted with portions of the U.C.C., thus damaging the desirable
uniformity of the law and burdening interstate commerce. However, a witness
representing debtors commented that a state is permitted to go beyond the
provisions of the U.C.C. in proteciing consumers, as in the case of "unfair or
deceptive practices” generally.

A witness representing debtors commented that a "commercially reasonable
sale” of repossessed goods seldom occurs, and that the sale of repossessed cars by
the dealer to itself or an agent is a common abuse. The witness further commented
that "strict foreclosure” is often abused when the creditor does not take the
collateral both for personal use and in full satisfaction of the debt.




RESPONSE TO PUBLIC COMMENTS

TITLE 142
LEGISLATIVE RULE
ATTORNEY GENERAL

: SERIES 24
LEGISLATIVE RULE PERTAINING TO THE
PREVENTION OF UNFAIR OR DECEPTIVE ACTS OR PRACTICES
IN INTERESTS SECURITY AND REPOSSESSION PRACTICES

The Consumer Protection Division of the Office of West Virginia Attorney
General has received written and oral comments on the above- styied proposed
legislative rule. - _ -

The Consumer Protection Division has read and discussed every comment
submitted. In many instances, the Divisicn has modified the proposed rule in
response to public comments or internal discussions, or both. in others, the
Division has conciuded that the proposed rule as modified s both necessary 10
adequately protect consumers and is authorized by pertinent provisions of the
West Virginia Code.

Rule 3.4.3. The proposed rule has been substantially changed in response
10 comments 10 reduire crediting of a reasonabla retail market value only when &
creditor chooses to ignore and bypass an actual, reasonable opportunity to first
try 1¢ sell the collateral at a retsil price.

Rule 3.4.6. The proposed rule has been substantially changed in response
1o comments criticizing the retail price credit requirement for public sales.

Rule 3.4.11. The proposed rule has been substantially rewritten in
response to comments.

Rule 3.2.7. has been rewritten In respense to comiments to avoid
overbreadth. Only a secured party who disregards reasonable repossession
opportunities and takes property in a deliberate and maliciocus fashion will be
covered.

Ruie 3.2.9. has been rewritten, but the import is the same, to frankly
restrict repossessers from going in an armed state to take personal property.
Judicial process is always aveailable when there is a nead for armed protection of
a repossessor. ' )

These changes are largely in response to changes requested by the
regulated community. Minar typographical and grammatical errors may also be
corrected.

The Attorney General wishes to thank the members ¢f the public who tock
the time t¢ study the proposed rule and comment on it.

These responses may not cover every change or respond to every
comment. The reasons for most substantive changes are self-expianatory in the
language changed or readily understood when read with the relevant orai and




written comments on the rule. There are also typographical, grammatical and
stylistic changes.




STATE OF WEST VIRGINIA
OFFICE OF THE ATTORMEY GENERAL

CHARLESTON 25305 .
DARRELL V. McGRAW. JR, (304) 5582021
ATTORNEY GENERAL FAX 1304) £58-0140

august 15, 1994

The Honorable Ken Hechler
Secretary of State

Building 1, Suite 157-K
Charleston, West Virginia 25305

Dear Mr. Hechler:

Please accept this letter as my authorization for the filing
of the enclosed proposed legislative rules with the Secretary of
State's 0ffice and the Legislative Rule Making Review Ccmmittee.
A public hearing was held on these rules on aAugust 10, 1994,
Written comments were also received.

The encleosed proposed legislative rules to which my
authorization extends are:

{a) Legisliative Rule Pertaining to the Prevention of Unfair
or Deceptive Acts or Practices in Mobile Home Parks:;

(b) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Acts or Fractices in Advertising and Sales;

(c) Legislative Rule Pertaining to the Prevention of Unfair o
or Deceptive Acts or Practices in Landlord Transactions;

(d) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Motor Vehicle Repairs:

{e) Legislative Rule Pertaining to the Preventicn of Unfair
or Deceptive Act or Practices in Moteor Vehicle Sales:

(f) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in Proprietary Instituticon;

(g) Legislative Rule Pertaining to the Prevention of Unfair
or Deceptive Act or Practices in boor-to-Door Sales.




Ken Hechler, Secretary of State
August 15, 1994
Page 2

Thank you for your cooperation.

Very truly yours,
Darrell V. McGraw, Jr.

DVM/mge
Enclosures




