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AGENCY West Virginia Ethics Commission
RULE TYPE Legislative AMENDMENT TO EXISTINGRULE Yes TITLE-SERIES 158-6

RULE NAME Pnivate Gain
CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-5(b)

COMMENTS LIMITED TO
Written

DATE OF PUBLIC HEARING

LOCATION OF PUBLIC HEARING

DATE WRITTEN COMMENT PERIOD ENDS
Thursday, June 16, 2016 5:00 PM

WRITTEN COMMENTS MAY BE MAILED TO

Rebecca Stepto

Executive Director

West Virginia Ethics Commission
210 Brooks Street, Suite 300
Charleston, WV 23301

BY CHOOSING 'YES', [ ATTEST THAT THE PREVIOUS STATEMENTS ARE TRUE AND CORRECT.

Yes
Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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AGENCY West Virginia Ethics Commission
RULE TYPE Legislative AMENDMENT TO EXISTINGRULE Yes TITLE-SERIES 158-6

RULE NAME Pnivate Gain
CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-5(b)

PROVIDE A BRIEF SUMMARY OF YOUR PROPOSAL

The purpose of the rule i1s to amend the Ethics Commission’s Legislative Rule relating to the private gain
provision in the Ethics Act, including restrictions on nepotism. W.Va. Code § 6B-2-3(b)

The proposed amendments rewrite the existing language governing nepotism, ie., favoritism in the hiring
of relatives and cohabitating sexual partners. The current Rule contains vague restrictions on the hiring

and supervision of relatives and cohabttating sexual partners. The proposed amendments establish more
concise rules for public officials and employvees to follow in emploving or supervising relatives or persons

with whom the public official or public emplovee resides.

The proposed Rule substitutes the phrase "persons with whom the public official or public employvee
resides’’ for the phrase "cohabitating sexual partners.’’ It places limitations on unlawfully favoring

campaign contributors and paid campaign staff in personnel matters, including the hiring process.

The proposed Rule also incorporates the existing rule of law that publhic agencies mayv impose stricter
limitations than the Ethics Act.

BY CHOOSING 'YES', [ ATTEST THAT THE PREVIOUS STATEMENTS ARE TRUE AND CORRECT.

Yes
Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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AGENCY West Virginia Ethics Commission
RULE TYPE Legislative AMENDMENT TO EXISTINGRULE Yes TITLE-SERIES 158-6
RULE NAME Pnivate Gain

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

PRIMARY CONTACT
Theresa M. Kirk

210 Brooks Street

Suite 300

Charleston . STATE ZIP

SECONDARY CONTACT

Ellen Briggs

210 Brooks Street

Suite 300

Charleston, STATE SECONDARY ZIP SECONDARY

Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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AGENCY West Virginia Ethics Commission
RULE TYPE Legislative AMENDMENT TO EXISTINGRULE Yes TITLE-SERIES 158-6
RULE NAME Pnivate Gain

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

SUMMARIZE INACLEAR AND CONCISE MANNER WHAT [MPACT THIS MEASURE WILL HAVE ON
COSTS AND REVENUES OF STATE GOVERNMENT.

The Ethics Commission does not anticipate that this Rule will impact the costs or revenues of state
government.

Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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AGENCY West Virginia Ethics Commission
RULE TYPE Legislative AMENDMENT TO EXISTINGRULE Yes TITLE-SERIES 158-6
RULE NAME Pnivate Gain

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

FISCAL NOTE DETAIL -- SHOW OVER-ALL EFFECTIN ITEM 1 AND 2 AND, INITEM 3, GIVE AN
EXPLANATION OF BREAKDOWXN BY FISCAL YEAR, INCLUDING LONG-RANGE EFFECT.

Effect Of Proposal Current Increase/Decrease  NextIncrease/Decrease Fiscal Year (L pon

{use ' - ") (use ' - ") Full Implementation)
ESTIMATED o o ©
TOTAL COST
PERSONAL SERVICES © e ©
CLRRENT EXPENSES o © °
REPAIRS AND ) e ©
ALTERATIONS
ASSETS © o ©
OTHER © o ©
ESTINATED ) ) =)
TOTAL REVENUES

Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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AGENCY West Virginia Ethics Commission

RULE TYPE Legislative AMENDMENTTO EXISTINGRULE  Yes TITLE-SERIES 158-6
RULE NAME Pnivate Gain

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

2. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT) PLEASE INCLUDE
ANY INCREASE OR DECREASE IN FEES IN YOUR ESTIMATED TOTAL REVEXNUES.

As addressed below, the estimated costs and revenues are valued at zero as the staff resources needed to
educate public servants about the Rule should be de minimis.

Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.

IR IHIIHIIIIIIHII AVTRCTER R gL BT

Title-Series: 1583- Rule Id: 12114 Document: 27536




WEST VIRGINIA
& . % SECRETARY OF STATE

NATALIE E. TENNANT

ckFILLED

5/17/2016 9:28:24 AM

ADMINISTRATIVE LAW DIVISION L IRGI A LGRL TRRY OF AT

FORM 1] -- FISCAL NOTE FOR PROPOSED RULES (Page 4)

AGENCY West Virginia Ethics Commission
RULE TYPE Legislative AMENDMENT TO EXISTINGRULE Yes TITLE-SERIES 158-6
RULE NAME Pnivate Gain

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

PLEASE IDENTIFY ANY AREAS OF VAGUENESS, TECHNICAL DEFECTS, REASONS THE PROPOSED
RULE WOULD NOT HAVE A FISCAL IMPACT, AND ORANY SPECIAL ISSUES NOT CAPTURED
ELSEWHERE ON THIS FORM.

The proposed Rule will have a de minimis fiscal impact. The Ethics Commision will educate public
servants about changes to the Rule. This task should only require a hmited amount of staff time and
agency resources.

BY CHOOSING 'YES', [ ATTEST THAT THE PREVIOUS STATEMENTS ARE TRUE AND CORRECT.

Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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AGENCY West Virginia Ethics Commission
RULE TYPE Legislative AMENDMENT TO EXISTINGRULE Yes TITLE-SERIES 158-6
RULE NAME Pnivate Gain

CITE AUTHORITY W.Va.Code § 6b-2-2(a) and § 6B-2-3(b)

SUMMARIZE INACLEAR AND CONCISE MANNER CONTENTS OF CHANGES IN RULE AND
STATEMENT OF CIRCUMSTANCES REQUIRING THE RULE.

In 2015 the Legislative Rule-Making Review Committee reviewed this Rule for purposes of
determining whether it should be repealed or revised. The Rule became effective in 1992
and has not been amended since that time.

The Ethics Commission determined that the Rule should not be repealed. The Commission
found that amendments were necessary to more concisely define the limitations on
nepotism, to expressly incorporate the existing rule of law that public agencies may
impose stricter standards than the standards imposed by the Ethics Act and to make
technical changes.

BY CHOOSING 'YES', [ ATTEST THAT THE PREVIOUS STATEMENTS ARE TRUE AND CORRECT.

Yes
Theresa M Kirk -- By my signature, I certifv that I am the person authorized to file legislative rules, 1n
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 158
LEGISLATIVE RULE
WEST VIRGINIA ETHICS COMMISSION

SERIES 6
USE OF OFFICE FOR PRIVATE GAIN, INCLUDING NEPOTISM

§ 168-6-1. General Provisions.

1.1. Scope. -- | . ' '
pepsens—ee»ce#ed—bﬁhe—wl\l—@e#emmentaJ—Ethws—Aet— Thls Iemslatwe rule establlshes qmdellnes

relating to the private gain provisions in the Ethics Act.

1.2. Authority. -- W. Va. Code § 6B-2-5(b) and W. Va. Code § 6B-2-2(a).

1.3. Filing Date. -- ApHl=29-1992
1.4. Effective Date. -- Jure—1-—9022

1.5 Sunset provision — This rule remains in effect for five vears after the effective date.

§ 1568-6-2. Exceptions to Using Office for Private Gain.

2.1. The performance of certain acts does not constitute a public official's or public employee's
Improper use of office for private gain if theypeHerm he or she performs:

a. usual and customary duties associated with the office or position, e
b. services relating to the advancement of public policy goals, or
c. constituent services without compensation.

2.2. A public official acting in his or her capacity as a public official may make an inquiry for
Information on behalf of a constituent provided that no fee, reward; or other thing of value is directly
or indirectly accepted by the public official. The provisions of this subsection shall do notapplyto a
public official acting in his or her private capacity.

23 1ifSataTalBalllallTallaldifalls Ha—pUHbHc—emplovee s whosetjobtrespohnsie oS-ahtcHoate—Have

gw%%&wmmmmmmm
person-s-office- When the job responsibilities of a public official or public employee include out-of-

state travel to attend seminars or to inspect certain facilities or products on behalf of his or her public
agency, these activities constitute the usual and customary duties associated with the public official
or public emplovee’s office or position if there is a legitimate government reason for the travel.

§ 158-6-3. Nepotism.

3.1. As used in this section, the term "nepotism" means favoritism shown or patronage granted
in_employment _or working conditions by a public official or public employee to relatives or

1
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mother, father, sister, brother, son, daughter, grandmother, grandfather, grandchild, mother-in-law,
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3.3. A public official or employvee may not influence or attempt to influence the emplovment or
working conditions of his or her relative or a person with whom he or she resides.

3.4. A public agency, including its officials and employees, must administer the employment and
working conditions of a relative of a public emplovyee or a public official or a person with whom the

public official or emplovee resides in a consistent and impartial manner.

a. Jo the extent possible, a public official or public employee may not participate in
decisions affecting the employment and working conditions of his or her relative or a person with
whom he or she resides. If he or she is one of several people with the authority to make these
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decisions, others with authority shall make the decisions.

b. A public official or public emplovyee may not directly supervise a relative or a person
with whom he or she resides. This prohibition includes reviewing, auditing or evaluating work or
taking part in_discussions or making recommendations concerning employment, assignments,
compensation, bonuses, benefits, discipline or related matters. This prohibition does not extend to
matters affecting a class of five or more similarly situated emplovees.

c. Notwithstanding the limitations in this subsection, if a public official or public employee
must participate in decisions affecting the employment, working conditions or supervision of the
public official or public emplovee’s relative or a person with whom the public official or public
emplovee resides, then:

1. An independent third party shall be involved in the process: and,

2. The public official or employee shall exercise his or her best objective judgment in
making the decision, and be prepared to justify his or her decision.

3—4— “: :.:-:-:'-- -‘::-:-"“:
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36- 3.0. IHs-improperfora A public official or public employee to may not unlawfully terminate
the employment of a person witheut-sufficient-eatse for the purpose of hiring a relatives or person
with whom the public official or emplovee residesfrerd-orpeliticalsupperter. Public officials and
employees shall comply with applicable laws, rules and requlations in hiring persons, particularly in
hiring campaign contributors or paid campaign staff. Failure to abide by applicable laws, rules and

requlations _in_hiring these persons constitutes a rebuttable presumption of unlawful favoritism in
violation of the private gain provisions of the Act.

3.6. Certain county public officials and local board of education officials and employees are
subject to the stricter limitations in W.\VVa. Code § 61-10-15. Other provisions in the Code or a public
agency’'s own policies, rules, requlations, ordinances or charters may further limit or prohibit the

hiring of a relative or a person with whom a public official or employee resides.

§ 1568-6-4. Use of "Subordinate” for Private Gain.

4.1. After work hours - Public officials and public employees shall may not use subordinate
employees for their private gain as an implied or express condition to their continued employment.
An example of prohibited conduct would be a public official requiring a subordinate employee to
perform personal errands for the official in order to maintain his or her public employment.

4.2. During work hours - Public officials and public employees shall may not use subordinate
employees during work hours to perform private work or provide personal services for their benefit.
An example of ths prohibited conduct would be a public employee supervisor requiring state
employees to repair a garage or pave a driveway for the supervisor during work hours. This
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subsection does not apply to de minimis work or services.
§ 158-6-5. Use or Removal of Government "Property."-

2.1. Removal - Public officials and public employees shall may not remove government property
from the work-place workplace for their private benefit.

2.2. Improper Use - Public officials and public employees shall may not use government
property for personal projects or activities that result in private gain. This subsection does not apply
to the de minimis use of government property.

§ 158-6-6. Kickbacks.

It is unlawful for a public official or public employee to accept ary money or a thing of value from
any person for providing business or other benefits to that person through the public official's or
public employee's governmental agency or as a result of his or her influence and control.

§ 158-6-7. Bribes.

It is unlawful for a public official or employee to receive money or axy a thing of value from any
person for the purpose of influencing or persuading the official to perform his duties in a mannerto
benefit sueh the person.

§ 1568-6-8. Private Work During Public Work Hours.

Full-time appointed public officials and part-time and full-time public employees may not receive
private compensation for performing private work during public work hours. This section shalldoes
not apply to de minimis private work.

§ 158-6-9. Exemption Categories.

Certain public officials or public employees bring to their respective offices or employment their
own personal prestige, their intelligence, education, experience, skills and abilities, or other personal
gifts or traits. In many cases, these persons bring a personal prestige to their office or employment
which inures to the benefit of the state and its citizens. These public officials and employees may
apply to the Ethics Commission for an exemption from the limitations in W.Va. Code § 6B-2-5(b).

The Ethlcs Comm|53|on may qrant an exemptlon |f It flnds lhe—mqemements—te—ebtmn—an—e*empﬂen

a. the The public office held or the public employment engaged in is not such that it would
ordinarily be available or offered to a substantial number of the citizens of this state;

b. the The office held or the employment engaged in is such that it normally or specifically
requires a person who possesses personal prestige; and

c. the The person's employment contract or letter of appointment provides or anticipates that
the person will gain financially from activities which are not a part of his or her office or employment.

§ 1568-6-10. Other limitations.
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The Ethics Act sets a minimum standard of conduct. When the Legislature or a public agency
Impose stricter standards, then public officials and public employees must comply with the stricter
standards.




